TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH THANH HOA Poc 1dp - Tw do - Hanh phic

Ban an: 16/2020/HC-PT
Ngay: 13/3/2020.
V/v khiéu kién: “Hanh vi
hanh chinh vé linh vuc dat dai”.
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH THANH HOA
Voi thanh phdn Hpi dong xét xwr phuc tham gom co:
Thdm phan - Chii toa phién toa: Ba Nguyén Thi Chinh;
Cdc tham phén: Ba Lé Thu Huong;
Ba Lé Thi Hiéu.

Thur ky ghi bién ban phién toa: Ba Nguyén Thi Van Anh - Thu ky Toa an.

Dai dién Vién kiém st nhan dan tinh Thanh Héa tham gia phién toa: Ba Lé
Thi Hién - Kiém sat vién.

Trong cac ngay 12 va ngay 13 thang 3 ndm 2020, tai try s¢ Toa an nhan dan
(TAND) tinh Thanh Hdéa xét xir phuc tham cong khai vu an hanh chinh thu ly so6
01/2020/HCPT ngay 02 thang 01 nam 2020 veé viéc khoi kién: “Hanh vi hanh chinh

vé linh vuc dat dai” theo quyét dinh dwa vu &n ra xét xtr s6 01/2020/QD-PT ngay 20
thang 02 nam 2020 cua TAND tinh Thanh Héa:

1.NQuwoi khoi kién: Ba Lé Thi T, 1955;
Ong Tran Vin C, 1949.
Dia chi: Thén S, x& Ch, huyén N, tinh Thanh Hoa.
Nguoi dai dién theo ity quyén: Ong Lé Van L, 1961 (c6 mit).
Dia chi: Tiéu khu Béc Giang, thi tran N, huyén N, tinh Thanh Hoéa.
2.Ngwoi bi kign: Uy ban nhan dan (UBND) x& Ch, huyén N, tinhThanh Hoa.

Nguoi dai dién theo phdap Iudgt: Ong L& Xuan P - Chu tich UBND xi Ch (c6
mat).

3.Ngwoi cé quyén lpi, nghia vu lién quan:
3.1. Ong Lé Van T - Nguyén Chii tich UBND xa Ch (c6 mit);
Dia chi: Thon Ty Thon, x& Ch, huyén N, tinh Thanh Hoa.
3.2. Ong Lé Vin B - Nguyén can bd dia chinh x Ch (c6 mat);
Dia chi: Thon Mau Giap, xa Ch, huyén N, tinh Thanh Hoa.
3.3. Ong Ngo Trong T - Nguyén Truéng thon S, x4 Ch (vang mit);



Dia chi: Thon S, x@ Ch, huyén N, tinh Thanh Hoa.

3.4.0ng PPhing Xuan H Xuan H va ba Nguyén Thi H (c6 mit) .
Dia chi: Thén S, xa Ch, huyén N, tinh Thanh Hda.

4.Nguoi lam chitng cé mat: Ong Lé Huy N, dng Nguyén Vin H.
Dia chi: Thon S, x@ Ch, huyén N, tinh Thanh Hoa.

NHAN THAY

* Theo don khoi kién ngay 201512019 ciia ba Lé Thi T va qud trinh gidi quyét
nguoi dai dién theo uy quyén cua éng C, ba T trinh bay:

Ngay 06/02/1990, gia dinh 6ng C, ba T ¢6 mua cua ba L€ Thi N thura dat ke,
khi mua hai bén vi€t gidy tay va c6 07 ngudi lam ching ky vao giay, hién nay thudc
thira dat so 814, to ban do so 07, ban do dia chinh xa Ch.

Ngay 25/4/2018, gitra gia dinh 6ng C, ba T va gia dinh Phung Xuan H, ba
Nguyén Thi H phéat sinh tranh chip thira dat néu trén, dén ngay 29/5/2018 6ng
Cong, ba T méi biét trong “Bién ban ban giao dién tich do dac dia chinh” ngay
14/11/2001 cua gia dinh minh d4 bi gach va viét thém vao “Bién ban ban giao dién
tich do dac dia chinh” cung ngay cua 6ng Phung Xuan H, ba Ha.

Giira hai gia dinh khong c6 gidy to gi vé viéc chuyén dich dat ma do 6ng
Ngo Trong T (Thén trudng ) tu ¥ gach bo, sau d6 chuyén cho éng Lé Vin B (can
bd dia chinh) xem xét. Do 6ng Ban khong kiém tra ki nén da chuyén cho 6ng L&
Vin T (Chu tich UBND x3) lac bay gio ky dong dau. Viéc 1am nay ctia can bd thon
va can b xa la khong dung.

Vi vdy, 6ng C, ba T khai kién yéu cau TAND huyén N huy ndi dung gach
bo va viét thém trong hai “Bién ban ban giao dién tich do dac dia chinh” ngay
14/11/2001 cua gia dinh 6ng C, ba T va gia dinh 6ng PPhung Xuan H Xuén H, ba
Nguyén Thi H do Chu tich UBND xa Ch ky (htty dong tht 6 tir trén xudng trong
phén “Céc loai dat, dién tich st dung nhu sau” cua hai Bién ban).

*Tai vin ban s6 41/UBND ngay 13 thang 8 nam 2019, Chii tich UBND xd Ch
trinh bay:

Theo ban d6 299 thira dat nay do ong Ngd Vian B thon S dimg tén, ‘ngay
03/8/2018, UBND x& Ch da lam viéc voi ong Ngo Van B va dugc 0ng B cho biét:

Thira dat ndy trudc day nam trong thira dat cdy lau nim (ciy ké) duoc giao
cho cac ho: Ngod Van B 06 hang, mdi hang 06 cay; Tran Huy A 02 hang 12 cy; Lé
Vin Th (chong ba Lé Thi N) va Lé Pai X mdi nha 02 hang ké. Nam 1990 ong B bén
06 hang ké cho ba Nguyén Thi C, sau nay gia dinh 6ng C, ba T mua lai ctia ho ong
B, ba C. Tir khi 6ng Lé Pai X di xdy dung kinh té méi & PR thi sd ke thudc thira so
814 va thira s6 850 déu do ba Lé Thi N quan 1y, sau ndy ba Nhan ban 04 hang ké cho
gia dinh 6ng Cong, ba T va gia dinh 6ng PPhung Xuin H Xuén H, ba Nguyén Thi H



dé ne"m, lai ngd chung cua hai gia dinh. Viéc ba T va ba Nguyén Thi H chung mua
thira dat s6 814 va thira s6 850 thi khong c6 tai liéu nao chirng minh.

Nam 2001, Nha nudce c6 cha truong do dac ban d6 dia chinh tai xd Ch, theo
T khai ctia ba T ¢6 ké khai thira dat sé 814, dién tich 99m?, nhung sau d6 bi gach va
ghi sang bén canh 13 “chuyén sang ho ba Nguyén Thi H”. Tai t¢ khai cta gia dinh ba
Nguyén Thi H c6 ghi thtra 814, dién tich 99m? duge ghi “chuyén tir ho ba T sang”.
Viéc chuyen thira dat nay dugc 6ng Ngo Trong T (Truong thon S) thira nhén 13
nguoi truc tiép thuc hién khi cé yéu cau cua hai gia dinh ba T va ba Nguyén Thi H,
nhung khong cé tai lidu, ching c ching minh 13 sai vé thu tuc. To khai duoc
chuyén cho dia chinh xa niém yét lam co s& 1ap s6 dia chinh duoc luu tai ba cép Xa,
huyén, tinh va hién nay UBND x4 van coi ddy 1a cin cir dé bao vé quyén st dung dat
ctia gia dinh ba Nguyén Thi H ddi véi thira dat sé 814.

Khoing nim 2017 - 2018 gia dinh ba T va gia dinh ba Nguyén Thi H xay ra
tranh chap, UBND x4 va thon da nhiéu lan hoa giai nhung khéng thanh, sau d6 ba T
lam don gui dén Cong an huyén N (dd c6 Két luan diéu tra) va Thanh tra huyén N
(d3 c6 van ban giai quyét don khiéu nai cuia ba T) .

* Tai Bdn tu khai ngay 09/8/2019 va qud trinh gidi quyét, ng PPhing Xuan
H Xuan H va ba Nguyén Thi H trinh bay:

Niam 1990 gia dinh 6ng PPhing Xuan H Xuan H, ba Nguyén Thi H va gia
dinh ong C, ba T ¢6 mua chung ao ké ctia ba Lé Thi N véi gia 400.000d. Do diéu
kién kinh té cta gia dinh 6ng C lic bay gid kho khin nén dng C bé ra 100.000d, gia
dinh 6ng PPhung Xuan H Xuéan H bé ra 300.000d4. Ong Phung Xuéan H cong tac xa
nha nén ty quyén cho 6ng C & nha lam gidy to. Sau ndy vé ong ¢6 hoi gidy to mua
ban thi 6ng C bao khong c6, vi chi mua ban cdy. Ong nghi ciing diing vi trong cai
cach rudng dat viéc chia qua thyc chi 1a chia cay, chia con, nha thi chia theo gian ma
khong chia dat. Tir d6 ao ké ndy van st dung chung, mdi nim mdi gia dinh thu hoach
|4 mot 14n va chua phan chia ranh giéi cu thé. Nam 2001 doan do dac ban d dia chinh
dén do ao ke ndy, ba T 1a nguoi chi mdc gidi cho hai thira dat. Sau khi do xong thi doan
do dac guri cho moi gia dinh mot bién ban dé kiém tra xem xét so liéu. Sau khi kiém tra sb
liéu, khong c6 ai thac mac gi nén ky vao bién ban. Nhu Vay, mdi gia dinh lic nay da dugc
phan chia cy thé va ky nhan phan dat ctia minh duoc giao theo hd so : Thira sb 814, dién
tich 99m? thudc t& ban dd sb 7 14 ctia gia dinh 6ng do ba Nguyén Thi H ding tén dugc ba
cap quan Iy tir d6 dén gio.

Viéc gach bo va diéu chinh vao Bién ban ban giao dién tich do dac dia chinh ngay
14/11/2001 la do hai gia dinh théa thuan miéng ma khong 1am bién ban 1a sai.

* Tai Gidy bdo cdo ngay 15/8/2019, éng Lé Van T trinh bay:

Nam 2001 - 2001 thyuc hién chu trrong cua Chinh phu va cuaa tinh do lai toan
bo dt thd cu ctia cac hd nhan dan trong x3, UBND x4 Ch da thanh 1ap Tiéu ban cta
cac Thon cung vai Poan do dac cua tinh dén timg ho dé do dac chinh xac dién tich,
moc gidi ciia timg ho, sau d6 chi1 ho ky va duogc tap hop luu trit tai xa trong thoi gian
06 thang va thong bao cho toan thé nhan dan, ho nao sai sot 1én gdp Ban chi dao dé
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diéu chinh dién tich cua gia dinh minh. Sau khi vé& huu 6ng méi nghe noi vé viée
Trudng thon (6ng Ngo Trong T) tu gach bo chuyén dién tich dat trong “Bién ban ban
giao dién tich do dac dia chinh” ctia ho éng Céng, ba T sang ho ong Phung Xuén H,
ba Nguyén Thi H. Theo 6ng Trudng thon khong c6 thim quyén sira ban muc ké va
khi stra khong théng qua cho hai ho biét 13 sai. D& nghi Toa an can cu tai lidu va y
kién cua cac bén dé giai quyét theo quy dinh ctia phap luat.

* Tai Gidy bdo cdo ngay 20/6/2019, dng Lé Van B trinh bay:

Ban than 6ng 1a can bd dia chinh, 1a Pho ban do dac dia chinh trén dia ban
toan x4, cd trach nhiém chi dao, hudng dan cho cac thon thuc hién theo ké hoach va
tiép nhan hd so do dac ¢ cac thon. Khi tién Nguyén Thi Hnh do dac dén thdn nao thi
can bg do dac cua S¢ tai nguyén cung can bd chi dao ctia xa va Tiéu ban & thon dén
thuc dia cung véi cac ho xac dinh gianh gidi, dién tich, tén chu sir dung va cac thong
tin khéc ¢ lién quan dén thtra dat. Sau khi do dac xong, Tiéu ban do dac & cac thon
tién hanh tong hop s liéu, niém yét cong khai, 1ap Bién ban ban giao dat cho cac ho
ky va chuyén vé Uy ban x4 dé trinh c4p ¢ tham quyén phé duyét.

Déi voi thira s6 814, t& ban dd s 7, dién tich 99 m?1a dit trdng cdy lau nim,
sau khi 1ap Bién ban va niém yét cong khai, ho ba T va ho ba Nguyén Thi H da ky
Bién ban khong ai c6 ¥ kién thac mac gi (C6 Bién ban luu & xi). Viéc gach thira s6
814, dién tich 99m? ctia ho ba T chuyén sang hd ba Nguyén Thi H 1a do Tiéu ban do
dac cta thon S thyuc hién trudc khi Bién ban dugc chuyén Ién xa.

Tir khi trién khai do dac dén khi tiép nhan ho so cua thon S thi gia dinh ba T
va gia dinh ba Nguyén Thi H khong c6 khiéu nai, thic mic gi, mai den cubi nam
2016 moi xay ra tranh chap. Khi dugc UBND x3 hoi thi ba T méi xuét trinh Glay
mua ban bai ké viét tay v6i gia dinh ba Lé Thi N (Truéc d6 ba T khong trinh giay
mua ban nay), thira dat nay ba N ciing chua dugc co quan cé tham quyén giao quyéen
quan 1y stt dung. Doi véi gia dinh ba Nguyén Thi H c¢6 nhiéu chi tiét chimg minh
thira dat d6 thudc quyén st dung ctiia ba Nguyén Thi H (nhung khong c6 gidy to gi)
nén Uy ban x4 chua c6 c6 sé dé giai quyét dit diém vu viéc.

*Tai Gidy bdo cdo ngay 19/6/2019, éng Ngo Trong T trinh bay:

Thoi c}iém do dac 6ng 1a Truéng thon S dugc didu dong tham gia véi Poan do
dac dé chi dan va giap vao Bién ban cua tung hd, tirng thura.

Khi dén khu dat nha ba T va nha ba Nguyén Thi H, lGc dau Poan xac dinh
toan bd la ctia ba T nén c6 ghi vao Sé sau do hai gia dlnh cO su thoa thuan nén
Poan kiém tra di stra chuyén thira 5O 814, di¢n tich 99m? sang ho ba Nguyén Thi
H.Viéc chinh stra do ba T truc tiép chi mdc gii nén Poan kiém tra mdi co cin cir
do dac, ban than ong c6 quan hé binh dang khong thién vi bén nao, 6ng khéng tuy
tién tach manh dat nha ba T thanh hai manh. Sau khi chinh stra va vao S6 dia ba
dugce cac cap quan 1y tir nam 2001 dén nim 2018 khéng xay ra tranh chap. Nam
2002 UBND xa ty nhiém thon thu thué str dung dat ndéng nghiép cua ho ba Nguyén
Thi H trén thira s6 814 cling khong xay ra khiéu kién, ké ca khi gia dinh ba T 1am
trich luc cho con trai 1a Tran Vin Binh tai thira 850 ba ciling khong ¢ y kién gi.



So di vigc chinh stra ma khong co chir ky xac nhan cua ho ba T la do thuc té
chung lic bay gio gidng nhu cac ho trong thén, nhung di ton tai sudt 20 nim
khdng c6 tranh chap, do d6 ong khing dinh viéc 1am ctia 6ng 1a hoan toan trung
thuc, khach quan.

Tai bin dn Hanh chinh so tham sé 01/2019/HCST ngay 14 thing 11 nim
2019 cua Toa an nhin dian huyén N da Quyét dinh:

Ap dung: Piéu 105; diém c khoan 2 Diéu 193 Luat t6 tung Hanh chinh.
Chép nhan don khéi kién ctia ba Lé Thi T va 6ng Tran Vin C.

- Hity bo toan bo phan gach va viét thém tai dong ké thtr 6 tir trén xudng trong
phﬁn “Céc loai dat, dién tich st dung d4t nhu sau” tai Bién ban ban giao dién tich do
dac dia chinh 1ap ngay 14/11/2001 cia UBND xa Ch, huyén N, ddi véi gia dinh ong
Tran Van C, ba Lé Thi T, dia chi thon S, xa Ch, huyén N, tinh Thanh Hoa.

- Huly bo toan bo phan viét thém tai dong ké thir 6 tir trén xudng trong phan “Céc
loai dat, dién tich str dung dat nhu sau” tai Bién ban ban giao dién tich do dac dia chinh
lap ngay 14/11/2001 ciia UBND x4 Ch, huyén N, tinh Thanh Hoa di véi gia dinh 6ng
PPhuing Xuan H Vin Phiing Xuan H va ba Nguyén Thi H, dia chi thon S, x4 Ch, huyén
N, tinh Thanh Hoa.

Giao cho UBND x4 Ch, huyén N khoi phuc lai tinh trang ban dau cta hai Bién
ban ban giao dién tich do dac dia chinh 1ap cung ngay 14/11/2001 cia UBND xa Ch
d6i v6i gia dinh 6ng Tran Vin C, ba Lé Thi T va gia dinh 6ng PPhing Xuan H Vin
Phung Xuan H, ba Nguyén Thi H, dia chi thon S, xa Ch, huyén N, tinh Thanh Hoa.

Gia dinh 6ng Cong, ba T va gia dinh 6ng Phing Xuan H, ba Nguyén Thi H c6
quyén va nghia vu lién hé¢ vo1 UBND xa Ch, huyén N, tinh Thanh Hoéa va céac co
quan c6 tham quyén dé 1am thi tuc theo quy dinh cta phép lut.

Ngoai ra ban an so thAm con tuyén an phi va gianh quyén khang cao.

Ngay 25 thang 11 nam 2019, nguoi cé quyén loi, nghia vu lién quan 6ng
PPhung Xuan H Xuan H va ba Nguyén Thi H cé don khang co véi nji dung:

Khong dong ¥ voi ban 4n so tham, dé nghi Toa an cap phiic tham xir bac don
cta ba Lé Thi T va 6ng Tran Van C.

Ngay 02 thing 12 ndm 2019, Vién kiém sat nhan dan(VKSND) finh
Thanh Hoa co Quyét dinh so 01/QD-VKS-HC khdang nghi bdn dn so tham voi
Cac ngi dung:

- Nam 1990, viéc gia dinh 6ng C cung gia dinh 6ng Phung Xuan H mua chung
ao ké voi gia dinh ba H tuy khong c6 gidy to, khong c6 ngudi 1am chimg, tuy nhién
giao dich dan sy d3 c6 hiéu luc bang viéc hai gia dinh cing nhau st dung, mdi nha
thu hoach 14 ké 01 nam. Nam 2001 xi Ch do dac Ban d6 dia chinh d3 duoc ba T dai
dién hai gia dinh chi méc giéi dé doan do dac tach thira. Sau ngay 14/11/2001, ho so
dia chinh d3 dugc luu ba cip: Thira s6 850, dién tich 121m? cua ba T, 6ng C; thira
814, dién tich 99m” ciia 6ng Phung Xuan H, ba Nguyén Thi H. Nam 2017 gia dinh ba
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T da lam thu tyc cap gidy chimg nhan quyén sir dung dat thira 850 cho con trai la
Tran van Binh, dodo ba T, ong C khong c6 quyén khai kién doi vai thira dat ctia ong
Phung Xuén H, ba Nguyén Thi H;

- Bién ban ban giao dién tich do dac dia chinh lap ngay 14/11/2001, sau d6 da
dugc UBND xa Ch Ién danh sach va niém yét cong khai, minh bach trong thoi gian
06 thang, gia dinh 6ng C, ba T d4 biét va khong c6 khiéu nai, thic mic gi, do d6 thoi
hiéu khoi kién ctua 6ng C, ba T khdng con;

- Ban 4n so thim tuyén “Giao cho UBND x& Ch, huyén N khéi phuc lai tinh
trang ban dau cta hai bién ban ban giao dién tich do dac dia chinh 1ap cing ngay
14/11/2001 ctia UBND x4 Ch déi véi gia dinh 6ng Tran Van C, ba Lé Thi T va gia dinh
6ng Phuing Xuan H, ba Nguyén Thi H, dia chi thon S, x4 Ch, huyén N, tinh Thanh Hoa”
la chung chung, khéng ré rang, khéng thi hanh duoc.

Pé nghi Toa 4n cap phic tham hily toan bo ban an so tham va dinh chi giai
quy€t vu an.

Tai phién toa phic thdam: Ong Phing Xuan H, ba Nguyén Thi H giit nguyén
khang céo.

Kiém sat vién - VKSND tinh Thanh Hoéa tham gia phién toa rat mot phan
khang nghi vé ndi dung 6ng C, ba T khong cé quyén khai kién.

Dé nghi Hoi dong xét xir phuc thémq: Cian ct diém khoan 4 Diéu 241 Luat to
tung Hanh chinh (TTHC), hiiy ban an so tham va dinh chi giai quyét vu an.

Can cir vao cac chung cu, tai lieu da dwoc tham tra tai phién toa; can cur vao
két qua tranh ludn tai phién toa; trén co so xem xét day du toan dién chung cu; y
kién cua Kiem sat vién va nhitng nguoi tham gia to tung.

XET THAY
[1]Vé dbi tuong khai kién, quyén khoi kién:

Theo don khoi kién ngay 20/5/2019, 6ng C, ba T yéu cau TAND huyén N
huy mot phén “Bién ban ban giao dién tich do dac dia chinh” ctia ho 6ng C, ba T
va mot phan “Bién ban ban giao dién tich do dac dia chinh” ctia ho 6ng Phlng
Xuan H, ba Nguyén Thi H do UBND x& Ch 1ap ngay 14/11/2001, 1y do yéu cau
huy 1a do trong Blen ban cua hg 6ng Cong, ba T, tai phan “Cac loai dat, dién tich
st dung nhu sau”, tai dong thtr 06 tu trén xuong cac cot, muc da thé hién: To ban
d6 07, thua: 814, dién tich” 99m? Loai dat: CLN, nhung cot ghi chd lai ghi:
“Chuyén ghi chi Nguyén Thi H” (BL02); ddng thoi trong Bién ban cua ho ba
Nguyén Thi H, dong thir 06 tir trén xudng thé hién: Td ban d6 07, thia 814, dién
tich 99m?, Loai dat: CLN, tai cot ghi cht c6 ghi: “A C chuyén lai” (BLO1c).

Tl ndm 2000 dén nam 2001, viéc UBND Ch tién hanh do dac dién tich tai cac
thira dat cta cac ho dan trén dia ban toan x4 nham phuc vu cho viéc thiét 1ap ban dd
dia chinh theo chil trwong cua nha nudc, dy Ia hanh vi hanh chinh vé quan 1y dét
dai, c6 anh hudng truc tiép dén quyén loi cua cac ho, trong d6 co6 ho 6ng C, ba T va
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ho ong Phiing Xuan H, ba Nguyén Thi H nén ong C, ba T co quyén khoi kién va
dugc TAND huyén N thu Iy, giai quyét la dung doi tuong, dung tham quyén (khoan
3, khoan 4 Diéu 3; khoan 1 Biéu 31 Luat TTHC).

Sau khi xét xtr so thim, ho 6ng Phung Xuan H, ba Nguyén Thi H khang cao;
VKSND tinh Thanh Héa khang nghi trong thoi han quy dinh ctia Luat TTHC nén
dugc xem x¢t theo thu tuc phic tham. Tai phién toa phtc tham Vién kiém sat rit
mat phan khang nghi vé ndi dung “6ng C, ba T khong c6 quyén khai kién”, do d6
Hoi dong xét xtr phiic tham dinh chi giai quyét mot phan khang nghi (khoan 4 Piéu
233 Luat TTHCO).

[2] Xem xét vé thoi hiéu khai kién, thdy rang:

Tai diém a khoan 2 Dicu 116 Luat TTHC quy dinh thoi hiéu khoi kién doi voi
Quyet dinh hanh chinh, hanh vi Nguyen Thi Hnh chinh la: “01 nam ké tir ngay nhan
duoc hodc biet duoc Quyet dinh hanh chinh, hanh vi hanh chinh”.

Theo tai li¢u c6 trong ho so thi “Bién ban ban gialo dién tich do dac dia chinh” ctia
ho ong C, ba T va h¢ dng Phung Xuan H, ba Nguyén Thi H duwgc UBND xa Ch lap
ngay 14/11/2001, tai muc chi ho c¢o chir ky ctia ba Lé Thi T va ba Nguyén Thi H.

Qua trinh giai quyét tai Toa 4n cip so tham va tai phién toa phuc tham, UBND
x& Ch bao gom Chu tich UBND, can bo dia chinh (ké ca cii va méi) va Trudng thon
S déu khang dinh sau khi 1ap “Bién ban ban giao dién tich do dac dia chinh” cua
cac hd déu duge niém yét tai nha van hoa thon moét thoi gian, sau d6 maéi tap hop vé
UBND xa va tiép tuc duoc niém yét tai Tryu s6 UBND xa trong 06 thang, duoc
théng bao trén hé thdng loa truyén thanh cta xi dé cac ho néu ai co thic mic thi
gap Ban chi dao dé chinh stra, sau d6 mé&i vao So dia chinh va trinh cép c6 thAm
quyén 1ap ban d6 dja chinh hién nay dugc luu ba cép.

Tuy nhién, sau khi do dac, UBND x& Ch khong tong hop két qua do dac thanh
danh sach, dong thoi khi niém yét “Bién ban ban giao dién tich do dac dia chinh” cta
cac ho khong 1ap “Bién ban niém yét” theo quy dinh nén khoéng du co s& chimg minh va
khong duge nguoi khoi kién thira nhan. Ho ong C, ba T cho rang sau khi xay ra tranh
chap, ngay 29/5/2018 ong ba mai biét trong Bién ban cua gia dinh minh bi gach bé
mot phan (thtra 814) va duoc ghi sang ho ong Phung Xuan H, ba Nguyén Thi H,
ngay 20/5/2019 ong Cong, ba T ndp don khoi kién, do d6 xéac dinh thoi hiu khoi
kién van con va can dugc xem xét dé dam bao quyén t6 tung. Hoi ddng xét xir phuc
tham khong chdp nhan ndi dung khang nghi cia VKSND tinh Thanh Héa dé nghi
huy ban an so tham va Pinh chi giai quyét vu 4n do hét thoi hiéu khoi kién.

[3] V& ndi dung giai quyét vu an:

[3.1] Theo cung cip cia UBND xi Ch va c4c tai liéu c6 trong ho so thi thira sb

814 va thura s6 850, t& ban d6 s6 7, ban dd dia chinh nam 2001 (trong d6 thia 814
hai ho dang tranh chip) thuoc mot phan thira sé 270, dién tich 468m?, to ban dd 04,
ban do 299 nam 1987, s6 muc ké ghi tén Ngo Vian B (BL68,101). Ngudn goc dat tai
khu vuc nay 12 ao ké, trong cai cach rudng dat da dugce nha nude chia “qua thuc” cho
dan (chia cay k&), phan dién tich tai vi tri thira 814 va thira 850 (khoang 200m?) da
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dugce chia cho h¢ ba Lé Thi N va ho ong Lé Pai Xuan (hai anh em), sau khi 6ng Lé
Pai Xuan di ving kinh t€ mdi ba N quan 1y, st dung.

[3.2] Theo 6ng Lé Vin L (ngudi dai dién theo uy quyén cia 6ng C, ba T) thi
nam 1990 ba Lé Thi N da nhuong lai toan b ao ke ndi trén cho dng C, ba T (cé
Gidy nhugng dat viét tay dé ngay 06/2/1990) c6 chit ky ba N va céc con la: Lé Vian
L, Lé Van D, Lé Pai T, ngudi lam ching Lé Thi D va Trudéng thon Lé Héng T
(BL324). Tuy nhién “Gidy nhuong dat” néu trén khéng c6 xac nhan ctia Chinh
quyén dija phuong va khong co co s xac dinh duoc lap tir nam 1990 boi 1&: Tai
“Giay bao c4o” dé ngay 18/2/2019 cta anh Tran Anh D (con ba N) giri Cong an x&
Ch thi dién tich cta hai nha ké ma ba N béan cho ba T khoang 40 - 50m* va nam
2016 ba T méi dua to gidy trude day cho anh xac nhan (BL307); theo anh Lé Pai
Thanh (con ba N) thi dién tich ba N ban cho ba T khoang 50-55m? va sau khi me
anh mat khoang 3- 4 nim (ba NNguyén Thi Hn mét thang 9/2009) thi ba T méi
mang gidy mua ban dén dé nghi anh em anh xac nhan dé 1am trich luc (BL303).
Céc tai liéu, chimg c&t néu trén déu do ong Luong xuat trinh tai cip phuc tham va
ban than 6ng ciing xac nhan “Gidy nhuong dat” do ba T viét va ky thay ba
NNguyén Thi Hn.

[3.3] Theo 6ng Phiing Xuan H, ba Nguyén Thi H thi ao ké cua ba N dugc hai
gia dinh mua chung tir nam 1990, khi mua khong cé gidy to, sau khi mua hai gia
dinh str dung chung, mdi nim mdi nha thu hoach 14 01 1an. Viéc 6ng Phiing Xuan H
trinh bay hai gia dinh mua chung tuy khong c6 gidy to, nhung viéc sir dung chung
ao ké nay duoc nhiéu nguoi clng thén, xém (6ng Ngo Vian B, dng L& Huy N, éng
Lé Viét N, ba Pinh Thi T, ba Lé Thi V, ba Lé Thi K, Phing Xuan H) va duogc
Trudng thdn S (6ng Ngo Trong T) xac nhan, lam chimg (BL351,353).

[3.4] Nhu vy ké tir nim 1990 dén thoi diém UBND xa Ch tién hanh do dac
(14/11/2011) thi ca hai gia dinh van dang str dung chung ao ké nay, tai thoi diém do
dac néu khong c6 ai yéu cau thi Poan do dac cling khong c6 can ctr dé tach ao ké cua
ho ba T thanh hai thira. Nhu vay, viéc 6ng Ngo Trong T trinh bay ba T 1a nguoi truc
tiép chi mdc gidi cho Poan do dac 1 ¢6 co sd. Theo do, viéc ghi ca hai thira 814 va
850 vao “Bién ban ban giao dién tich do dac dia chinh” cua hd 6ng Cong, ba T la
khéng chinh xac. Sau khi cé su théng nhét cta hai gia dinh thi 6ng T 14 ngudi dugc
phan cong nhiém vu ghi chép da gach bo diéu chinh chuyén thira 814, dién tich 99m®
tr ho ba 6ng C, ba T sang hd 6ng Phung Xuan H, ba Nguyén Thi H 13 dung voi ban
chit sy viéc va phu hop véi thue té sur dung dét cua hai bén.

Tuy nhién viéc diéu chinh, stra chita trong “Bién ban ban giao dién tich do
dac dia chinh” khong duogc hai h ky xac nhan vao cot “ghi chu” 1a thiéu sot va la
tinh trang chung khi thuc hién do dac tai Thén S luc bay gid (theo bao co cua Uy
ban xa tai phién toa tong s6 do dac 174 ho thi co dén 130 ho phai chinh sta).
UBND xa Ch khi tlep nhan Bién ban do dac da 0 ndi dung stra chira, nhung khong
yéu cau c4c thanh vién do dac va hai h¢ gia dinh 1ap lai Bién ban 13 thiéu sot. Noi
dung ndy UBND x4 Ch can rat kinh nghiém.



[3.5] Sau khi tach thira, dién tich cua ting ho da duge ghi vao S6 dia chinh va
Ban dd dia chinh dd duoc thiét 1ap luu ba cap (BL101- 108) Pén nam 2011 gia dinh
ong C, ba T da tlen hanh san 14p 1am nha cho con trai la Tran Van B trén thtra 6 850
v6i dién tich 121m? nam 2017 anh B di duoc cép gidy ching nhan quyén sir dung dat
(BL144); dong thoi gia dinh 6ng Phung Xuan H, ba Nguyén Thi H ciing tién hanh
thué ngudi chit 04 cly ké dé ban va db dat trong cdy trén thira 814 véi dién tich 99m?,
su viéc duge 6ng L& Viét Nam (nguoi chit ke), ong Nguyén Van H (nguoi d6 dat) xac
nhan (BL66,351,352). Cho dén thang 4/2018 hai bén méi xay ra tranh chap, viéc gia
dinh ba T chit pha cAy cua gia dinh ba Nguyén Thi H d3 duge Cong an xa Ch lap
“Bién ban bdi thuong”, duoc UBND x& Ch hoa giai khong thanh (BL71,72).

Tai phién toa, ngudi dai dién theo Gy quyén ctia ong C, ba T cho rang tir nim
1990 viéc hai gia dinh cung khai thac la ké la do éng Phung Xuén H xin, va sau khi
tach thira, viéc 6ng Phung Xuan H, ba Nguyén Thi H duoc chat ké dé ban va do dat
trong cay trén thira 814 1a do hoan canh kho khin nén dugc 6ng Cong, ba T tao diéu
kién giup d&. Tuy nhién ly do néu trén khdng thuyét phuc va mau thuan, vi ban than
6ng Luong ciing trinh bay gia dinh éng Cong, ba T do khé khan nén méi chi d6 duoc
mot phan dat dé 1am nha cho con.

[4] Tur nhitng phan tich néu trén thay rang, nam 2001 khi thuc hién nhiém vu
do dac dia chinh tai thira dat ho ong C, ba T va ho ong Phing Xuéan H, ba Nguyén
Thi H dang str dung thudc thén S, 1am co s& cho co quan c6 tham quyén thiét 1ap
ban d6 dia chinh, UBND x& Ch da thyc hién viéc do dac va sira chita, diéu chinh
thira 814, to ban dd sb 7 trong “Bién ban ban giao dién tich do dac dia chinh” cua
hai ho 12 hoan toan co cin cr va khéach quan. Toa an cdp so thim chua thu thap 1am
rd va chua xem xet qua trinh st dung dat cta hai bén ma chi cho rang Nguyén Thi
Hnh vi cua UBND xa Ch gach, viét thém vao hai Bién ban 1a khong hop phap va
chap nhén yéu cau ctia ngudi khoi kién 1a chua du co s¢. Pong thoi Toa an cap so
tham budc UBND x& Ch khoi phuc lai tinh trang ban dau ctia hai Bién ban 1a khong
dung véi ban chat sy viée va khong phu hop véi thue té st dung dat cua cac bén.
Tai cap phic tham da dugc bo sung day du tai liéu, chimg ctr, Hoi dong xét xur
phuc tham c6 can ctr chap nhan khang cao cta 6ng Phing Xuan H, ba Nguyén Thi
H va mot phan khang nghi cia VKSND tinh Thanh Héa, sira ban 4n so thim, bac
don khoi kién cua 6ng C, ba T.

[5] Bién ban ban giao dién tich do dac dja chinh va Ban dd dia chinh khong
phai 1a mot trong céc loai gidy to theo Piéu 100 Luat dat 2013. Sau khi ban an hanh
chinh c6 hiéu luc, dé dam bao quyén loi, h¢ 6ng C, ba T va h¢ 6ng Phung Xuan H,
ba Nguyen Thi H van c0 quyen khai kién vu an dan su dé duoc giai quyét tranh
chap vé quyén sir dung dat néu c6 cin ctr ching minh.

[6] Vé an phi: Ong Cong, ba T bi bac don khoi kién nén phai chiu an phi
Nguyén Thi Hnh chinh so tham; dng Phing Xuan H, ba Nguyén Thi H duoc chap
nhan khang cdo, stra ban 4n so tham nén khong phai chiu an phi Nguyén Thi Hnh
chinh phuc tham.



Vi cac lé trén,
QUYET PINH

Can ,01'1’: diém a lfhoém 2 Diéu 193; khoéan 4 Diéu 233; diém b khoan 2 Diéu
241 Luat t6 tung Nguyén Thi Hnh chinh.

1, Binh chi xeét xtr phuc thAm mot phan khang nghi cua Vién kiém sat nhan
dan tinh Thanh Hoéa vé ndi dung: Ba Lé Thi T, 6ng Tran Van C khong c6 quyén
khoi kién.

‘ 2.Chap nhan khang cao cua ong Phung Xuan H, ba Nguyén Thi H va mot
phén khang nghi cua Vién ki€m sat nhan dan tinh Thanh Hoa, sira ban an so' tham
s0 01/2019/HCST ngay 14/11/ 2019 cua Toa an nhan dan huyén N:

~ Bac don khoi kién cia ba Lé Thi T, 6ng Tran Van C yéu cau Toa 4n giai
quyeét:

- Huy toan bd phan gach va viét thém tai dong ké thir 6 tur trén xubng trong
phan “Cac loai dat, dién tich si dung dat nhu sau” tai “Bién ban ban giaq dién
tich do dac dia ‘chinh” 1ap ngay 14/11/2001 ctia UBND xa Ch, huyén N, do6i vdi
gia dinh 6ng Tran Van C, ba Lé Thi T, dia chi thon S, X& Ch, huyén N, tinh Thanh
Hoa.

- Hay toan bo phan viét thém tai dong ké thtr 6 tir trén xubng trong phan
“Céc loai dat, dién tich st dung dat nhu sau” tai “Bién ban ban giao dién tich do
dac dia chinh” lap ngay 14/11/2001 cia UBND xa Ch, huyén N, tinh Thanh Hoa
d6i vé6i gia dinh 6ng Phing Xuan H va ba Nguyén Thi H, dia chi thén S, x& Ch,
huyén N, tinh Thanh Hoa.

3.Vé an phi: Ap dung khoan 1 Piéu 32; khoan 2 Piéu 34 Nghi quyét
326/2016/UBTVQH14 vé an phi, 1¢ phi Toa an:

Ba Lé Thi T, ng Tran Van C phai np 300.000d an phi Nguyén Thi Hnh chinh
so tham, nhung dugc tru vao sO tién tam mg an phi 300.000d do 6ng Lé Van L ndp
thay theo Bién lai s6 AA/2017/0001963 ngay 11/6/2019 ctia Cuc Thi hanh an dan sy
huyén N.

? Ong PPhiing Xuan H , ba Nguyén Thi H khong phai ndp an phi hanh chinh phic
tham.

An xtr cong khai, phuc tham c6 hiéu luc ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
-TAND cap cao tai Ha noi; THAM PHAN - CHU TQA PHIEN TOA
-VKSND Tinh T.Hoa;

-UBND huyén N;

-TAND huyén N;

-Chi cuc THADS huyén N;
-Duong su;

-Luu ho so

Nguyén Thi Chinh
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