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Bén 4n s6: 650/2020/DS-ST
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V/v tranh chap doi nha cho thué.
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NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir so' thiam gom co:

Thdam phdn — Chii toa phién toa: Ong Nguyén Chi Sang.

Cdc Héi tham nhdn dan: 1. Ba Lé Thi Nhung.

2. Ba Tran Thi Ngoc Tuyét.
- Thu ky phién toa: Ba L€ Khanh Linh — Thu ky Toa an nhén dan Thanh
pho HO6 Chi Minh.

- Pgi di¢gn Vién Kiém sdt nhan din Thanh phé Ho Chi Minh tham gia
phién toa: Ba Vo Pham Phuong Hanh — Kiém sat vién.

~ Ngay 22 va ngay 27 thang 5 nam 2020, tai tru s6 Toa an nhan dan Thanh
pho H6 Chi Minh, m6 phién toa dé xét xur cong khai vy an thu ly so
449/2017/TLST-DS ngay 24 thang 4 nam 2017 vé tranh chap doi nha cho
thueé.

Theo Quyét dinh dua vu an ra xet xur so thérp s6 587/2020/QDXXST-DS
ngay 17/02/2020, Quyét dinh hoén phién toa s6 2023/2020/QDST-DS ngay
09/3/2020, Quy€t dinh hodn phién toa s6 3301/2020/QDST-DS ngay
07/4/2020 va Quyé€t dinh dua vu 4n ra xét xt so thdm sO
1778/2020/QBXXST-DS ngay 23/4/2020, gitra cac duong su:

- Nguyén don: Ba Ngb Nhu T, sinh nam 1942; dia chi: 111/28/28 Pham
Van C, Phuong A, quan G, Thanh ph6 H6 Chi Minh.

Nguwoi dai dién hop phdp ciia nguyén don: Ba Nguyén Minh H, sinh nam
1959; dia chi: 6/37 Bis, Buong B, phuong Al, Quéan C1, Thanh ph6 Ho6 Chi
Minh hogc 6ng Nguyen Khéc V, sinh nam 1981; dia chi: C316 16 C, chung cu
K1, Buong Bl, Phuong C2, quan G, Thanh phé H6 Chi Minh (theo Giay uy
quyén lap ngay 19/12/2018 tai Van phong Cong chirng TH) (c6 mat).

- Bi don: Ba Nguyén Thi N (chét ngay 02/8/2017).

Ngueoi ké thira quyén va nghia vu t6 tung ciia bi don:

1. Ong Pham Thanh S, sinh ndm 1961 (ving mat);



2. Ong Pham Vin D1, sinh ndm 1965 (ving mat);

3. Ong Pham Vian D2, sinh nim 1966 (ving mit);

4. Ong Pham Vin D3, sinh ndm 1972 (ving mat).

Cung dia chi: 124/36 duong K2, phuong T1, Quan A2, Thanh phd Ho
Chi Minh.

- Nguoi c6 quyén loi, nghia vu lién quan:

1. Ong Nguyén Khéc V, sinh nim 1981; dia chi: C316 16 C, chung cu
K1, buong B1, Phuong C2, quan G, Thanh phé H6 Chi Minh (c6 mat).

2. Ong Ngbé Quang M, sinh nim 1943; dja chi: 7189W Cross Creek,
Breckville — 0H44141, USA;

3. Ba Ng6 Nhu S, sinh nam 1948; dia chi: 1667 Miller Street, Utica —
NY 13501, USA;

4. Ba Ng6 Thi H1 (Ngb Trish H1), sinh nam 1963; dia chi: 550 Darling
Street.Unit 2A.Southington CT06489, USA;

5. Ba Nguyén Ngoc N1, sinh ndm 1997;, die} chi: C316 16 C, chung cu
K1, Buong B1, Phuong C2, quan G, Thanh pho H6 Chi Minh;

6. Ong Ng6 Viét H2, sinh ndm 195,0; Siia chi: 21 T?mg 6 block B, chung
cu 1050, Phuong B, quan T2, Thanh phé H6 Chi Minh;

7. Ong Ngb Viét D, sinh nim 1951; dia chi: Am Schultenhof 42 — 44149
Dortmund, Germany.

Nguoi dai dién hop phap cua 6ng M, ba S, ba Ha, ba N1, 6ng H2 va 6ng
D: Ba Nguyén Minh H, sinh nim 1959; dia chi: 6/37 Bis, Duong B, phuong
Al, Quéan CI1, Thanh phé H6 Chi Minh hoic 6ng Nguyén Khic V, sinh nim
1981 dla,Chl‘ C316 16 C, chung cu K1, Duong Bl, Phuong C2, quan G,
Thanh pho H6 Chi Minh (theo cac Gidy uy quyén lap ngay 19/12/2018 va
ngay 08/01/2019 tai Van phong Cong chimg TH, ngay 04/12/2018 tai Puc, ngay
10/12/2018 tai Hoa Ky) (c6 mat).

8. Ba Nguyén Thi L, sinh nim 1966 (ving mit);

9. Chau Pham Nguyén Minh Th, sinh nam 2004 (c6 nguoi dai dién
theo phap luat 1a 6ng Pham Van D1 va ba Nguyén Thi L) (vang mat).

10. Ba Tran Thi C3, sinh nam 1982 (Véng mat);

11. Chau Pham Q, siqh nam 2010’ (c6 nguoi dai dién theo phap luat 1a
ong Pham Van D3 va ba Tran Thi C) (vang mat);

12. Ba Pham Thanh T3, sinh ndm 1959 (ving mat);

13. Ong Phan Tuan K, sinh ndm 1954 (ving mat);

14. Ba Phan Thanh T4, sinh naim 1979 (ving mit);



15. Ba Phan Thanh T5, sinh nim 1987 (vang mit);

16. Chau Nguyén Hiru Thanh X, sinh ndm 2011 (c6 nguoi dai dién theo
phap luat 1a ba Phan Thanh T5) (vang mat);

17. Chau Nguyén Tién L1, sinh nam 2013 (c6 ngudi dai dién theo phap
luat 1a ba Phan Thanh T5) (vang mat);

18. Ong Pham Vian P4, sinh nim 1969 (ving mit);

19. Ba Tran Thi Nhu N2, sinh nim 1977 (ving mit);

20. Ong Pham Tran Anh K3, sinh nim 1999 (ving mit);

21. Ba Pham Tran Bich T6, sinh nam 2000 (Véng mat);

22. Ong Pham Vian D5, sinh naim 1970 (ving mit);

23. Ba Chau Kim O, sinh nam 1973 (vang mat);

24. Ong Pham Huy D6, sinh nim 1996 (ving mat);

25. Chau Pham Chau Minh M1, sinh nam 2008 ,(cc') nguoi dai dién theo
phap luat 1a 6ng Pham Van D5 va ba Chau Kim O) (vang mat);

26. Ba Nguyén Thi Minh N3, sinh nim 1979 (ving mit);

27. Ong Pham Minh N4, sinh nam 1997 (ving mit);

28. Chau Pham Minh H3, sinh nam 2009. (c6 nguoi dai dién theo phap
luat Ia 6ng Pham Van B2) (vang mat).

Ong P1, ong B3, ba L, chau Th, ba C3, chau Q, ba T3, éng K, ba T4, ba
T35, chau X, chau L1, 6ng B4, ba N2, 6ng K3, ba T6, 6ng D5, ba O, ong D6,
chau M1, ba N3, 6ng S, 6ng N4, ong B2 va chau H3 cung dia chi: 124/36
duong K2, phuong T1, Quan A2, Thanh phé H5 Chi Minh.

NOI DUNG VU AN:

+ Nguyén don 13 ba Ngo Nhu T do ba Nguyén Minh H dai dién trinh
bay:

Ngudn gdc cin nha sb 124/36 duong K2, phuong T1, Quan A2, Thanh
phd HO Chi Minh 1a ctia 6ng Ngb Quang H4 (sinh nam 1903, chét nim 1989)
va ba Pham Thi R (sinh ndm 1918, chét nim 1995) theo Béng khoan dién thd
s6 933 ngay 16/10/1950 do ché dd cii cAp. Ong H4 va ba R ¢6 7 ngudi con 1a:
Ba Ngo Nhu T, 6ng Ngbé Quang M, ba Ngo Nhu S, ong Ngo Viét H2, ong
Ngb Viét D, ba Ngo Thi H1, ba Ngo Thi Bach Y (chét nim 2013, chong 1a
ong Nguyén Khac S1 chét nam 2014, c6 2 con la 6ng Nguyén Khac V va ba
Nguyén Ngoc N1).

Trudce ndm 1975, 6ng H4 va ba R ¢6 cho ba Nguyén Thi N thué cin nha
trén dé &, viéc thué khong dugc 1ap thanh van ban, khong xac dinh thoi han
thué. Ba N tra tién thué nha dén dau nam 1982 thi khong tra tién thué nita va



cling khong tra lai nha. Ong H4 va ba R nhiéu lan doi nha nhung ba N khong
giao tra nha. Ong H4 va ba R giri don 1én cac cip c6 thim quyén thi dugc tra
161 chua ¢6 quy dinh ctia nha nude vé nha cho thué. Sau khi 6ng H4 va ba R
chét thi cac con cua ong ba nhiéu lan thuong luong véi ba N dé giai quyét
nhung ba N khong chép nhén.

Ba N chét ngdy 02/8/2017, chong ciia ba N 1a 6ng Pham Huy E chét
nam 2010. Hién cac con cua ba N va ong E d€u cu tru tai can nha nay.

Nguyén don khéi kién yéu cau nhu sau:

- Yéu cau nhimg ngudi thira ké ctiia ba N va ong E cung tit ca nhimg
nguoi hién dang cu tru tai nha s6 124/36 duong K2, phuong T1, Quén A2
phai giao tra nha cho nguyén don va cac dong thira ké ctia 6ng H4 va ba R.

- Yéu cau nhimg ngudi thira ké ciia ba N va dng E phai tr tién thué nha
tr thang 01/1982 dén ngay xét xur so tham, tong so6 tién 1a 671.400.000 dong.

+ Bi don 1a ba Nguyén Thi N da chét. Nhitng nguoi ké thira quyén va
nghia vu t tung ctia ba Ngodn la 6ng Pham Thanh S, 6ng Pham Vian D1, 6ng
Pham Van D2 va 6ng Pham Van D3 da duoc triéu tap hop 1€ nhung Véng mat
sudt qua trinh t6 tung nén khong c6 16i trinh bay.

+ Nguoi co6 quyén loi, nghia vu lién quan la ba Ngé Nhu S, ong Ngo
Viét H2, 6ng Ngb Viét D, ba Ngb Thi Cam HI, ong Ngo Quang M, 6ng
Nguyén Khic V, ba Nguyen Ngoc N1 do ba Nguyen Minh H 1a nguoi dai
dién trinh bay: Céc 6ng ba thong nhat v4i ¥ kién va yéu ciu cia nguyén don.

+ Ngudi c6 quyén loi, nghia vu lién quan 1a ba Nguyén Thi L, chau
Pham Nguyén Minh Th (c6 nguoi dai dién theo phap luét 1a ong Pham Van
P1 va ba Nguyén Thi L ba Tran Thi Hong C3, chau Pham Q (c6 ngudi dai
dién theo phap luat la 6ng Pham Vian D3 va ba Tran Thi Hong C3), ba Pham
Thanh T3, 6ng Phan Tuin K, ba Phan Thanh T4, ba Phan Thanh T5, chau
Nguyén Hitu Thanh X va chau Nguyén Tién L1 (c6 nguoi dai dién theo phap
luat 1a ba Phan Thanh T4), 6ng Pham Vin P4, ba Tran Thi Nhu N2, 6ng
Pham Tran Anh K3, ba Pham Tran Bich T6, ong Pham Van B35, ba Chau Kim
O, 6ng Pham Huy DP6, chau Pham Chau Minh M1 (c¢6 nguoi dai dién theo
phap luat 1a 6ng Pham Vin B5 va ba Chau Kim O), ba Nguyén Thi Minh N3,
ong Pham Minh N4 va chdu Pham Minh H3 (c6 nguoi dai dién theo phéap luat
1a 6ng Pham Vian D2) di duoc triéu tap hop 18 nhung vang mit nén khong c6
101 trinh bay.

Pai dién Vién Kiém sat nhan dan Thanh phd H6 Chi Minh tham gia
phién toa phat biéu: Toa an da thyc hién ding quy dinh phap luat t6 tung
trong qua trinh giai quyét vu 4n dan sy tir khi thu Iy cho dén khi xét xir so
tham. V& ndi dung khoi kién cia nguyén don, dé nghi hoi dong xét xir chap
nhan yéu cau khai kién cta nguyén don.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru cac tai liéu c6 trong hd so vu an dugc tham tra tai
phién toa, Hoi1 dong xét xir nhan thay:

Vé thu tuc to tung:

[1] Nguyén don 13 ba Ngd Nhu T khoi kién tranh chap doi can nha cho
thué sé 124/36 duong K2, phuong T1, Quan A2, Thanh phé H6 Chi Minh;
nguoi co quyén loi, nghia vu lién quan 1a ba Ngo Nhu S, 6ng Ngé Viét D, ba
Ngo Thi Cam H1, ong Ngo Quang M hién dang cu tra tai nudc ngoai (trong
do 6ng M cu tru tai nudc ngoai tir nam 1961, 6ng Ngb Quang H4 cu trd tai
nudc ngoai tir nam 1964) nén day la vu an tranh chap doi nha cho thué, thudc
tham quyén giai quyét ciia Toa an nhan dan Thanh phé H6 Chi Minh va dugc
giai quyét theo quy dinh cta Nghi quyét sé 1037/2006/NQ-UBTVQH11 ngay
26/7/2006.

[2] Bi don 13 ba Nguyén Thi N chét. Theo Cong van sé 759/UBND ngay
03/10/2019 cua Uy ban nhan dan phuong T1, Quan A2 thi ba N ¢6 chong 1a
6ng Pham Huy E chét nim 2009, c6 4 ngudi con 13 6ng Pham Thanh S, 6ng
Pham Van D1, 6ng Pham Van D2 va 6ng Pham Van B3. Do do, Toa an thay
d6i tu cach du’O’ng su cua 6ng S, ong D1, 6ng D2, 6ng D3 tir nguoi co quyén

loi, nghia vu lién quan thanh nguoi ké thu’a quyén va nghia vu td tung cua ba
N

[3] Bi don 1a 6ng Pham Thanh S, 6ng Pham Van D1, 6ng Pham Van D2
va ong Pham Vin D3; ngudi c¢6 quyén loi, nghia vu lién quan 13 ba Nguyén
Thi L, chdu Pham Nguyén Minh Th (c6 nguoi dai dién theo phap luat 1a ong
Pham Vin D1 va ba Nguyén Thi L), ba Tran Thi Hong C3, chau Pham Q (c6
ngudi dai dién theo phap luat 1a 6ng Pham Vian D3 va ba Tran Thi Hong C3),
ba Pham Thanh T3, 6ng Phan Tu4n K, ba Phan Thanh T4, ba Phan Thanh T35,
chau Nguyén Hiru Thanh X va chau Nguyén Tién L1 (c6 ngudi dai dién theo
phap luat 1a ba Phan Thanh T4), 6ng Pham Vian b4, ba Tran Thi Nhu N2, ong
Pham Tran Anh K3, ba Pham Tran Bich T6, 6ng Pham Vian D5, ba Chau Kim
O, ong Pham Huy DP6, chau Pham Chau Minh M1 (c¢6 nguoi dai dién theo
phap luat 1a 6ng Pham Vin B5 va ba Chau Kim O), ba Nguyén Thi Minh N3,
ong Pham Minh N4 va chau Pham Minh H3 (c6 nguoi dai dién theo phap luét
la 6ng Pham Van D2) da duogc triéu tdp hop 1€ nhung vang mat khong 1y do
nén Hoi ddng xét xir quyét dinh xét xir vang mat nhitng duong sy nay.

Vé noi dung yéu cau cia duong su:

[4] Can ctr Bang khoan dién thé s6 933 Sai Gon-Tan Dinh, dién tich 195
m’ trén co cat 4 can phd 124/9bis, 124/10, 124/11, 124/12 duong Boulevard
Paul Bert (nay 1a s6 124/32, 123/34, 124/36, 124/38 dudng K2) thudc s& hitu
cua 6ng Ngo6 Quang H4 va ba Pham Thi R theo To doan mai 1ap ngay
16/10/1950; To khai nap thué va cho thué bat dong san khong khé udc ngay
11/01/1982 cuia 6ng Ngb Quang H4; T dang ky nha dat 124/36 duong K2lap
ngay 27/9/1999 cua ba Ngb Thi Bach Y; Trich sao S6 dién thd sd 142/TS-
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VPDK-LT ngay 11/5/2018 cua Vian phong Pang ky dat dai thuoc So Tai
nguyén va Moi truong Thanh phé HO Chi Minh; Vin ban sb 7967/VPPK-
KTDC ngay 22/5/2018 cua Van phong Dang ky dat dai thudc S¢ Tai nguyén
va Moi truong Thanh phdé HO Chi Minh, vi tri caa khu dat theo tai liéu trudc
nam 1975 thudéc mot phﬁn Béng khoan s 933 Sai gon-Tan Pinh, theo tai liéu
Ban d6 dia chinh (2003) 1a thira dat s6 101, to ban db sb 48, phuong T1, quan
A2, dia chi 124/36 duong K2 c6 dién tich 41,6m2, c6 co s¢ két luan cin nha
sO 124/36 duong K2, phuong T1, Quan A2, Thanh phé H6 Chi Minh trudc
kia thudc chii quyén cta ong Ngb Quang H4 (chét nim 1989) va ba Pham Thi
R(chét nam 1995).

[5] Ong H4 va ba R c¢6 7 ngudi con, la: Ba Ngo Nhu T, 6ng Ngo Quang
M, ba Ngbd Nhu S, 6ng Ngo Viét H2, 6ng Ngo Viét D, ba Ng6 Thi Cam HI1 va
ba Ngb Thi Bach Y (chét nam 2013, ¢6 2 ngudi con 1a 6ng Nguyén Khic V
va ba Nguyén Ngoc N1).

[6] Theo trinh bay ctia ba Nguyén Minh H 1a nguoi dai dién cua nguyén
don Ngo Nhu T va nhitng ngudi ¢ quyén loi, nghia vu lién quan 1a ba Ngb
Nhu S, 6ng Ngo Viét H2, ong Ngb Viét D, ba Ngo Thi Cam H1, 6ng Ngo
Quang M, ong Nguyén Khic V va ba Nguyén Ngoc N1 thi trudc nam 1975,
ong H4 va ba R co cho ba Nguyén Thi N thué cin nha trén dé &, viéc thué
khong duoc lap thanh van ban va khong xac dinh cu thé thoi han thué. Ba N
tra tién thué nha dén dau nim 1982 thi khong tra tién thué va cung khong tra
lai nha. Ong H4 va ba R nhiéu 1an doi nha nhung ba N khong giao tra nha.
Ong H4 va ba R giri don 1én cac cdp co tham quyén thi duoc tra 101 chua co
quy dinh cta nha nudc vé nha cho thué. Sau khi H4 va ba R chét thi cac dong
thira ké ctia 6ng ba nhiéu 1an thuong lugng véi ba Ngodn dé giai quyét nhung
ba Ngodn khong chip nhan. Ba N chét ngay 02/8/2017, chong cua ba N 1a
6ng Pham Huy E chét ngay 25/3/2010, hién nhitng nguoi con cia ba N va 6ng
E déu cu trd tai can nha nay.

Ngay 04/4/2015, nguyén don co théng bao doi lai tai san, yéu cau ba N
tra lai nha. Thong bao trén da dugc Van phong Thura phat lai Quan A2 1ap Vi
bang sd 338/VB-TPLQI ngay 04/4/2015 vé viéc giao thong bao doi nha. Tuy
nhién, ba N vin khong co ¥ kién gi. Nguyén don khai kién yéu cau ba Ngodn,
cling tat ca nhimg ngudi hién dang cu trd tai cin nha sé 124/36 duong K2,
phuong T1, Quan A2 phai giao tra nha cho nguyén don va cac dong thira ké
cua 6ng Huy, ba bB¢.

[7] Ngay 30/9/2019, Toa 4an ban hanh Cong vin xic minh sb
4611/TATP-TDS gui Cong an phuong T1, Quan A2. Két qua xac minh: Nha
s6 124/36 duong K2, phuong T1, Quan A2 hién c¢6 nhitng hd thudng tra sau:

Ho 1: Ong Pham Van D1 (chu hg), 6ng Pham Van B3 (em chu ho), ba
Nguyén Thi L (vo chi hd), chau Pham Nguyén Minh Th (con chu hd), ba
Tran Thi Hong C3 (vo 6ng D3), chau Pham Q (con éng D3).



Ho 2: Ba Pham Thanh T3 (chu ho), 6ng Phan Tu4n K, (chéng chu ho), ‘t~)a‘1
Phan Thanh T4 (con chu h¢), 6ng Phan Thanh T5 (con chu hg), chau Nguyen
Htru Thanh X va chau Nguyén Tién L1 (hai con ctia ba T4).

Ho 3 Ong Pham Vian B4 (chu hg), ba Tr‘ﬁn Thi Nhu N2 (vo chu hg), ong
Pham Tran Anh K3 (con chu hd), ba Pham Tran Bich T6 (con chu hg).

Ho 4: C)ng Pham Van D5 (cha hg), ba Chau Kim O (vo chu hg), ong
Pham Huy D6(con chu hg), chdu Pham Chau Minh M1 (con chu ho).

Ho 5: Ba Nguyén Thi Minh N3 (chu ho), 6ng Pham Thanh S (chéng chu
ho), ong Pham Minh N4 (con chu h9).

Ho 6: C)ng Pham Van D2 (cha ho), chau Pham Minh H3 (con chu ho).

[8] Toa 4n nhan dan Thanh phd H6 Chi Minh da ban hanh Cong vin s6
5019/TATP-TDS ngay 20/12/2017 giri Uy ban nhan dan Quén 1, Thanh phé
Hd Chi Minh va Céng van sb 1782/TATP-TDS ngay 09/4/2018 g1 Chi
nhanh Vin phong ding ky dat dai Quan 1 vé viéc yéu ciu cung cap tai lidu
chtmg ctr. Van phong ding ky dét dai chi nhanh Quan A2 c¢6 Cong van phuc
dap sb 3684/CNQI ngay 05/6/2018 v/v cung cap thong tin nha tranh chap, véi
noi dung sau:

“... Can nha sd 124/36 duong K2 c6 ngudn gdc tir Bang khoan dién thd
s6 933 Sai Gon-Tan Dinh, dién tich 195 m® trén c6 cat 4 can phd 124/9 bis,
124/10, 124/11, 124/12 duong Boulevard Paul Bert (nay 1a s6 124/32, 123/34,
124/36, 124/38 duong K2) thude s¢ hitu cua 6ng Ngoé Quang H4 va ba Pham
Thi R theo To doan mai 1ap ngay 16/10/1950.

T khai nap thué va cho thué bat dong san khong khé udc cua 6ng Ngo
Quang H4 1ap ngay 11/01/1982 thé hién cin nha & hém nho _duong K2 tur s6
124/32 dén 124/38 cia 6ng H4 dang cho cac 6ng/ba Nguyén Vin P, Pham
K4, Nguyén Thi N, Lé Vian K5 thué, c6 xac nhan ctia Phong Thué trude ba va
thd trach ngay 14/01/1982.

Phiéu xac minh ndm 1985 ctia Phong Xay dung Quan 1 ghi nhan can nha
s0 124/36 duong K2 thudc so hitu cua ong Ngo Quang H4 (bang khoan 933)
gdm 4 cin nha mang sd 124/9bis, 124/10, 124/11 va 124/12 (s6 m&i: 124/32,
123/34, 124/36 va 124/38).

Cong vin s6 1657/QLDT-QLN ngay 31/10/2008 ctia Phong Quan 1y d6
thi Quan 1 c6 ndi dung: Cin nha sb 124/32, 123/34, 124/36, 124/38 Tran
Quang Khai, phudng Tan Pinh, Quén 1 hién khong c6 quyét dinh quan 1y cua
Nha nu6e, UBND Quén 1 chua giai quyét hop thirc héa cho ai.

Ngay 03/4/2014, Phong Tai nguyén va Moéi trudng Quan 1 ¢ vin ban sd
352/TNMT tra 16i don dé nghi xét cap gidy ching nhan can nha s6 124/36
duong K2, phuong T1, Quan A2 cua ba Nguyén Thi N, c6 noi dung: Viéc ba
Nguyén Thi N dé nghl cap gidy chting nhén 13 chua du co s& xem xét khi



chua co ¥ kién chép thuin bang vin ban cua cac thira ké ciia 6ng Ngb Quang
H4 va ba Pham Thi R hodc nguoi dai dién hop phap theo quy dinh. Mét khac,
nha c6 chi quyén hop phap cua ca nhan nén khong co6 co so dé xuét xac lap
s& hitu nha nudc, tranh chap giita céac thira ké ctia 6ng Huy va nguoi dang st
dung do toa 4n giai quyét...

[9] Qua trinh gidi quyét, Tda an da téng dat cho bi don va nhitng ngudi
dang su dung nha thong bao thu Iy vu an dan sy, thong bao vé phién hop kiém
tra viéc giao nop tiép can cong khai chimg cir va hoa g1a1 thong bao vé viéc
giai quyét vu an, triéu tap dé cung cap 10i khai, hoa gii... nhung bi don va
nhimng nguoi dang st dung nha khong dén Toa an, khong cung cép tai licu
chtng ct va trinh bay ¥ kién.

[10] Toa 4n nhan dan Thanh phé HO Chi Minh d ban hanh Théng béo
vé viéc giai quyét vu an sb 7237/TB-TA ngay 12/9/2019 giri bi don va nhiing
ngudi dang cu tri tai nha 124/36 dudong K2 voi cac ndi dung va yéu cau sau:

Tda an dd nhiéu lan triéu tap nhung cac ong ba khong den dé giai quyét.
bé dam bao cho cac 6ng ba quyén dugc biét, thuc hién quyén tranh tung, bao
veé quyen va lot ich hop phap, Toa an thong bao lai cho cac 6ng ba vé qua
trinh td tung va giai quyét vu an nhu sau:

1. Théng bao s6 449/TB-TLVA ngay 24/4/2017 vé viéc thu Iy VU an va
Thong bao s6 4676/TB-TLV A ngay 20/6/2018 vé viéc thu 1y vu an (b6 sung):

Nguyén don yéu cau bi don va tit ca nhitng nguoi dang cu tra tai nha
124/36 duong K2, phuong T1, Quén A2 phai tra lai nha, yéu cau bi don phai
tra tién thué nha tir thang 01/1982 dén thang 6/2018 1a 602.400.000 dong.

Trong thoi han 15 (mudi 1dm) ngay ké tir ngay nhan dugc thong bao, cac
ong ba phai nop (gui) cho Toa an van ban ghi y kién ctia minh d6i voi yéu cau
khoi kién bd sung cua nguyen don va tai liéu, chimg cir kém theo, yéu cau
phan t3, yéu cau doc lap (néu co). Trong trudong hop can gia han thi ngudi
dugc thong bao phai co don dé nghi gia han giri cho Toa an néu rd 1y do; néu
viée dé nghi gia han la c6 can cur thi Toa an gia han nhung khong qua 15
ngay. Het thoi han nay ma ngudi duoc théng bao khong co ¥ kién gi d6i véi
cac yéu cau ctia nguyén don thi Toa 4n cin cir vao cac tai liéu, chimg cr ¢6
trong ho so dé giai quyét vu an theo quy dinh ciia phéap luat.

Cung v6i thong bao trén, Toa 4n di nhiéu lan tridu tp 6ng ba dén toa an
dé 1am ban tu khai nhung ong ba déu vang mit.

2. Thong bao ngay 25/5/2018 va Thong bao ngay 18/6/2018 vé phién
hop kiém tra viéc giao ndp, tiép can, cong khai chimg ctr va hoa giai.

Tuy nhién, ca hai 1an cac ong ba déu vang mat.
3. Thong bao s6 9750/TB-TA ngay 26/11/2018 vé viéc do v&.

Vao thoi gian va dia diém da thong bao, cac ong ba déu ving mit khong



1y do, nha khoa ctra nén khong thé thuc hién dugce viée do vé va dinh gia tai
san duoc.

Nguyén don da tu dinh gia nha 124/36 duong K2, phuong T1, Quan A2
nhu sau:

- Gia tri quyén st dung dét ¢: 3.328.000.000 dong.
- Gia tri xay dung nha §: 728.000.000 dong.

Trong thoi han 15 ngay ké tir ngdy nhan duoc thong bao nay, dé nghi cac
ong ba phai gui cho toa 4n van ban can trinh bay veé cac ndi dung nhu sau:

- Ong, ba c6 y kién gi ddi voi cac yéu cau cua nguyén don? Néu ong, ba
khong dong y thi dé nghi lam ban tu khai néu rd 1y do khong dong ¥, trinh
bay cu thé ¥ kién cua ong, ba; dong thoi cung cap cho Toa an céac tai lidu,
chimg cur chimg minh cho 101 trinh bay cua 6ng, ba va giri nhiing tai li¢u,
ching cr nay cho cac duong su khac trong vu an.

- Ong, ba c6 ddng ¥ vé gia tri quyen st dung dat va gia tri xay dung nha
do nguyén don dua ra hay khong? Néu khong dong v thi 6ng, ba xac dinh gia
tri cu thé nhu thé nao?

Hét thoi han d3 dugc thong bao ma éng, ba khong thuc hién hodc khong
¢ vin ban trinh bay y kién thi Toa an giai quyét vu an dan sy theo ding quy
dinh cua phap luat.

[11] Tuy nhién, sau khi dugc téng dat hop 1¢ Thong bao vé viéc giai
quyét vu an s0 7237/TB-TA ngay 12/9/2019, cac bi don va nhiing nguoi dang
s dung nha van khong c6 'y kién phan hoi, khong cung cép tai liéu ching cir
nao dé bao vé cho quyén loi ctia minh.

Khoan 1, khoan 2, khoan 4 Diéu 91, Piéu 92, khoan 1 Piéu 96 Bo luat
Té tung dan su nam 2015 vé chimg minh, chimg ctr quy dinh: Trong qua trinh
Toa an giai quyét vu viée dan su, duong su c6 quyen va nghia vu giao ndp tai
ligu, chirmg cr cho Toa an. Buong su ¢0 yéu cau Toa an bao vé quyén va loi
ich hop phap cua minh, phan dbi yéu cau cua nguoi khac d6i v6i minh phai
thé hién bang vin ban va phai thu thap, cung cap, giao np cho Toa an tai
liéu, chimg cr dé chimg minh cho yéu cau, sy phan d6i d6 1a c6 can clr va
hop phép. Néu duong su khong giao ndp hoidc giao ndp khong day du tai licu,
chtmg ¢t do Tda an yéu cau ma khong c6 1y do chinh dang thi Toa an cin cir
vao tai liéu, chimg ctr ma duwong su dd giao ndp va Toa an di thu thap dé giai
quyét vu viéc dan su. Néu mot bén duong sy thira nhan hodc khong phan ddi
nhimg tinh tiét, su kién, tai liéu, van ban, két luan ctia co quan chuyén mon
ma bén duong sy kia dua ra thi bén duong sy d6 khong phai chimg minh.

[12] Khoan 3 Diéu 5 Nghi quyét s6 1037/2006/NQ-UBTVQHI11 ngay

27/7/2006 ctua Uy ban Thuong vu Qudc hdi vé giao dich dan sy vé nha &
dugc xac 1ap trude ngay 01/7/1991 c6 ngudi Viét Nam dinh cu & nude ngoai



tham gia, quy dinh: Truong hop thoi han thué nha & khong duge xac dinh
trong hop dong va cac bén khong c6 thoa thuan khac thi bén cho thué dugc
lay lai nha ¢ nhung phai thong bao bang van ban cho bén thué biét trude it
nhat hai muoi bén thang. Trudng hop nha & cho thué da duoc bén thué stra
chita, cai tao, nang cap thi bén cho thué phai thanh toan cho bén thué gia tri
dau tu stra chita con lai theo gia thi truong tai thoi diém thanh toan.

Do d6, ba Nguyén Minh H dai dién cho nguyén don va nhimg nguoi
thira k€ ctia ong H4, ba R yéu cau cac bi don va nhig nguoi dang su dung
nha 124/36 duong K2 phai trd lai nha Ia ¢6 can cur @€ chap nhan.

[13] V& thoi gian tra nha, dai dién nguyén don yéu cau bi don va nhiing
nguoi cung cu tru trong nha phai trd nha trong thoi han 06 thang ké tr ngay
an c6 hiéu luc phap luat, c6 can ctr dé chap nhan.

[14] Tai phién toa, ba Nguyén Minh H trinh bay trong thoi gian thué nha,
ba Ngoan va céac con da pha do nha thué va xay dung lai méi hoan toan. Viéc
xay dung nha ndy 6ng H4 va cac con khong hé hay biét. Theo quy dinh tai
diém a khoan 3 Diéu 25 Nghi quyét s6 1037/2006/NQ-UBTVQH11 ngay
27/7/2006 cua Uy ban Thudong vu Qudc hoi thi trudng hop nha cho thué bi
pha d& va bén thué di xay dung nha & méi thay thé, néu dén trudc ngay
01/7/1996 ma bén cho thué khong khiéu kién dén co quan nha nudc cé tham
quyén thi bén cho thué phai thanh toan cho bén thué gia tri du tu xay dung
con lai ctia nha & méi theo gié thi truong tai thoi diém thanh toan.

Trong qua trinh giai quyet vu an, bi don da dugc triéu tap hop 1¢ nhung
khong dén Toa an dé tham gia t6 tung, khong c6 van ban yeu cau giai quyet
viéc hoan tra gia tri phan x4y dung nha. Tuy nhién, dé giai quyét triét dé hau
qua cua viéc chdm dit hop ddng thué nha, can budc nhirng ngudi thira ké cua
ong Huy, ba D¢ phai hoan tra cho bi don gia tri phan xay dung nha nay.

Theo Théng bao s 9750/TB-TA ngay 26/11/2018 vé viéc do v&, ngay
05/12/2018, Toda an va cic co quan lién quan dd dén nha 124/36 dé tién hanh
do v€, xac dinh gia tr1 xay dung nha nhung khong thuc hién dugc do bi don
va nhitng nguoi cung cu tra khoa cura, khong c6 ai & nha. Pay dugc xem la
hanh vi can tré dinh gid tai san theo quy dinh tai Diéu 16 Théng tu lién tich sb
02/2014/TTLT-TANDTC-VKSNDTC-BTP-BTC ngay 28/3/2014. Theo Pon
yéu cau ngay 26/12/2018 vé viéc dinh gia nha ctia nguyén don va Bién ban
ghi nhan su viéc 26/12/2018 vé viéc dinh gia tai san, dai dién nguyén don xac
dinh gia tri phan x4y dung nha 1a 728.000.000 dong.

Tda an di co vin ban thong bao vé viéc xac dinh phan gia tri xay dung
nha cua dai dién nguyén don, nhung bi don khong c6 y kién phan ddi, cling
khong dua ra mot muc gia nao khac. Do do, gia tr1 xay dung nha do dai dién
nguyén don dua ra c6 can cir dé xac dinh 1a gia tri xdy dung nha phai boi
hoan.
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[15] Ngoai ra, theo Bién ban hoa giai ngay 19/9/2008 tai Uy ban nhan
dan phuong T1, Quan A2 thi ba Nguyén Thi Nva 6ng Pham Huy E c6 trinh
bay Ong ba sang lai nha cua 6ng H4, ba R vdi gia 12 lugng vang, nhung bi
don khong xuat trinh ching cir dé chimg minh, dai dién nguyén don ciing
khéng thira nhan viéc nay nén khong cé co s¢ dé giai quyét.

[16] Theo trinh bay ciia dai dién nguyén don thi ba N da khong tra tién
thué nha tir thang 01/1982. Qua trinh thu thap chung cur dai dién nguyén don
yéu cau bi don phai tra tién thué nha tir thang 01/1982 dén 30/6/2018 véi tong
sé tién 14 602.400.000 dong. Toa 4n da thong bao cho bi don vé yéu ciu doi
tién thué nha con thiéu cua nguyén don nhung bi don khéng co6 y kién phan
(‘101 Tai phién toa dai dién nguyén don bd sung yéu cau, budc bi don phai tra
tién thué nha dén ngay xét xtr so tham 1a 671.400.000 ddng. Hoi dong xét xur
nhén thiy thoi gian nay 1a 461 thang nén muc gia thué nguyén don yéu cau
trung binh 671.400.000 dong: 461 thang = 1.456.400 dong / thang 1a thap so
v6i gia thué theo thi trudng hién nay tai khu vire nén yéu cau nay c6 cin cir dé
chép nhén.

[17] V& an phi dan su so tham:

- Bidon phai tra nha nén phai chiu an phi dan sy so tham 1a 300.000
dong, phai tra tién thu€ nha 671.400.000 déng nén phai chiu an phi dan sy so
tham 1a 30.856.000 dong, tong cong la 31.156.000 dong.

- Nhiing nguoi thira ké cua 6ng H4, ba R phai hoan tra cho bi don
728.000.000 dong tién xdy dung nha nén phai chiu an phi dan sy so tham la
33.120.000 dong; cu the la 1?2‘1 T, o6ng M, ba S, ba H1, ong H2, ong D m@i
nguol phai chiu 4.731.000 dong, 6ng V va ba N1 cung chiu 4.731.000 dong.
Tuy nhién, ba T, ong M, b~a‘1 S, ong H1, 6ng D la qngu’c‘ri cao tudi va co don xin
micn an phi, nén dugc mién an phi dan sy so tham. Nhu vay ba HI phai nop
4.731.000 dong, 6ng V va ba N1 lién doi nop 4.731.000 dong an phi dan su
so tham.

Vi cac lé trén,
QUYET PINH:

Can cu:

_ - bicu 26, diém a khoan 1 Piéu 37, diém a khoan 1 Bicu 38, Bicu 39 va
bicu 266 Bo luat To tung dan sy;

- Khoan 3 Piéu 5, diém a khoan 3 Diéu 25 Nghi quyét s

1037/2006/NQ-UBTVQHI11 ngay 27/7/2006 ctia Uy ban Thudng vu Qudc
hoi.

- Piéu 16, Piéu 17 Théng tu lién tich sé 02/2014/TTLT-TANDTC-
VKSNDTC-BTP-BTC ngay 28/3/2014.

- Khoén 2 Diéu 468 B6 luat Dan sy nam 2015.
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- Khoan 1 Piéu 12, khoan 2 Diéu 26 Nghi quyet sé)
326/2016/UBTVQHI14 ngay 30/12/2016 cua Uy ban Thudng vu Quédc hoi vé
an phi, 1¢ phi Toa an.

Tuyén xur:
1/ Chép nhén yéu cau khoi kién cia nguyén don:

- Bugc 6ng Pham Thanh S, 6ng Pham Van D1, 6ng Pham Van D2, 6ng
Pham Vin D3, ba Nguyén Thi L, chdu Pham Nguyén Minh Th (c6 ngudi dai
dién theo phap luat 12 6ng Pham Vin P1 va ba Nguyén Thi L) ba Tran Thi
Hong C3, chau Pham Q (c6 nguoi dai dién theo phap luat 1a 6ng Pham Vin
D3 va ba Tran Thi Héng C3), ba Pham Thanh T3, 6ng Phan Tuén K, ba Phan
Thanh T4, ba Phan Thanh T5, chdu Nguyén Hiru Thanh X va chau Nguyén
Tién L1 (c6 ngudi dai dién theo phap luat 1a ba Phan Thanh T4), 6ng Pham
Vin D4, ba Tran Thi Nhu N2, 6ng Pham Tran Anh K3, ba Pham Tran Bich
T6, 6ng Pham Van D5, ba Chau Kim O, 6ng Pham Huy D6, chau Pham Chau
Minh M1 (c6 ngudi dai dién theo phéap luat 1a 6ng Pham Van b5 va ba Chau
Kim O), ba Nguyén Thi Minh N3, 6ng Pham Minh N4t va chau Pham Minh
H3 (c6 nguoi dai dién theo phéap luat 1a 6ng Pham Van D2) phai giao tra cho
ba Ngo Nhu T, ba Ngoé Nhu S, ong Ngo Viét H2, 6ng Ngd Viét D, ba Ngo
Thi Cam H1, 6ng Ngbé Quang M, dng Nguyén Khic V va ba Nguyén Ngoc
N1 toan bd nha dat sé 124/36 dudng K2, phuong T1, Quan A2, Thanh phd
Ho Chi Minh.

- Thoi han tra nha 12 06 (sau) thang ké tir ngdy an c6 hiéu lyc phap luat.

- Bugc 6ng Pham Thanh S, 6ng Pham Van D1, 6ng Pham Van D2, 6ng
Pham Van B3 phai tra cho ba Ng6 Nhu T, ba Ngo Nhu S, ong Ngo6 Viét H2,
ong Ngo Viét D, ba Ngé Thi Cam H1, ong Ngbé Quang M, 6ng Nguyén Khic
V va ba Nguyén Ngoc N1 s6 tién thué nha dat 124/36 duong K2, phuong T1,
Quén A2, Thanh phé H Chi Minh con thiéu 13 671.400.000 (sau tram bay
muoi mot triéu bdn trim nghin) dong.

Ké tir ngdy ban an c6 hiéu luc phap luat, néu ba Ng6 Nhu T, ba Ng6 Nhu
S, ong Ngo Viét H2, 6ng Ngb Viét D, ba Ngo Thi Cam H1, ong Ngo Quang
M, 6ng Nguyén Khic V va ba Nguyén Ngoc N1 c¢6 don yéu cau thi hanh an
ma Oong Pham Thanh S, 6ng Pham Van D1, 6ng Pham Van D2, 6ng Pham
Vin B3 chua tra s6 tién trén, thi 6ng S, ong Dl, ong D2, 6ng D3 con phai tra
cho ba T, ba S, ong H2, 6ng D, ba H1, 6ng M, dng V va ba N1 tién 1ai theo
muc 13i suat dugc quy dinh tai khoan 2 Diéu 468 B luat Dan sy nim 2015
tuong g véi sb tién va thoi gian cham tra.

- Bugc ba Ngbé Nhu T, ba Ngbé Nhu S, 6ng Ngo Viét H2, ong Ngbd Viét
D, ba Ngo Thi Cam H1, 6ng Ngbé Quang M, 6ng Nguyén Khic V va ba
Nguyén Ngoc N1 phai hoan tra tién xdy dung nha 124/36 dudong K2, phuong
T1, Quan A2, Thanh phé HO Chi Minh cho ong Pham Thanh S, 6ng Pham
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Vian D1, 6ng Pham Van B2, 6ng Pham Van D3 la 728.000.000 (bay tram hai
muoi tam triéu) dong.

Ké tir ngay ban an c6 hiéu luc phap luat, néu ong Pham Thanh S, ong
Pham Van B1, 6ng Pham Van B2, 6ng Pham Van B3 c6 don yéu cau thi hanh
an ma ba Ngo Nhu T, ba Ngbé Nhu S, 6ng Ngbd Viét H2, 6ng Ngo6 Viét D, ba
Ngo Thi Cam H1, 6ng Ngo Quang M, 6ng Nguyén Khic V va ba Nguyén
Ngoc N1 chua tra sé tién trén, thi ba T, ba S, éng H2, 6ng D, ba HI, 6ng M,
6ng V va ba N1 con phai tra cho 6ng S, ong D1, ong D2, 6ng D3 tién 14i theo
murc 13i suat dugc quy dinh tai khoan 2 Piéu 468 B luat Dan sy nam 2015
tuong Gng véi sb tién va thoi gian cham tra.

2/ An phi dan sy so tham:

- Ong ong Pham Thanh S, 6ng Pham \{én b1, 6ng Pham Van B2, 6n,g
Pham Van B3 phai ndp an phi dan sy so tham la 31.156.000 (ba muoi mot
tri¢u mot tram ndm muoi sdu nghin) dong.

- Ba Ngd Thi Cam H1 phai ndp 4n phi dan sy so tham 1a 4.731.000 (bon
tri¢u bay trdam ba muoi mot nghin) dong.

- Qng Nguyén Khic V va ba Nguyén Ngoc N1 lién do6i ndp an phi dén
su so tham 1a 4.731.000 (bon tri€u bay tram ba muoi mdt nghin) dong.

- Hoan tra cho ba Ngd Nhu T sd tién tam tng an phi da nop 1a 300.000
(ba traim nghin) dong theo Bién lai thu sé 34048 ngay 17/4/2017 va
14.048.000 (mudi bdn triéu khong trim bon muoi tam nghin) dong theo Bién
lai thu s6 44885 ngay 19/6/2018 ciia Cuc Thi hanh an dan sy Thanh phd Ho
Chi Minh.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan su thi nguoi dugce thi hanh an dan sy, ngudi phai thi hanh &an dan sy co
quyén thoa thudn thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat
Thi hanh an dan sy; thot hi¢u thi hanh an duogc thuc hién theo quy dinh tai
Piéu 30 Luét Thi hanh 4n dan su.

Céac duong su co6 mat co quyen khang cao trong thoi han 15 ngay ké tur
ngay tuyén an. Cac duong sy vang mat co quyén khang cdo trong thoi han 15
ngay ké tir ngdy duogc tong dat hop 18 ban an.

Noi nhén: TM. HQI PONG XET XU SO THAM

- TAND Toi cao; A AN _ % 7 e
_TAND Cip cao tai TPHCM: THAM PHAN - CHU TQA PHIEN TOA
- VKSND Cép cao tai TPHCM;

- VKSND TPHCM,;

- Cuc THADS TPHCM;

- Cac duong sy (dé thi hanh);

-Luu: VT, hd so vu an.

Nguyén Chi Sang
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