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lwong, tro cAp thdi viée, bao hiém
xa hoi.

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO B, TINH LAM PONG

- Véi thanh phin Hpi dong xét xir so thdm gom co:
Tham phan - Chii toa phién tod: Ba Nguyén Thi Hién
CAc Héi tham nhdn dén:

1. Ba Pham Thi Tu

2. Ba Nguyén Thi Kim Hué

- Thu ky phién toa: Ba Doan Thi Thuan - Thu ky Toa an nhan dan
Thanh pho B, tinh Lam Dong.

- Dgi di¢gn Vién kiém sit nhan dan Thanh phé B, tinh Lam Dong
tham gia phién toa: Ba Tran Thi Chung - Kiém sat vién.

Ngay 15 thang 10 nam 2020, tai tru s& Toa an nhén dan Thanh phé B,
tinh Lam Dong xét xtr so tham cong khai vu an thu 1y sé: 17/2020/TLST-DS
ngay 16 thang 4 nam 2020 vé tranh chép tién lwong, trg cp thoi viéc, Bao
hiém x3 hoi theo Quyét dinh dwa vu an ra xét xur sb: 35/2020/QDXXST-DS
ngay 16 thang 9 nam 2020 va giira cac duong su:

1. Nguyén don: Ong Nguyén Xuén C, sinh nam: 1974

Dia chi: S6 145/7 duong b, phuong L, Thanh phé B, tinh Lam Pong

Nguoi dai dién theo uy quyén cua Ong C: Ba Nguyén Thi H, sinh nim
1971;

Dia chi: S6 145/5 duong P, phuong L, Thanh phd B, tinh Lim Ddng.

2. Bi don: Cong ty LD; , ‘

Dia chi: S6 456B duong T, phuong II, Thanh ph6 B, tinh Lam Dong.

Nguoi dai dién theo phap luat: Ong Nguyén Quy D, sinh nam 1960.

Dia chi: S6 456B duong T, phuong II, Thanh phd B, tinh Lam Dong.

(Ba H, 6ng D déu c6 mat tai phién toa).

NOQI DUNG VU AN:



Tai don khoi kién, cdc loi khai trong qua trinh giai quyet vu an va tai
phién toa, nguoi dai dién iy quyén ciia nguyén don bd Nguyén Thi H trinh
bay:

Ngay 02/4/1995 6ng Nguyén Xuan C ky hop dong lao dong khong xac
dinh thoi han véi Cong ty LD (goi tat la cong ty LD) vao lam cong nhan sira
chita duong bd, hé sé luong 1,92. Trong nhitng nam coéng tac Ong C ludn
hoan thanh t6t cong viéc duoc giao. Cho dén nam 2018, do cdng ty khdng tim
dugc viée lam cho nguoi lao dong nén cong ty da thong bao tam ngimg thuce
hién hop ddng lao dong vai Ong C tir ngay 01/08/2018 theo thong bao sb s6
10/TB - CTCPXD&QLPB II-HPQT. Mtc luong ciia Ong C tai thoi diém
nghi viéc 1a 5.642.000 dong.

Ngay 31/10/2018 cong ty LD c6 moi toan thé ngudi lao dong dén dé hop
pho bién 03 vin ban, cy thé: van ban s6 6703/UBND-TH2 ngay 16/10/2018
cua UBND tinh Lam Pong vé viéc giai quyét kho khan trong viéc thuc hién
thoai von tai cong ty Buong bo II; van ban s6 1155/SLDTBXH- LDTL ngay
22/10/2018 vé viéc huong dan cac ché do voi nguoi lao dong; van ban so
16877/18 ctia S& Ké hoach Pau tu ngay 24/10/2018 vé viéc x4c nhan Doanh
nghi¢p dang ky tam ngung kinh doanh tur 01/11/2018 den ngay 17/10/2019.
Dong thoi cong ty thong tin vé tinh hinh viéc 1am va cac van dé lién quan dén
quyén va nghia vu ciia nguoi lao dong tai cong ty trong thoi gian tam ngung
kinh doanh, trong d6 c6 ndi dung 13y v kién nguoi lao dong veé viée cham dut
hop dong lao dong tir ngay 31/10/2018 va tra trg cAp mat viéc lam nén Ong C
moi dong ky bién ban. Ngay 01/11/2018 cong ty chinh thirc tam ngtmg hoat
dong san xuét kinh doanh nhung ciing khong thanh toan tién luong ngling
viéc theo qui dinh cho nguoi lao dong. Mai dén ngay 19/3/2019 cong ty mai
moi toan thé nguoi lao dong den dé thoa thuan vé thoi gian cham dut hop
dong lao dong va thong tin vé tinh hinh viéc lam, cac van dé lién quan dén
quyén loi, nghia vu ctia ngudi lao dong tai cong ty Pudng bo 11 trong thoi
gian tam ngung kinh doanh. Cong ty lay thoi diém cham dut hop dong lao
dong 1a ngay 31/12/2018 va tra ludn luong thang 11+12 nam 2018 cho nguoi
lao dong. Ong C khong ddng ¥ v6i thoi gian chdm dat hop dong tai thoi diém
31/12/2018 1a do cong ty chuwa thanh toan cac ché do bao hiém va khong tra
tién lwong nglmg viéc thang 01 va thang 02 nam 2019 cho Ong C. Cong ty tu
dua ra thoi gian cham dut hop dong lao dong ngay 31/12/2018 la khong ding
vi cong ty khong c6 bat ky thong bao bang van ban nao cho Ong C biét. Do
cong ty thuc hién khong dung theo chi dao cia UBND tinh Lam Pong va
huéng dan ciia S¢ Lao dong Thuong binh va xi hoi tinh Lam Pong vé viée
gidi quyét ché do cho nguoi lao dong trong thoi gian ngung viée nén Ong C
khong dong ¥ thoa thuan cham dat hop dong lao dong. Ngay 03/9/2019 cong
ty tiép tuc moi Ong C lén dé thoa thuan cham dut hop dong lao dong, tuy
nhién coéng ty van giit nguyén quan diém nén hai bén khong thoa thuan dugc.
Ngay 29/11/2019 Ong C c¢6 lam don gtri Phong Lao dong Thuong binh va X3
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hoi Thanh phd B dé nghi hoa giai tranh chap lao dong. Ngay 21/02/2020, t6
cong tac cua UBND Thanh ph6 B t6 chirc hop dé hoa giai nhung nguoi dai
dién theo phép luat cua cong ty LD vang mat dan dén viéc hoa giai khong
thanh.

Nay Ong C yéu ciu Cong ty LD phai thanh toan cho 6ng tién lwong
ngimg viéc tir thang 01/2019 cho dén hét thang 10/2020 la: 22 thang X
5.642.000 dong 124.124.000 dong yéu cau bi don phai dong tién bao hiém
x4 hoi, bao hiém y té, bao hiém that nghiép cho Ong C tir thang 01/2019 dén
hét thang 10/2020 1a: 22 thang x 5.642.000 dong X 21,5% (phan cong ty phai
dong cho nguoi lao dong) = 26.686.660d; yeu cau bi don tra tién trg cap thoi
viéc (theo van ban s6 787/ UBND-TH2, ngay 18/02/2019 cua UBND tinh Lam
Pong) 1a 07 thang x 5.642.000d/thang = 39.494.000 dong. Tong cong 1a
190.304.660 d6ng (mot tram chin muoi triéu ba traim 1é¢ bén nghin sau trim
sau muoi dong). Ngoai ra Ong C khong yéu cau gi khac.

Qua trinh gidi quyét vu an ciing nhu tai phién toa, nguoi dai dién theo
phdp ludt cua bi don 6ng Nguyen Quy Duwong trinh bay:

Vao ngay 02/4/1995 Cong ty LD da ky hop d6ng lao dong khong xéc
dinh thoi han voi 0ng Nguyén Xuén C vao lam viée cong nhan sira chira
duong bo, hé so lwong 1,92 nhu ba H da trinh bay 1a dung.

Pén ngay 04/7/2018, UBND tinh Lam Pong ban hanh vin ban s
4107/UBND GT vé viéc dau thau cong tac quan ly stra chtra thuong xuyén
cac tuyén duong tinh 16 trén dia ban tinh Lam Dong va ngay 06/7/2018 S¢
Giao thong vén tai Lam Pong ban hanh van ban sé 873/GTVT- QLGT vé
viéc cham dut hop dong bao dudng thuong xuyén duong tinh tir ngay
01/7/2018. Do chuyén d6i mé hinh tir giao thau sang dau thau, tu tim kiém
viéc 1am nén trong thoi gian nay cong ty khong tring thau din dén khong co
viéc lam tr ngay 01/7/2018. Vi khdng ¢0 viéc 1am dan dén khdng c6 thu nhap
nén nhiéu ngudi lao dong da xin chadm dit hop dong lao dong, do vay cong ty
da bao cao 1én S Lao dong Thuong binh va Xa hoi tinh Lam DPodng vé viée
nhiéu ngudi lao dong mat viéc 1am (Bao céo s6 15/BC-CTCPXD&QLDBII-
HDQT ngay 10/9/2018) va cong ty thuc hién nhiém vu thoai von theo Quyét
dinh s6 1232/QD-TTg ngay 17/8/2017 ctia Thu twéng chinh pha va chi dao
ctia UBND tinh Lam Pong. Ngay 22/10/2018 S¢ Lao dong Thuong binh va
Xa hoi tinh Lam Dong ban hanh vin ban s6 1155/SLDTBXH vé viéc hudng
dan thuc hién cac ché do dbi véi nguoi lao dong. DPén ngay 31/ 10/2018 Cong
ty da hop toan thé nguoi lao dong dé pho bién cac van ban cua cap trén nham
thong nhat thyc hién chi tra ché d6 cho nguoi lao dong. "Tuy nhién c¢6 mot Oy
kién cua nguoi lao dong dé nghi duoc hudng ché d6 mat viéc 1am nén cong ty
dd nhiéu 1an 1am van ban bao c4o 1én UBND tinh Lam Dong vé viée duoc st
dung kinh phi chi tra trg cip mét viéc lam cho ngudi lao dong (vin ban so
16/CTCPXD&QLPBII-HPQT ngay 09/11/2018; bao cao sd 20/BC-
CTCPXD&QLDBII ngay 18/01/2019).
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Ngay 23/11/2018 S¢ Lao dong Thuong binh va Xa hoi tinh Lam Pdng
ban hanh Van ban s6 1340/SLDTBXH- LDTL ngay 23/11/2018 vé ché do va
kinh phi tra trg cip d6i véi nguoi lao dong mat viéc lam tai Cong ty LD, trong
46 c6 ndi dung: “ Theo tinh hinh thwc té va Vin bdn sé
25/CTCPXD&QLDBII-HDQT ngay 09/11/2018 thi khong thuoc truong hop
Piéu 44, hodc Piéu 45 B ludt lao dong dé chi tra ché dé tro cdap mat viéc
lam theo Diéu 49 Bé ludt lao dong. Cong ty tam ngung hoat dong va khong
bé tri dwgc viéc lam thi phai tra du tzen lirong theo hop dong cho _nguoi lao
dong. Tuy nhién do kho khan néu tiép tuc duy tri va céng ty da té chirc hop
thong nhdt véi nguoi lao dong vao ngay 31/10/2018 do do nguoi lao dong
nghi viéc thugc truong hop phai tra tro cap thoi viéc theo Bzeu 48 Bo ludt lao
déng...”. Pong thoi UBND tinh Lam Pdng c6 vin ban s6 8104/UBND-TH
ngay 07/ 12/2018 vé ché do va kinh phi tra tro cp d6i voi ngudi lao dong mat
viée lam tai Cong ty LD, glao cho cong ty thyc hién viéc chi tra ché d6 va tro
cap cho ngudi lao dong bi mat Vlec lam theo van ban s6 1340/SLDTBXH-
LPTL ngay 23/11/2018. Nhung van c6 mot sé ngudi lao dong mudn duoc
huong ché d6 mat viéc 1am nén cong ty lai tiép tuc 1am van ban bao céo 1én
UBND tinh Lam Péng. Sau d6, So Lao dong Thuong binh va Xa hoi tinh
Lam DPoéng ban hanh Vin ban s6 97/SLDTBXH_LPTL ngay 31/01/2019 va
UBND tinh Lam Pdong ban hanh vin ban sé 787/UBND-TH ngay 18/02/2019
vé chi tra ché d6 mat viéc cho ngudi lao dong tai Cong ty LD. Pén ngay
18/3/2019 Hoi ddng quan trj cong ty da to chic hop biéu quyét dé thoa thuan
cham dut hop dong lao dong, thanh 1y hop dong lao dong dé thuc hién chi tra
ché do trg cap thoi viéc va luong ngimg viéc. Trong budi 1am viéc ngay
19/3/2019 thi chi ¢6 33/35 ngudi lao dong dong ¥ ky thoa thuan cham dut hop
dong, con ba H va Ong C thi khong dong y. Trude do, vao ngay 27/8/2018
Ong C ciing dd c6 don xin cham dit hop dong lao dong va ngay 31/8/2018
cong ty di ban hanh Quyét dinh sé 34/QDP- CTCPXD &QLPBII ngay
31/8/2018 vé viéc chim dut hop dong lao dong voi Ong C. Tuy nhién cling
ngay 31/8/2018 Ong C lam don xin rat don cham duat hop dong lao dong dé
xin hudng trg cip. Vi mudn tao diéu kién va bao vé quyén loi cho nguoi lao
dong nén cong ty da dong y.

Ngoai ra, cong ty da moi rieng Ong C 02 1an dén thoa thuan cham duat
hop dong lao dong nhung Ong C khong dén 1am viéc, ciing khong thdng béo
Iy do khong dén thoa thuan. Thoi diém dé nghi cham dat hop dong lao dong
ngay 31/12/2018 ma phia cong ty dé nghi 1a phu hop vi dd duoc hoi nghi
ngudi quan 1y doanh nghiép thong nhat bang vin ban tai cudc hop ngay
18/3/2019. Trudc thoi diém nay mot sé nguoi lao dong dé nghi hudng ché do
mat viéc lam thi cong ty cling da xin y kién S& Lao dong Thuong binh va xa
hoi tinh Lam Pong va UBND tinh Lam Dong. UBND tinh Lam Pong ciing da
cho ¥ kién vé viéc chi tra ché do théi viéc cho nguoi lao dong Vi nguoi lao
dong trong cong ty bi mat viéc 1a do su thay doi trong chi trwong tir giao thau
sang d4u thau va ning luc d4u thau cta cong ty khong dat nén khong cé viée
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1am cho ngudi lao dong. Do d6 cong ty chi dong y tra luong ngung viéc dén
thang 12/2018 (hién nay da thanh todn xong cho Ong C) va trg cap thoi viéc
cho nguoi lao dong da thoa thuan chdm dit hop dong lao dong tinh dén ngay
31/12/2018 1a phu hop. Ngoai ra, ban than Ong C ciing d3 ky dong ¥ vao ban
lay ¥ kién nguoi lao dong ctia cong ty vé viéc thoa thuan chdm dut hop dong
lao dong tai thoi diém ngay 31/10/2018 nhung nay Ong C cho rang vi nhdm
tuong dugc hudng ché do mat viéc 1lam nén méi ky 1a khong cé can ci.

Nay Ong C yéu cau Cong ty LD phai thanh toan cho Ong C tién luong
ngimg viéc tir thang 01/2019 cho dén thang 10/2020 la: 22 thang x 5.642.000
ddng = 124.124.000 dong; tién dong bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép tir thang 01/2019 dén thang 10/2020 14 22 thang x 5.642.000 dong
X 21,5% = 26.686.660 dong; tién tro cip thoi viéc (theo van ban sb
787/UBND-TH2 ngay 18/02/2019 cia UBND tinh Lim Dong) Ia
5.642.000d/thang x 07 thang = 39.494.000 dong. Tong cong 1a 190.304.660
déng (mot tram chin muoi triéu ba trim 1& bén nghin sau trim sdu muoi
d6ng) thi Cong ty LD chi dong ¥ tra tién tro cap thoi viéc cho Ong C (theo
van ban s6 787/UBND-TH2, ngay 18/02/2019 ciia UBND tinh Lam Péng) 1a
39.494.000 d6ng voi diéu kién Ong C phai thoa thuan chim dut hop. dong lao
dong voi cong ty vao ngay 31/12/2018. Ngoai ra, cong ty khong déng vy chi
tra bat ky khoan tién nao khac cho Ong C.

Toda 4n da tién hanh hoa giai nhung khong thanh.
Tai phién toa, cac bén duong su van giit nguyén ¥ kién.

Dai dién Vién klém sat nhan dan Thanh pho B phét biéu y kién vé viéc
tuan theo phap luat t6 tung cua Tham phan, Hoi dong xét xir, Thu ky phién
toa va ctia nguoi tham gia to tung tir khi thy 1y vu 4n cho dén trude thoi diém
Hoi dong xét xir nghi an 1a dung theo quy dinh ctia phap luat.

Vé noi dung: Dé nghi Hoi dong xét xtr chap nhan mot phan yéu cau khoi
kién ctia nguyén don, budc Cong ty LD ¢6 nghia vu tra cho Ong C tlen luong
ngimg viée tir ngdy 01/01/2019 cho dén ngay 17/10/2019 va déng tién Bao
hiém x3 hoi, bao hiém y té, bao hiém that nghiép tir ngdy 01/01/2019 cho dén
ngay 17/10/2019 theo qui dinh cua phap luat vé bao hiém. Dbi voi yéu cau
ctia nguyén don vé tro cip thoi viéc 1a 39.494.000 dong thi dé nghi khong
chap nhan do hai bén chua thoa thuan dugc thoi gian chdm dat hop dong lao
dong.

V& an phi: Coéng ty LD phai chiu an phi dan su so tham theo qui dinh
phap luat.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru cac tai li€u c6 trong hdé so vu &n dugc tham tra tai
phién toa va can ctr vao két qua tranh luan tai phién toa, y kién cua dai dién
Vién kiém sat; Toa an nhan dinh:

[1]. V€ to tung:

- V& quan h¢ tranh chép: Nguyen don khoi ki¢n yéu cau bi don thanh
todn cac khoan tlen luong ngung viée, ché do tro cap thoi viéc, bao hiém xa
hoi, bao hiém y té, bao hiém that nghiép nén day la tranh chap vé lao dong
theo quy dinh tai khoan 1 Piéu 32 B0 luat tb tung dan su.

- V& tham quyén ctia Toa an: Bi don c6 tru so tai 456B duong Tran Phu,
phuong 2, Thanh phd B, tinh Lam Péng. Cin cir diém ¢ khoan 1 Diéu 35,
diém a khoan 1 Diéu 39 cua B luat tb tung dan su, day la vu an thudc tham
quyén giai quyét ctia Toa 4n nhan dan Thanh phd B, tinh Lam Pong.

- Vé dleu kién khoi kién: Yéu cau khai kién cua nguyén don trong do co
tranh chap vé tién luong va di qua thu tuc hoa giai trude khi yéu cau Toa an
gidi quyet theo quy dinh tai Piéu 201 Bo luat lao dong nam 2012 va Diéu 32
Bo luét t6 tung dan sy nim 2015. Do d6, nguyén don c6 du diéu kién khoi
kién.

[2]. V& noi dung:

Xét yéu cau cua nguyén don yéu cau bi don phai thanh toan cho nguyén
don tién lwong ngimg viéc tir thang 01/2019 cho dén thang 10/2020 1a: 22
thang x 5.642.000/thang = 124.124.000 dong; yéu cau bi don phai tra sb tién
dong bao hiém xa hoi, bao hiém y té, bao hiém that nghiép tir thang 01/2019
dén thang 10/2020 la 22 thang x 5.642.000d/thang x 21,5% (phan ngudi su
dung lao dong phai dong) = 26.686.660 dong; yéu cau tra tién tro cap thoi
viéc (theo vin ban s6 787/UBND-TH2 ngay 18/02/2019 ciia UBND tinh Lam
Pong) 1a 5.642.000d/thang x 07 thang = 39.494.000 dong. Tong cong 1a
190.304.660 dong (mot tram chin muoi triéu ba trim 1é¢ bén nghin sau trim
sau muoi dong) thi thay rang: Ngay 02/4/1995 giita Ong C va Cong ty LD ¢6
ky hop ddng lao dong khong xac dinh thdi han, Ong C vao 1am cong nhan sira
chira duong bd cho dén nam 2018, vi chinh sach cia UBND tinh thay ddi mo
hinh tir giao thau sang ty dau thau nhung do diéu kién ning lyc khong du nén
cong ty LD khong tim dugc viéc lam cho nguoi lao dong do do cong ty LD
dang lam thu tyc thoai vbén nha nudc va chuyén giao vé Téng cong ty kinh
doanh von nha nuéc quan ly, moi hoat dong san xuét kinh doanh déu ngung
tir ngdy 01/11/2018 (c6 gidy xac nhan ctia phong diang ky kinh doanh - S& Ké
hoach va dau tu tinh Lam Pong). Do cong ty dang tam ngung hoat dong nén
khong c6 ngudn dé tra luong cho ngudi lao dong. Trude tinh hinh d6 cong ty
d3 lam nhiéu vin ban trinh bay 1én UBND tinh Lam Pong va So Lao dong
Thuong binh xa hdi tinh Lam Pong vé tinh hinh cia cong ty, dong thoi xin
huéng dan g1a1 quyet ché d6 cho nguoi lao dong (bdo cdo s6 15 ngay
10/9/2018 vé viéc nhiéu ngudi lao dong mat viéc lam; bao cao sd 16 ngay
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09/11/2018 xin y kién UBND tinh vé viéc duoc st dung kinh phi chi tra trg
cdp mat viéc lam cho ngudi lao dong; bao céo sé 20 ngay 18/01/2019 vé
nhirng khé khan vudng méc khi thuc hién chi tra ché do méat viée cho nguoi
lao dong). Cong ty LD ciing da thuc hién theo cac vin ban huéng dan cua
UBND tinh Lam Poéng va S¢ Lao dong Thuong binh va xa hoi tinh Lam
Pong, thoa thuan voi ngudi lao dong dé cham dut hop dong lao dong va thuc
hién ché d6 d6i véi nguoi lao dong thdi viée theo diing qui dinh.

Qua xem x¢ét cac tai ligu, chimg cir co trong hd so vu 4n va tai phién toa
thdy rang ca nguyén don va bi don déu thira nhan do coéng ty LD khong co
viéc lam nén nguyén don da dugc cong ty LD cho ngung viéc tir thang 8/2018
cho dén nay. Nhu viy, trong trudng hop nay quan hé lao dong di cham dut
nhung gitta nguyén don va bi don khong théng nhat duoc véi nhau vé thoi
gian chdm dat hop dong lao dong nén mai xay ra tranh chap. Phia Ong C cho
rang cong ty khong co bat ky thong bao bang van ban nao cho 6ng biét nhung
tu dua ra thoi gian chAm dat hop dong lao dong ngay 31/12/2018 1a khong
dung Vi qua xem xét thiy trudc do vao ngay 31/10/2018 Cong ty LD da hop
hoi nghi toan thé nguoi lao dong dé thong tin vé tinh hinh viéc lam va cac van
dé lién quan dén quyén loi, nghia vu ctia ngudi lao dong tai cong ty trong thoi
gian tam ngung kinh doanh (co bién ban hoi nghi), cong ty da lay v kién
nguoi lao dong vé viéc chim dut hop dong lao dong tai thoi diém 31/ 10/2018
thi Ong C ciing da dong ¥ ky tén trong phiéu lay y kién nay. Ong C cho rang
do trudc day cong ty dé nghi cham dat hop dong lao dong tai thoi diém
31/10/2018 1a dé hudong ché do mat viéc lam thi 6ng méi dong y ky la khong
thuyét phuc. Mat khéc tai thoi diém do Cong ty LD ciing da moi Ong C va
nhiing nguoi lao dong dén de thoa thuén vé thoi gian cham dat hop dong lao
dong nhung chi ¢6 33 trén tong s6 35 nguoi lao dong 1a dong y con Ong C va
chi gai la ba Nguyén Thi H khong dong v va cho rang cong ty khong thong
bao bang vian ban cho 6ng dén lam viéc. Phia Ong C cho rang dén ngay
19/3/2019 cong ty méi bao 1én dé dé nghi thoi gian cham dit hop dong lao
dong la ngay 31/12/2018 va cong ty khong tra lwong ngung viéc thang 01 va
thang 02/2019 cho 6ng 1a khong c6 can ci. Cong ty LD da thong bao dén
toan thé nguoi lao dong dugc biét vé tinh hinh khéng c6 viéc 1am va phai tam
ngimg kinh doanh cta coéng ty va di dé& nghi chdm dut hop dong lao dong
nhung do Ong C khong dong ¥ nén cong ty khong thé thanh toén cac ché do
thoi viée cho Ong C duoc.

Xét vé mdc thoi gian bi don dua ra dé cham dut hop dong lao dong 1a
ngay 31/12/2018 thay rang: Tuy bi don da thuc hién ddy du nghia vu cia
minh qui dinh tai Diéu 44 ctia Bo luét lao dong nam 2012 trudc khi cho thoi
viéc dbi véi nhiéu ngudi lao dong, nhung qua trinh 1am viéc va tai phién toa
bi don trinh bay ngay 31/10/2018 la ngay cong ty LD chi moi nguoi lao dong
dén dé thoa thuan va lay ¥ kién vé thoi gian cham dut hop dong lao dong la
ngdy 31/10/2018 chtr khong phai 1a ngay cong ty quyét dinh chidm dat hop
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dong lao dong. Sau d6 dén ngay 19/3/2019 Cong ty LD da to chirc hop dé
théng nhét chi tra ché d6 cho nguoi lao dong, dé nghi ngudi lao dong ky thoa
thuan chdm dat hop ddng lao dong tai thoi diém ngay 31/12/2018 va thanh ly
hop déng lao d(f)ng dé cong ty thuc hién chi tra ché do tro cép thoi viéc va
lwong ngung viéc cac thang con lai. Tai cudc hop nay thi ¢6 33/35 nguoi lao
dong da dong y ky thoa thuan cham dit hop ddng lao dong véi cong ty tai
thoi diém ngay 31/12/2018 va cung cac quyén loi do BHXH chi tra, con 02
truong hop la ba Nguyén Thi H va ong Nguyén Xuan C khong dong y. Nhu
vay, thdy rang tir ngay 31/10/2018 dén ngay 19/3/2019 bi don méi moi nguoi
lao dong dén dé ky thoa thuan chdm dut hop dong lao dong tai thoi diém ngay
31/12/2018, dong thoi thanh 1y hop dong lao dong va chi tra ché do tro cap
thoi viée va luong nglmg viéc thang 11+12 nam 2018 13 chua ding vi ké tur
khi cho nguoi lao dong thoi viéc cho dén ngay 19/3/2019 bi don chua c6
thong bao cho ngudi lao dong vé thoi gian chdm dut hop dong lao dong la
thoi diém ngay 31/12/2018. Vi vay, khdng co du cin ci xac dinh ngay
31/12/2018 1a ngay cham dut hop doéng lao dong ma phai xac dinh ngay
19/3/2019 la ngay cham dut hop dong lao dong 1a phu hop nén yéu cau khoi
kién vé tién luong ngung viéc va cac ché d6 bao hiém cua nguyén don chi
dugc chdp nhan mot phan tir ngay 01/01/2019 dén thang 3/2019, cu thé: tién
lvong ngung viée tir ngay 01/01/2019 dén thang 3/2019 la: 03 thang X
5.642.000d/thang = 16.926.000 dong; tién cong ty phai dong bao hiém xi hoi,
bao hiém y té, bao hiém that nghiép cho Ong C la: 03 thang X
5.642.000d/thang x 21,5% (phan ngudi st dung lao dong phai déng) =
3.639.090 dong. Ong C khong yéu cau bi don phai dong tién 13i cham dong
cac khoan bao hiém nén khong xem xét.

Xét yéu cau tra tién trg cap thoi viéc ciia nguyén don thay rang: Ong C
dong ¥ nhan ché d6 tro cip thoi viéc nhu hudng din theo van ban sb
787/UBND-TH2 ngay 18/02/2019 cta UBND tinh Lam Péng. Can clr vao
Diéu 48 ctia Bo luét lao dong hién hanh va nghi dinh sé 05/2015/ND-CP ngay
12/01/2015 cua Chinh phu qui dinh chi tiét va hudng dan thi hanh mot s noi
dung ctia Bo luat lao dong thi khi hop dong lao dong chdm dut thi ngudi sir
dung lao dong c6 trach nhiém chi tra trg cép cho nguoi lao dong da lam viéc
thuong xuyén tir da 12 thang trd 1én, mdi nam lam viéc dugc tro cép mot nira
thang tién luong. Murc tién lwong dé tinh trg cép thoi viée 1a tién lwong binh
quan theo hop ddng lao dong cua 06 thang lién ké trude khi nguoi lao dong
thoi viée. Qua xem xét thay rang tong thoi gian lam viéc ciia Ong C duoc 14
thang, muc luong cua Ong C tai thoi diém ngimg viéc 14 5.642.000 dong. Nay
Ong C yéu cau bi don tra tro cip thoi viée 1a 07 thang x 5.642.000d/thang =
39.494.000 dong 1a co can cu, yéu cdu nay cua Ong C ciing dugc phia bi don
dong y. Do vdy, yéu cau nay ciia Ong C duoc chip nhan.

Veé viéc Vién Kiém st cho rang ngoai tranh chap tién lvong con c6 tranh
chap v€ bao hiém xa hoi, bao hi€m y t€, bado hiém that nghi¢p, do d6 dé dam
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bao nghia vu thyc hién viéc dong Bao hiém x3 hoi va muc dong, thoi gian
dong cua nguoi sir dung lao dong thi can dua co quan Bao hiém x3 hoi Thanh
phd B vao tham gia t& tung voi tu cach nguoi o quyén lgi, nghia vu lién quan
theo Piéu 73 Bo luat t6 tung dan su 2015 thi Hoi dong xét xur thdy khong co
cin cu, boi vi day 12 vu 4n c¢6 quan hé lao dong da chdm dut nhung do cac
duong sy tranh chap véi nhau vé thoi gian chim dut hop dong lao dong, bi
don da thuc hién déng cac ché dd bao hiém cho nguoi lao dong tai co quan
Bao hiém x4 hoi Thanh phd B dén hét ngay 31/12/2018. Qua x4c minh, co
quan Bao hiém xi hoi Thanh phd B cho biét ciing dd chét tra s6 cho dng
Nguyén Xuan C dén hét ngay 31/12/2018. Truong hop nay cac duong sy
tranh chap vé thoi gian cham dut hop dong lao dong, do vay khi giai quyét vu
an néu co can ctr chap nhan yéu cau cua nguyén don thi Toa an budc nguoi sur
dung lao dong phai co6 nghia vu dong bao hiém xa hoi, bao hiém y té cho
nguoi lao dong tai co quan Bao hiém xi hoi Thanh phd B theo qui dinh cua
phap luat vé bao hiém.

[3]. Xét dé nghi cua dai dién Vién kiém sat tai phién toa chap nhan mot
phan yéu cau khoi kién cua nguyén don, budc Cong ty LD cd nghia vu tra cho
Ong C tlen lwong ngung viée tir ngay 01/01/2019 cho dén ngay 17/10/2019 va
dong tién bao hiém xi hoi, bao hiém y té, bao hiém that nghip tur ngay
01/01/2019 cho dén ngay 17/10/2019 theo qui dinh cua phap luat vé bao hiém
thi nhu da phan tich & trén nén chi dugc chap nhan mot phan

Dbi v6i yéu cau ctia nguyén don vé trg cap thdi viee 1a 39.494.000 dong
thi Vién kiém sat dé nghi khong chap nhan do hai bén chua thoéa thuan duoc
thoi gian cham dat hop dong lao dong 1a khong cé cin ci, bai vi ché do
hudng tro cép thoi viéc dugc qui dinh trong B luat lao dong nam 2012 va
nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 ctia Chinh phu qui dinh chi
tiét va hudng dan thi hanh mot s6 noi dung cua B9 luat lao dong. Mat khac,
cac duong sy khong co tranh chap gi vé khoan trg cap thoi viéc. Do viy, y
kién nay cta Vién kiém sat khong duoc chap nhan.

[4]. V& an phi: Yéu cau cia nguyén don duoc chap nhan mot phan nén
budc bi don phai chiu an phi dan su so tham theo quy dinh cua phép luat.

Vi cac lé trén,

QUYET PINH:

Can ctr Diéu 32; Dicu 35; khoan 1 Piéu 39; Diéu 147cua B ludt T tung
dan su nam 2015; Ap dung khoan 2 biéu 357 B¢ luat Dan Sy nam 2015; Ap
dung Dicu 15, 48, 201 Luat Lao dong nam 2012; Luat bfl’O hiém xa h(f)i;~Nghi
dinh 05/2015/ND-CP ngay 12/01/2015 quy dinh chi ti€t va huéng dan thi
hanh mot s ndi dung cua Bo luat lao dong nam 2012; Nghi quyet so

326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban thuong vu Qubc hoi vé
an phi, 1€ phi Toa éan.



Tuyén xir:

1. Chap nhan mot phﬁn‘yég cau khoi kién cua ong Nguyér} Xuan C vé
Vi’éC “Tranh chap lao dong vé tién lwong, bao hiém xa hoi, trg cap thoi viéc”
doi véi Cong ty LD.

_ Budc Cong ty LD c0 nghia vy tra cho 0ng Nguyén Xuan C 39.494.000
dong (ba muoi chin triéu bon tram chin muoi bon nghin dong) tién tro cap
thoi viéc.

Budc Cong ty LD c0 nghia vu tra cho 6ng Nguyén Xuéan C tién luong
ngung viée tir ngay 01/01/2019 dén hét thang 3/2019 la 16.926.000 dong
(muoi sau triéu chin tram hai muoi sau nghin dong).

Budc COng ty LD phai c6 nghia vu dong bao hiém xi hoi, bao hiém y té,
bao hiém that nghiép cho Ong C tai co quan Bao hiém xa hoi Thanh phd B s
tién 1a 3.639.090 dong (ba triéu sau trim ba muoi chin nghin khong trim chin
muoi dong).

Ké tir ngdy c¢6 don yéu cau thi hanh &n ctia ngudi duogc thi hanh an cho
dén khi thi hanh &n xong tat ca cac khoan tién, hang thang bén phai thi hanh
an con phai chiu thém khoan tién 14i caa sb tién phai thi hanh an theo 14i suét
quy dinh tai khoan 2 Biéu 357 B¢ luat Dan su nim 2015.

Ké tir ngdy 16/10/2020, Cong ty LD con phai chiu khoan tién 14i cham
dong bao hiém cho ngudi lao dong phat sinh theo quy dinh ctia Bao hiém x4
hoi Viét Nam cho dén khi thi hanh an xong.

2. V& an phi: Ong C khdng phai chiu tién an phi dan sy so thégm. Budc
Cong ty LD phai chiu s6 tién an phi dan sy so thdm la 1.801.772 dong (mot
tri€u tdm tram I¢ mot nghin bay tram bay muoi hai dong).

3. Quyén khang cao: Cac duong su co quyen lam don khang cao trong
thoi han 15 ngay ké tir ngdy tuyén an dé yéu cau Toa an phuc tham giai quyét.

Truong hop ban an, quyet dinh dugc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh 4n dan sy thi ngudi dugce thi hanh 4n dan su, nguoi phai thi
hanh an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty
nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu
6, 7 va 9 Luat Thi hanh an dan su; thoi hi€u thi hanh an dugc thuc hién theo
quy dinh tai Diéu 30 Luat thi hanh an dan su.

Noi nhgn: TM. HQI PONG XET XU SO THAM
- TAND tinh Lam Déng; THAM PHAN - CHU TQA PHIEN TOA
- VKSND TP. B;

- Chi cuc THADS TP. B;
- Cac dl‘rorng su;
- Luu ho so vu an.

Nguyén Thi Hién
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