TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HAI PHONG D(’jc ];.'ip - Tw do - hanh phﬁc

Ban 4an sb: 03/2020/LD-PT
Ngay 09-6-2020
V/v tranh chép Bao hiém X3 hoi,
Bao hiém Y té, Bao hiém Thét
nghiép va tro cap théi viéc khi
chap dut hop ddng lao dong

, _ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Thanh phin Hpi dong xét xir phiic thdm gém cd:

Thdm phan - Chii toa phién toa: Ong Nguyén Vin Duong

Cdc Tham phan: Ba Luong Thi Hai Ha

Ba Pham Thi Thanh Binh

- Thw ky phién toa: Ong Nguyén Vian Han — Thu ky Toa an nhan dan thanh
phd Hai Phong.

- Pai di¢n Vién Kiém sdt nhin din thanh phé Hai Phong: Ba Ngo Kiéu
Déang - Kiém sat vién.

Ngay 09 thang 6 nam 2020, tai try s Toa 4n nhan dan thanh phd Hai Phong
xét xtr phuc thim cong khai vu an thy 1y sé 08/2020/TLPT-LP ngay 20 thang 02
nam 2019 vé tranh chap Bao hiém Xa hoi, Bao hiém Y té, Bao hiém That nghiép
va tro cap thoi viéc khi chap dit hop dong lao dong.

Do Ban an lao dong so tham s6 06/2019/LD-ST ngay 14 thang 11 nim 2019
ctia Toa an nhan dan quéan D, thanh phé Hai Phong bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phiic tham s 09/2020/QD-PT ngay 20
thang 4 nam 2020 va Quyet dinh hoan phién toa s6 16/2020/QD-PT ngay18 thang
5 nam 2020 gifra cac duong su:

- Nguyén don: Anh Bui Hitu D; cu tra tai: Thon H, xa T, huyén K, thanh phé
Hai Phong.

Newoi dai dién theo 1y quyén ciia nguyén don: Ong Pham Van H; cu tra tai: SO
26B/633 L, phuong V, quan LC, thanh pho Hai Phong (Pugc ty quyén theo Hop dong
uy quyen ngay 29 thang 01 nam 2019). C6 mat

- Bi don: COng ty Trach nhiém hiru han PV; dia chi: S6 1166 B, phuong PH,
quan HA, thanh phé Hai Phong.



Newoi dai dién theo 1ty quyén ciia bi don: Ong Poan Anh T; cu trd tai: Thon 01, xa
VQ, huyén VB, thanh phd Hai Phong (Puoc ty quyén theo gidy iy quyén s6 21/GUQ-BV
ngay 14 thang 5 nam 2020). C6 mat

- Nguoi ¢é quyén loi, nghia vu lién quan: Bao hiém Xa hoi thanh phd Hai
Phong; dia chi: S6 02 TK, quan HB, thanh phd Hai Phong.

Ngueoi dai dién theo ity quyén ciia Bdo hiém Xa hdi thanh phé Hai Phong:

1. Ba Dinh Thj Lan H; ving mit

2. Ong Pham Vian M; vang mit

3. Ba Nguyén Thi Quynh T. Vang mit

(Cting duoc iy quyén theo van ban ty quyén sé 949/UQ-BHXH ngay 15 théang 5
nam 2020)

- Nguoi khang cdo: Nguyén don anh Bui Hiru D

NOI DUNG VU AN:

* Theo don khéi kién va trong qud trinh gidi quyét vu dn nguyén don trinh
bay: Ngay 21/12/2009, anh P duoc nhan vao lam viéc tai nha may gidy Lién Dinh
thudc Cong ty Trach nhiém hiru han PV (Sau ddy viét tit 1a Cong ty DV). Ngay
10/3/2018, anh P nghi viéc theo Quyét dinh chdm dut hop dong lao dong sb 31
ngay 10/3/2018 cua Giam dbc Cong ty DV. Trong s6 bao hiém xi hoi ctia anh P
thé hién anh D chi tham gia dong bao hiém xa hoi tir thang 02/2011 dén hét thang
2/2018. Sau khi théi viéc anh D khong dugc nhan tién luong cua thang 3/2018 va
khong dugc nhan ché do gi khac nén anh B khoi kién yéu cau Toa an budc Cong ty
bV:

1. Phai truy dong BHXH, BHYT, BHTN tir thang 12/2009 dén hét thang
01/2011.

2. Pong bo sung s6 tien BHXH, BHYT, BHTN con thiéu tir thang 02/2011
dén hét thang 02/2018.

3. Budc Cong ty PV tra tién lwong 10 ngay 1am viéc cua thang 3/2018 la
3.449.997 dong va 1ai do cham tra luong tir thang 3/2018 dén ngay xét xir so tham.

4. Bdi thudng tién chénh léch do anh B duoc hudng trg cip that nghiép thap
hon quy dinh.

5. Tra tién tro cép tho1 viéc.

6. Yéu cau co quan Bao hiém x3 hoi thanh phd Hai Phong c6 trach nhiém
truy thu s tién do Cong ty TNHH DV tron déng, dong thiéu tién Bao hiém xa hoi,
BHYT, BHTN, BHTN-BNN cho quy BHXH va cép lai sd6 BHXH cho anh D theo
quy dinh cua phép luat.



* Bi don Cong ty DV trinh bay: Cong ty xac nhan anh B c6 lam viéc tai
Cong ty Day Lién Dinh thudc Cong ty BV ngay 21/12/2009 (Trong d6 co thoi gian
hoc nghé 03 thang tir 21/12/2009 dén 20/3/2010), theo quy dinh anh B dwgc tham
gia bao hiém x4 hoi tir ngay 01/4/2010 nhung do so xuit, Cong ty chua lap danh
sach tham gia BHXH cho anh D nén Céng ty dong y dong bo sung BHXH, BHYT,
BHTN cho anh D trong thoi gian tir thang 4/2010 dén thang 01/2011 téng cong 1a
10 thang. Cong ty s& co trach nhiém dong cho ngudi lao dong sb tién trén cho Bao
hiém x4 hoi thanh phd Hai Phong dé dam bao quyén loi cua ngudi lao dong. Bén
canh d6 cong ty ciing yéu cau ngudi lao dong phai dong cho Bao hiém x3 hoi thanh
phé Hai Phong s6 tién twong dwong vai 8,5% tién lwong ngudi lao dong phai ndp
cho 10 thang trén dé Cong ty hoan thién thu tuc xin déng bd sung bao hiém cho
anh b trong thoi gian trén.

Pbi v6i yéu cau tra tién luong 10 ngay cua thang 3/2018 va tién 14i cia viéc
cham tra lvong: Ngay 28/2/2018, anh B da c6 don xin nghi viéc va sau d6 anh b
nghi viéc luén khong di lam cho dén khi Cong ty ra quyét dinh chim dat hop dong
lao dong. Vi vay, anh B khong c6 ngay cong lao dong nao trong thang 3/2018 nén
cong ty khong tra luong thang 3/2018 cho anh P 1a dung. Tuy nhién, dé hd trg
nguoi lao dong khi nghi viéc, Cong ty dong v tra luong cho anh B dén hét ngay
10/3/2018 véi murc lwong theo thoa thudn trong phy luc hop dong lao dong.

Pbi véi mic lwong dong BHXH tir thang 02/2010 dén hét thang 2/2018.
Cong ty BV can ctr vao mirc lwong thoa thuan dugc ghi trén hop dong lao dong ky
giita anh B va Cong ty dé dong BHXH 1a diing nén khong chap nhan theo yéu cau
ctia nguyén don. Nam 2017, theo phu luc hop dong lao dong thi anh P dugc phu
cap tién nang nhoc doc hai 1a 5% nhung Cong ty mdi dong BHXH cho anh P theo
murc lwong ghi trén hop dong vi vay Cong ty dong y dong bo sung BHXH cho anh
b d6i véi 5% phu cap luong theo quy dinh ctia phap luat.

Pbi véi yéu cau Cong ty phai tra tién tro cap thoi viéc cho anh B hodc phai
boi thuong khoan trg cap that nghiép dang ra anh B dugc hudng trong thoi gian 14
thang: Cong ty da dong y dong bo sung thoi gian tham gia bao hiém that nghiép
cho anh P nén khong dong ¥ yéu cau vé viéc tra tién tro cip thdi viéc va boi
thuong tién tro cap that nghiép cta anh P.

* Ngwoi cé quyén loi, nghia vu lién quan Bdo hiém xd héi thanh phé Hai
Phong c6 y kién:

Nguoi lao déng co6 hop dong lao dong tir du 03 thang trd 1én (trude thoi
diém 01/01/2018), c6 di lam, c6 huong luong thudc ddi twong bat budc phai tham
gia BHXH, BHYT, BHTN theo quy dinh. Can ctt vao Hop dong lao dong ky giira
giita anh D va Cong ty TNHH DV thi truong hop anh B thudc dbi tuong phai tham
gia BHXH, BHYT, BHTN theo quy dinh. Muc dong BHXH, BHYT, BHTN duoc
tinh trén mic luong theo hop ddng lao dong, cu thé 1a luong va cac khoan phu cap
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lwong. Néu co can cir xac dinh ngudi sir dung lao dong va ngudi lao dong thudc
truong hop phai dong BHXH, BHYT, BHTN thi dé nghi Toa 4n can ctr vao quy
dinh cua phap luat yéu cdu nguoi st dung lao dong va ngudi lao dong doéng
BHXH, BHYT, BHTN theo ding quy dinh. Sau khi nguoi st dung lao dong va
ngudi lao dong dong BHXH, BHYT, BHTN theo quy dinh thi Bao hiém xi hoi
thanh phd Hai Phong s& cip lai sé bao hiém xd hoi cho anh B theo quy dinh cua
phap luat.

* Tai Ban dn s6 06/2019/LD-ST ngay 14/11/2019 va Quyét dinh sira chira,
b6 sung so 106/2019/0D-SCBSBA ngay 16/12/2019 ciia Tda &n nhan dan qudn D
quyét dinh: Can ¢t vao Diéu 32, Piéu 35, diém a khoan 1 Piéu 39, khoan 1 227,
Piéu 228 cua Bo luat T6 tung dan su; cac diéu 91, 92, 94 Luat BHXH nim 2006;
cac diéu 85,86,87,89 Luat BHXH niam 2016; Piéu 48, Diéu 186 Bo luat Lao dong;
Picu 357, 468 Bo luat Dan sy; Nghi dinh s6 12/1995/ND-CP; Nghi dinh sb
05/2015/ND-CP; Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thuong vu Quéc Hoi.

Tuyén xu:

1. Chap nhan mot phan yéu cau khoi kién cta nguyén don vé viéc yéu cau
Cong ty BV phai truy dong BHXH, BHYT chua dong cho nguoi lao dong tuong
g véi thoi gian chua dong va chi tra tién trg cap that nghiép cho anh Bui Hiru P.

Budc Cong ty BV phai nop bd sung BHXH, BHYT cua anh Bui Hitu D cho
Bao hiém xi hoi thanh phd Hai Phong tir thoi gian thang 4 nam 2110 dén hét thang
01 ndm 2011 va ndp bo sung BHXH, BHYT ctia anh Bui Hiru P con thiéu tir thoi
gian thang 01 nam 2017 dén hét thang 12 nam 2017 (déng bd sung dbi véi 5% tién
phu cép ning nhoc doc hai) nhu sau:

Nam 2010 14 941.600 dong x 20% x 9 thang = 1.694.880 dong.
Nam 2011 1 1.284.000 dong x 20% x 01 thang = 256.800 dong.
Nam 2017 1a 200.625 dong x22% x 12 thang = 529.650 dong.
Anh D phai déng b6 sung BHXH la:

Niam 2010 13 941.600 dong x 8,5% x 9 thang = 720.324 dong.
Niam 2011 13 1.284.000 dong x 8,5% x 01 thang = 109.140 dong.
Niam 2017 1 200.625 dong x10,5% x 12 thang = 252.800 dong.

Cong ty BV va anh B con phai chiu 14i suit do cham déng BHXH véi 1ai
suat theo quy dinh cia phap luat BHXH tuong tng voi thoi gian cham déng.
Khoan tién nay dugc thi hanh ngay mic du c6 thé bi khang céo, khang nghi.



Budc Cong ty TNHH PV phai tra tién luong 9 ngdy lam viéc cia thang
3/2018 1a 1.474.130 dong va 257.972 dong tién 13 cham tra tinh tir thing 4 nim
2018 dén ngay xét xir so tham.

Budc Cong ty BV phai tra tién trg cap thdi viéc cho anh P 1a 1.058.970 dong
va 176.495 ddng tién 13i cham tra tinh tir thang 4 nam 2018 dén ngay xét xur so
tham.

Tong cong Cong ty TNHH DV phai tra cho anh Bui Hiru P 2.967.567 dong.

Ké tir ngdy Ban an c6 hiéu luc phap luat hoic ké tir ngay c6 don yéu cau thi
hanh 4n cta nguoi dugc thi hanh an cho dén khi thi hanh 4n xong tat ca cac khoan
tién, hang thang bén phai thi hanh 4n con phai chiu khoan tién 14i ctia s tién con
phai thi hanh an theo muc Iai suat theo quy dinh tai khoan 2 Diéu 357 cta Bo luat
Dan su nam 2015.

Ngoai ra, ban 4n con quyét dinh v€ an phi, quyén khang cao va quyén va
nghia vu thi hanh an cua cac duong su.

Sau khi xét xir so' tham: Ngay 24/12/2019, nguyén don anh Bui Hitu B khang
c40 toan bd ban an dé nghi huy ban 4n so tham xét xr lai vi ban an vi pham nghiém
trong thil tuc t6 tung, ¢ sai lam trong viéc danh gia, str dung tai liéu, chimg ct, ap
dung phép luat 1am anh huéng dén quyén va loi ich hop phap cta duong su.

Tai phién toa phiic tham, nguyén don van gir nguyén yéu cau khai kién va
ndi dung khang cao, cac duong su khong thoa thuan dugc vdi nhau vé viée giai
quy€t vu an.

Pai dién ctia nguyén don trinh bay: Toa an cip so thim d3 vi pham nghiém
trong thu tuc t6 tung d6 1a nguoi c6 quyén loi, nghia vu lién quan 1a Bao hiém Xa
hoi thanh pho Hai Phong khong tham gia t6 tung va Toa an khong giai quyét hét
cac yéu cau ctia nguyén don. Nguyén don khong duoc tiép can cac tai heu chung
ct. Toa an dua vy an ra xét xur khi khong ¢6 tai liu, chung ctr. Toa an cap so thim
nham 14n trong viéc xac dinh nghia vu ching minh. Tda 4n cdp so tham danh gia
chtng ctr khong khach quan, toan dién va cé sai 1am trong viéc ap dung phap luat
nén da gay thiét hai dén quyén va loi ich hop phap ctia anh P. Pai dién ctia nguyén
don dé nghi Toa an cap phuc tham hay ban 4n so tham dé xét xir lai.

Pai dién cua bi don trinh bay: Cong ty ky két hop dong lao dong v6i anh B
trén tinh than ty nguyén va trudc khi tra tién cong cho ngudi lao déng Cong ty déu
cho nguoi lao dong xem trudc ngay cong va muc lu:ong nguoi lao dong dugc nhan.
trong thoi gian 1am viéc anh D khong co ¥ kién gi vé viée tra tién cong lao dong
Péi vé6i viée ting luong cua ngudi lao dong thi Cong ty phai xem xét nhiéu yéu t6
chtr khong phai tang hang nim nhu dai dién nguyén don trinh bay. Cong ty déng
BHXH cho anh P trén muc luong cac bén théa thuan dugc ghi nhan trong hop
ddng va cac phu luc hop dong phu hop véi dinh mirc lwong tdi thiéu ving theo quy
dinh cua phap luat. Cong ty dong ¥ v6i quyét dinh ctia Toa an cap so tham.
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Pai dién Vién Kiém sat nhan dan tham gia phién toa phat biéu y kién: Tt khi
thu 1y dén trude thoi diém tuyén an, Tham phan, Hoi dong xét xir, Thu ky va
nhitng ngudi tham gia td tung dd chip hanh dung quy dinh ctia Bo luat TS tung
Dan su. V& quan diém giai quyét vu an: Toa 4n cap so tham sir dung tai liéu 1a cac
ban photo dé danh gia su viéc 1a khong dung véi quy dinh. Tuy nhién, tai cap phiic
tham da khic phuc duoc vi pham trén va ndi dung cua tai liéu khong co gi khac.
Pai dién ctia nguyén don cho rang Toa an cap so tham khong dua Bao hiém X hoi
tham gia t6 tung véi tu cach 1a ngudi c6 quyén loi, nghia vu lién quan 1a khong
dung vi Toa an cip so thAm va Toa 4n cap phic thim déu xac dinh BHXH thanh
phd Hai Phong 13 nguoi c6 quyén loi, nghia vu lién quan trong vu an va BHXH
thanh phd Hai Phong di c6 van ban trinh bay, van ban oy quyén giri cho Toa an.
Toa an cap so tham dong ¥ voi yéu cdu cia nguyén don budc bi don phai tra sb
tién cong lam viéc ctia 09 ngay (Tir ngay 01/3/2018 dén ngay 10/3/2018) 13 ¢6 cin
ctr vi cic bén duong sy khong cung cip duoc bang chdm cong cac ngdy lam viée
va bi don dong ¥ tra sb tién cong cho 09 ngay lam viéc.Toa an cap so thim chap
xéc dinh thoi gian truy dong BHXH 10 thang (Tir thang 4/210 dén thang 01/2011)
1a dng vi thoi gian anh D ky hop dong lao dong 1a tir ngay 21/3/2010 va ngudi sir
dung lao dong chi dong BHXH cho anh D tir thang 02/2011. Tda an cip so tham
budc anh P va Cong ty phai truy dong sd tién BHXH con thiéu 1a chua ¢6 co so vi
khong co tai liéu, ching ctr thé hién viéc Cong ty di trich hay khong trich tién
cong cua anh D dé dong BHXH, BHYT va BHTN, viéc khong cung cap dugc tai
liéu chimg ctr d@é chimg minh 12 16i ctia Cong ty. Do vy, dé nghi Toa an cap phic
tham stra ban 4n so thim theo huéng tuyén budc Cong ty phai truy dong BHXH,
BHYT va BHTN cho ca phan nguoi lao dong. Cong ty dong BHXH cho anh P trén
co s& ciia Hop dong va phy luc hop dong dung véi quy dinh tai khoan 2 Diéu 45
Nghi dinh s6 152/2006/ND-CP ngay 22/12/2006; khoan 2 Piéu 89 Luat BHXH;
khoan 1, 2 Piéu 17 Nghi dinh s6 115/2015/ND-CP ngay 11/11/2015. Nam 2017,
TOa an cdp so thdm tuyén ngudi lao dong va nguoi st dung lao dong phai truy
dong sb tién con thiéu ctia 5% phu cdp 1a ding quy dinh. Toa an cdp so tham xac
dinh sb tién tro cip théi viée va khong chdp nhan yéu ciu bdi thudng sb tién trg
cap that nghiép trong khoang thoi gian dong bd sung thoi gian tham gia BHTN 1
c6 co s6. Dé nghi Hoi dong xét xir chip nhan mot phan khang céo cua nguyén don
stra an so tham theo hudng budc bi don phai dong so tien BHXH, BHYT va BHTN
con thiéu caa 10 thang va 5% phu cap cap nim 2017.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u c6 trong ho so vu an dugc tham tra tai phién
toa, can ctr két qua tranh luan tai phién toa va y kién cua dai dién Vién Kiém sat
nhan dan, Ho1 dong xét xur nhan dinh:

- Vé to tung:

[1]. Pai dién cua nguyén don 6ng Hoa cho rang tai cip so thim khong duoc
tiép can tai liéu, chung ctr c6 trong hd so vu an. Hoi déng xét théiy: Tai Bién ban
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phién hop tiép cén chimg cr va hoa giai ngay 10/9/2019 (BL101) thé hién éng H
da sao chup cac tai liéu do bi don va nguoi lién quan giao ndp cho Toa an. Do vay,
nodi dung khang cao nay ctia nguyén don 1a khong cé can cu.

[2]. Pai dién cuia nguyén don 6ng H cho rang tai liéu Toa an cip so tham st
dung khong duogc coi 1a chimg cr vi 1a ban photo. Xét thdy: Toa cdp so thim sir
dung tai liéu 1a hop ddng hoc nghé, hop dong lao dong va cac phu luc hop dong
photo dé 1am cidn ¢t xac dinh tinh khach quan cua vu an, xac dinh dénh gia yéu cau
cta duong sy 1a khong dung v6i quy dinh tai Piéu 93 va Piéu 95 BLTTDS. Tuy
nhién, tai cap phuc thim bi don Cong ty BV di giao ndp cho Toa 4n ban chinh cac
tai liéu nay nén viéc vi pham nay cua Toa an cép so thAm da duoc khéc phuc va tai
phién toa phuc tham Hoi dong xét xtr di cong b cac tai lidu.

[3]. Xét su vang mat cta cac duong su: Tai phién toa, dai dién ctia Bao hiém
Xa hoi thanh phé Hai Phong Véng mat mac du da dugc Toa an triéu tap hop I¢. Can
ctr khoan 3 Diéu 296 BLTTDS, Toa an van tién hanh xét xir vu an.

- Vé noi dung:

[4]. Xét yéu cau truy dong BHXH, BHYT, BHTN tir thang 12/2009 dén hét
thang 01/2011 ciia nguyén don: Theo nguyén don trinh bay anh B vao hoc nghé tir
thang 11/2009 dén thang 12/2009 anh P 1am viéc chinh thtrc nhung theo tai liéu co
trong ho thé hién anh P vao lam viéc tai Cong ty PV tir ngay 21/12/2009 theo Hop
dong hoc nghé s6 0912065 tai Cong ty PV — Nha may gidy Lién Dinh, thoi gian
hoc nghé 03 thang (T ngay 21/12/2009 dén ngay 20/3/2010).

Ngay 21/3/2010, anh B ky Hop dong lao dong s6 0912065 véi Cong ty BV,
thoi han 03 nam (T ngay 21/3/2010 dén ngay 21/3/2013). Theo s6 Bao hiém xa
hoi s6 3111041974 cua anh D thé hién anh B dong BHXH tir thang 02/2011 dén
thang 02/2018 (07 nam 01 thang).

Theo diém a khoan 1 Piéu 2 Luat BHXH nam 2006 quy dinh: “ 1. Ngwoi lao
dong tham gia bdo hiém xd héi bat budc la cong dan Viét Nam, bao gom: a) Ngueoi
lam viéc theo hop dong lao dong khéng xdc dinh thoi han, hop dong lao déng c6
thoi han tir du ba thang tro lén;”

Theokhoan 2 Diéu 2 Luat BHXH nam 2006 quy dinh: “Nguwoi sit dung lao
dong tham gia bao hiém xa hoi bat buoc bao gom ...doanh nghiép, ...”

Theokhoan 3 Piéu 2 Luat BHXH nam 2006 quy dinh: “Nguoi lao déng
tham gia bdo hiém that nghiép la céng dan Viét Nam lam viéc theo hop dong lao
déng hodc hop dong lam viéc ma cdc hop dong nay khéng xdc dinh thoi han hodc
xdc dinh thoi han tir dii muoi hai thdng dén ba muwoi sdu thang véi ngwoi sir dung
lao dong ...".



Theo khoan 4 Diéu 2 quy dinh: “Nguwoi sir dung lao déng tham gia bdo hiém
thdt nghiép la nguoi sw dung lao dong quy dinh tai khoan 2 Diéu nay co sw dung tur
muoi lao dong tro lén.”

Can ctr theo C&c quy dinh trén thi anh D va Cong ty BV phai dong BHXH,
BHYT va BHTN tir ngay anh B ky Hop dong lao dong voi Cong ty BV (Ngay
21/3/2010). Nén viéc nguyen don yéu cau truy dong BHXH, BHYT va BHTN tir
thang 12/2009 (Bao gom 03 thang hoc nghé) 1a khong ¢6 cin ct. Toa an cap so
tham chdp nhan mot phan yéu cau cua nguyen don budc Cong ty BV truy dong
BHXH, BHYT va BHTN tur thang 4/2010 dén hét thang 01/2011 (10 thang) 1a
ding quy dinh.

Tuy nhién, theo diém a khoan 1 Diéu 18 Luit BHXH niam 2006 va diém 1.1
khoan 1 phan III ciia Quy dinh kém theo Quyét dinh sé 902/QD-BHXH, ngay
26/6/2007 cua Tong Giam déc BHXH thi Cong ty PV déng BHXH, BHYT va
BHTN cho ngudi lao dong qua viéc trich tir tién luong, tién cong ciia nguoi lao
dong. Nhung trong qué trinh giai quyét vu an, dai dién cta nguyén don va bi don
khong cung cap dugc tai lidu, ching cir thé hién vé viéc Cong ty PV cd trich hay
khong trich tién luong ctia nguoi lao dong trong thoi gian 10 thang néu trén dé
dong BHXH, BHYT va BHTN. Hoi dong xét thdy viéc Cong PV khong dong
BHXH, BHYT va BHTN trong thoi gian 10 thang cho anh B 1a 16i ctia Cong ty
bV va viéc khong dong BHXH, BHYT va BHTN cua Cong ty BV da lam anh
huong dén quyén va loi ich hop phéap cua anh B. Do viy, dé bao dam quyén loi
cho ngudi lao dong Toa an cap phuc tham stra 4n so tham theo hudng budc Cong
ty DV phai ¢o trach nhiém dong toan bo sé tien BHXH, BHYT va BHTN cho anh
D trong 10 thang chua dong.

Theo khoan 2 Diéu 94 Luat BHXH nim 2006 va khoan 2 tai muc II phan 2
ctia Quy dinh kém theo Quyét dinh s6 902 nim 2007 (diém 2.1 khoan 2 Diéu 6 cua
Quyét dinh s6 1111/QD-BHXH ngay 25/10/2011 cta Tong giam doc BHXH) quy
dinh tién luong, tién cong thang dong bao hiém xa hoi 1a mic tién luong, tién cong
ghi trong hop dong lao dong nhung khéng dugc thip hon muc luong tdi thiéu
chung tai thoi diém déng. Theo Hop dong lao dong thi mirc tién lwong nam 2010
cua anh D 1a 941.600d/thang, cia thang 01 nam 2011 1a 1.284.000d theo Phu luc
Hop dong s6 0912065/PLHD-LD ngay 01/01/2011. Muc luong téi thiéu chung
thoi diém dong BHXH, BHYT va BHTN tai khu vuc III nam 2010 1a 810.000
dong/thang theo Nghi dinh s6 97/2009/ND-CP ngay 30/10/2009 ciia Chinh phu va
nim 2011 1a 1.050.000 ddng/thang theo Nghi dinh s 108/2010/NB-CP ngay
29/10/2010 ctia Chinh phii. Toa an cap so thim 1y muc tién luong ghi trén Hop
d6ng lao dong va Phu luc hop ddng 1a dung va phu hop véi quy dinh ctia phap luat.

Can cu’ diém 1.1 khoan 1 Diéu 5, Piéu 12, diém 2.1 khoan 2 Diéu 15 cia
Quyet dinh s6 1111/QD-BHXH ngay 25/10/2011 cua Tong giam déc BHXH, Toa
an cap so tham xac dinh mirc dong BHXH, BHYT va BHTN ciia ngudi lao dong 1a
8,5% va nguoi st dung lao dong dong 20% tién luong ghi trén hop dong va phu
luc hop ddng la dung.
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Nhu véy, Cong ty DBV phai truy dong s6 tién BHXH, BHYT va BHTN cua
10 thang con thiéu nhu sau:
- S tién phai dong ctia 09 thang (Tur thang 4 dén thang 12 nim 2010) la
941.600d x 28,5% x 9 thang = 2.415.2044.
- S6 tién phai dong thang 01 nam 2011 1a 1.284.000d x 28,5% x 01 thang =
365.940d.
Tong cong s6 tién Cong ty PV phai truy déng 10 thang con thiéu cua anh D
122.415.204d + 365.940d4 = 2.781.144d
[5]. Xét yéu cau dong bo sung sb tién BHXH, BHYT, BHTN con thiéu tur
thang 02/2011 dén hét thang 02/2018 ctia nguyén don:

[5.1]. Xét tir thang 02/2011 dén ngay 01/12/2015: Theo diém 2.1, 2.4 khoan
2 Piéu 6 cua Quy dinh kém theo Quyét dinh sé 1111/QD-BHXH ngay 25/10/2011
cia Tong Giam déc BHXH Viét Nam quy dinh tién luong, tién cong thang dong
BHXH bat budc 12 mirc tién luong, tién cong ghi trén hop dong lao dong khong
thap hon murc luong tdi thiéu chung hodc mirc lwong ti thiéu ving tai thoi diém
dong. Nguoi lao dong di qua hoc nghé (ké ca lao dong do doanh nghiép day nghé)
thi tién luong, tién cong dong BHXH bt budc phai cao hon it nhat 7% so voi muc
luong tdi thiéu vung, néu lam cong viéc nang nhoc doc hai thi cong thém 5%.

Tién luong thang déng BHXH ctia anh D nhu sau:

Thot gian dong Mirc luong toi thiéu ving Tién luong Mirc dong
Thang 02 — 9/2011 1.050.000d (Vung I11) 1.284.000d¢ | 1.284.000d
Thang 10-12/2011 1.780.000d (Vung I1) 2.140.000d | 2.140.000d
Thang 01 -12/2012 1.780.000d (Vung I1) 2.140.000d | 2.140.000d
Thang 01 -12/2013 2.100.0004 (Vung I1) 2.514.500d | 2.514.500d
Thang 01 -12/2014 2.400.0004d (Vung I1) 2.889.000d | 2.889.000d
Thang 01 -12/2015 2.750.000d (Vung I1) 3.317.000¢ | 3.317.000d

Anh P di qua hoc nghé nén tién luong, tién cong dong BHXH cuia anh B
phai cao hon it nhit 7% so v6i mirc lwong téi thiéu ving. Can cr trén sd tién dong
BHXH cua anh D xét thiy Cong ty DV da dong dung murc quy dinh ctia phap luat.

[5.2]. Xét tir ngay 01/12/2015 dén thang 02/2018: Theo diém 2.1, 2.2 khoan
2 Piéu 6 ciia Quy dinh kém theo Quyét dinh sé 959/QD-BHXH ngay 09/9/2015 va
diém 2.1, 2.2 va 2.6 khoan 2 Piéu 6 cia Quy trinh kém theo Quyét dinh sb
595/QD-BHXH ngay 14/4/2017 ctia Tong Giam dc BHXH Viét Nam va khoan 2
Piéu 89 Luat BHXH niam 2014 quy dinh tién luong thang déng BHXH bat budc 1a
muc luong, phu cap luong va cic khoan bo sung khac thoa thuan ghi trong hop
dong lao dong.



, - T 01/01/2016, tién lwong thang déng BHXH 1a muc luong va phu
cap luong theo quy dinh cua phap luat lao dong.

- Tu ngay 01/01/2018 tro di, tién luong thang dong BHXH 13 muc
lvong, phu cap luong va cac khoan bd sung khac theo quy dinh cua phép luat lao
dong.

Mirc tién luong thang dong BHXH bat budc khong thip hon mirc lwong t6i
thiéu ving tai thoi diém dong. Ngudi lao dong di qua hoc nghé (ké ca lao dong do
doanh nghiép day nghé) thi tién luong dong BHXH bat budc phai cao hon it nhat
7% so véi muc luong tdi thiéu vung, néu lam cong viéc nang nhoc, doc hai, nguy
hiém hoic dic biét nang nhoc, doc hai, nguy hiém thi cong thém 5%.

Tién luong thang déng BHXH ctia anh D nhu sau:

Thot gian dong Mirc luong toi thiéu ving Tién luong | Mtrc dong
Thang 01-12/2016 | 3.100.0004d (Vung I1) 3.745.0004 | 3.745.000d
Thang 01-12/2017 | 3.320.0004d (Vung I1) 4.012.5004 | 4.012.500d
Thang 01-02/2018 | 3.530.0004d (Vung I1) 4.258.0004 | 4.258.000d

Theo Phy luc hop dong s6 2332/2016/PLHD ngay 01/01/2016 the hién: Mirc
luong chinh cua anh D 1a 3.745.000d va khong c6 phu cap luong. Do vay, Cong ty
bV dong BHXH cho anh D nam 2016 theo murc 3.745.000d 1a dung quy dinh.

Theo Phuy luc hop dong s6 0912065 ngay 02/01/2017 thé hién: Muc luong
chinh ctia anh b 1a 4.012.500d va c6 5% phu cép nang nhoc, doc hai. Nhung theo
s6 BHXH cua anh P muc lwong dong BHXH chi c6 4.012.500 d. Nhu vay, Cong
ty BV va anh B déu chua déng BHXH, BHYT, BHTN dbi v6i khoan phu cip 5%
ctia nam 2017. Tuy nhién, xét thay viéc nay 1a 18i ctia Cong ty BV nén Cong ty BV
phai c6 trach nhiém déng cho ca phan ctia anh . Cong ty BV déng bd sung so tién
con thiéu cta khoan phy cip 5% cua 12 thang nim 2017 13 5% x 4.012.500d x 12
thang = 2.407.500d. S6 tién Cong ty PV phai dong bo sung BHXH, BHYT, BHTN
1a 2.407.500d x 32,5% = 782.4374.

Theo Phuy luc hop dong s6 0912065 ngay 02/01/2018 thé hién: Mirc luong
chinh cta anh D 1a 4.258.000d, khong c6 phu cip luong va cic khoan bd sung
khac. Do vay, Cong ty BV dong BHXH cho anh P thang 01, 02/2018 theo mtrc
4.258.0004 1a dung quy dinh.

Pai dién ctia nguyén don cho ring anh anh B duoc huéng mirc luong cao
hon so v&i ghi nhan trong hgp dong nhung khong co6 tai liéu, chung cir dé chung
minh nén khong c6 can cr chap nhan.

[6]. Xét yéu cau tra lwong 10 ngay lam viéc cua thang 3/2018 14 3.449.997
dong va lai do cham tra luong tur thang 3/2018 dén ngay xét xur Ny tham: Toa an
cdp so tham can ct muic tién luong tai Phu luc hop dong s6 0912065 ngay
02/01/2018 dé chip nhan mdt phan yéu cau ctia nguyén don budc bi don phai tra sb
tién luong 1.474.130d ciia 09 ngay lam viéc va tra s tién 1ai do cham thanh toan
257.9724d la c6 can ct. Bai I€; ngay 10/3/2018, anh D da nghi viéc tai Cong ty BV
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nén chi c6 09 ngay lam viéc va muc luong theo Hop ddng tai thoi diém nay cua
anh D 14 4.258.000d, 13i suit cham tra 1 10%/nam cua so tién chua tra duoc tinh tir
thang 4/2018 dén ngay xét xtr so tham theo khoan 2 Diéu 357 Bo luat Dan sy. Mit
khac, nguyén don cting khong co tai liéu dé chimg minh cho viéc Cong ty PV phai
tra s tién theo nhu yéu cau.

[7]. Xét yéu cau bdi thuong tién chénh 1éch do anh B duoc hudng trg cp
that nghiép thap hon quy dinh: Theo quy dinh tai Piéu 50 Luat Viéc lam quy dinh:
“ Muc huong tro cap that nghiép hang thang bang 60% mitc binh qudn tién lirong
thang déng bdo hiém that nghi¢p cua 06 thang lién ké truoc khi that nghiép ... 2.
Thoi gian huwong tro cdp that nghi¢p dugc tinh theo s6 thang doéng bdo hzem that
nghiép, cir dong dit 12 thang dén i 36 thang thi dwoc hudng 03 thang tro cdp thdt
nghiép, sau do, civ déng dii thém 12 thdng thi dwoc huéng thém 01 thing tro cdp
that nghiép nhuwng toi da khong quda 12 thing...”.

Nhu vy, theo quy dinh anh B phai dugc hudng muc trg cap that nghiép trén
s6 thoi gian dong BHTN 14 07 ndm 11 thang (P4 dong 07 nam 01 thang + 10 thang
truy dong) va trén sb tién phu cap 5% cta nam 2017 ma phia Cong ty DV trén
dong.

Theo Quyét dinh s6 5984/QD-SLDTBXH ngay 07/5/2018 vé viéc hudng tro
cap that nghiép cua S6 LDTBXH thanh ph6 Hai Phong d6i v6i anh D thi mic trg
cap that nghiép hang thang 1a 2.456.720d, s6 thang hudng tro cap that nghiép 1a 07
thang, s6 thang dong BHTN chua duoc giai quyét hudng tro cap that nghiép duogc
bao luu la 01 thang.

Can ctr diém ¢ khoan 2 Diéu 9 Thong tu s6 28/2015/TT-BLDTBXH ngay
31/7/2015 cua B Lao dong-Thuong binh va X& hoi quy dinh vé bao luu thoi gian
dong bao hiém that nghiép khi nguoi lao dong c6 nhiing thang 1é chua giai quyét
huong trg cap that nghiép. Nhu vay, theo quy dinh anh B dugc bao luu 11 thang
dong BHTN.

[7.1]. Pbi véi sb tién chénh 1éch dugce hudng trg cap that nghiép trén s tién
phu cap 5% cua nam 2017: Hoi dong xét thay theo Quyét dinh s6 5984 thi mirc
huong trg cip that nghiép hang thang cta anh B 12 60% x (4.012.500d x 4 thang
cubi nam 2017 + 4.258.600d x 2 thang nam 2018) : 6 = 2.456.720d. Nhung & ra
anh D phai dugc huéng mirc trg cap that nghiép hang thang 14 60% x ((4.012.500d
+ 200.625d (s0 tién ting 1én cua 5% phu céap)) x 4 thang cudi nim 2017 +
(4.258.600d x 2 thang nam 2018)) : 6 = 2.536.970d. Nhu vay, s tién huong tro
cap that nghiép hang thang chénh l1éch 1a 2.536.9704d - 2.456.720d = 80.250d. Anh
P dugc huéng 07 thang trg cap that nghiép nén s6 tién anh B duogc huong 1a 07
thang x 80.250d = 561.750d. Nhung dén nay anh di qua thoi han 03 thang ké tur
ngay cham dut hop dong lao dong nén anh B khong thé 1am thu tuc hudng tro cip
that nghiép bo sung theo quy dinh tai khoan 1 Diéu 46 Luat Viéc lam va viéc dong
thiéu BHTN nay 1a do 15i ciia Cong ty PV. Do viy, dé bao dam quyén loi cho
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ngudi lao dong, Hoi déng chap nhin yéu cau budc Cong ty DV phai bdi thudng sd
tién 561.750d cho anh 18 ra duoc huong theo quy dinh.

[8]. Xét yéu cau tra tién trg cip thoi viéc:

Cin ctr khoan 1, 3 Piéu 14 ciia ND sd 05/2015/ND-CP ngay 12/01/2015 va
Diéu 48 cua B luat Lao dong thi ngudi str dung lao dong c6 trach nhiém chi tra
trg cap thoi viée cho ngudi lao dong di lam viée thuong xuyén tir du 12 thang trd
1én, mo6i nam lam viéc dugc tro cép mot nira thang tién lvong. Thoi gian lam viéc
dé tinh tro cip théi viéc 1a tong thoi gian ngudi lao dong da lam viée thyuc té cho
ngudi stir dung lao dong trir di thoi gian nguoi lao dong dd tham gia bao hiém that
nghiép. Tién luong dé tinh tro cip thdi viéc 13 tién lwong binh quan theo hop dong
lao dong ctia 06 thang lién ké trudc khi ngudi lao dong thoi viéc.

Nhu vay, anh D c6 thoi gian lam vige tai Cong ty DV tu ngay 21/12/2009
dén ngay 09/3/2018 (08 nim 02 thang 19 ngay). Cong ty BV da dong ¥ nop bd
sung BHTN cho anh B caa 10 thang (Thang 4/2010 dén thang 01/2011) nén s thoi
gian dé tinh tro cap thoi viéc chi con 1a 03 thang duoc 1am tron 13 % nam theo diém
¢ khoan 3 Piéu 14 ctia Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 ctia Chinh
phu. S tién Cong ty DV phai chi tra trg cap thoi viéc cho anh D 1a;

Tién luong binh quan cia 06 thang lién ké trudc khi anh B thoi viéc 1a
(4.213.125d x4 + 4.258.000d x2):6 = 4.228.083d. Theo quy dinh anh B duoc Cong
ty BV chi tra % cua 4.228.083d = 1.057.020d. Cong ty DV phai chiu lii suat
10%/nam cua so tién cham tra tinh tir thang 4/2018 dén ngay xét xtr so tham (01
nam 07 thang 14 ngay) 1a 170.571d.

[9]. An phi phiic thim: Do Toa 4n cap phic thim chip nhan mot phan khang
cao cua nguyén don stra ban an so tham nén nguoi khang cdo khong phai chiu an
phi phuic tham theo quy dinh tai khoan 2 Diéu 148 B4 luat To tung Dan su.

Vi cac 1€ trén,
QUYET PINH:

Cin cr vao khoan 2 Biéu 308 Bo luat TH tung Dan sur;

Ap dung Piéu 32, Piéu 35, diém a khoan 1 Piéu 39, khoan 1 Piéu 227, Piéu
228 ctia Bo luat T tung dan su; cac Piéu 2, 91, 92, 94 Luat BHXH niam 2006; cac
diéu 85,86,87,89 Luat BHXH; Quyét dinh s6 902/QD-BHXH ngay 26/6/2007 cua
Téng Giam dc BHXH; Nghi dinh s6 97/2009/ND-CP ngay 30/10/2009 ctia Chinh
phu; Quyét dinh s6 1111/QD-BHXH ngay 25/10/2011 cta Tong Giam dbc BHXH
Viét Nam; Quyét dinh sé 959/QD-BHXH ngay 09/9/2015 va Quyét dinh s
595/QD-BHXH ngay 14/4/2017 ctua Tong Giam déc BHXH Viét Nam; Diéu 50
Luat Viéc lam; Thong tu sb 28/2015/TT-BLDTBXH ngay 31/7/2015 cua Bo Lao
d6ng-Thuong binh va X3 hoi; Diéu 48, Diéu 186 Bo luit Lao dong; Diéu 357, 468
B§ luat Dan su; Nghi dinh s6 05/2015/ND-CP ngay 12/01/2015 ctia Chinh phu;
Nghi quyét so 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thudng vy
Quoc Hoi,
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Tuyén xir: Stra Ban 4n lao dong so tham s 06/2019/LD-ST ngay 14 thang 11
nam 2019 ctia Toa &n nhan dan quan D, thanh phd Hai Phong.

1. Chap nhan mot phan yéu cau khaéi ki¢n ciia nguyén don.

Budc Cong ty Trach nhiém hitu han DV phai truy dong bd sung BHXH,
BHYT va BHTN cua anh Bui Hitu B cho Bao hiém xa hoi thanh phd Hai Phong
thoi gian tir thang 4 nam 2010 dén hét thang 01 nam 2011 1a 2.781.144d (Hai triéu,
bay tram tam muoi mot nghin, mét tram bén mwoi bon dong) va 782.437d (Bay
trdam tam mueoi hai nghin, bé tram ba bdy dong) 1a phan con thiéu ctia 5% phu cap
nang nhoc, doc hai tir thang 01 nam 2017 dén hét thang 12 nam 2017.

Cong ty Trach nhiém hiru han PV con phai chiu 13 sudt do chdm dong
BHXH, BHYT va BHTN vdi lai suat theo quy dinh cua phap ludt BHXH tuong
mg voi thoi gian cham déng. Khoan tién nay duoc thi hanh ngay mic du co thé bi
khang céao, khang nghi.

Cong ty Trach nhiém hiru han PV phai tra tién lwong 09 ngay lam viéc va lai
do cham tra trong thang 3/2018 cho anh Bui Hitu D 1a 1.732.102d (Mot triéu, bay
trdm ba mwoi hai nghin, mét tram 1é hai dong).

Cong ty Trach nhiém hiru han PV phai tra tién tro cap théi viée va lai do
cham tra cho anh Bui Hiru D 1a 1.227.591d (M4t triéu, hai tram hai mwoi bdy
nghin, ldm tram chin mot dong).

Cong ty Trach nhiém hiru han PV phai bdi thuong sb tién trg cp that
nghiép cho anh Bui Hitu D 1a 561.750d (Nam tram sdu mwoi mot nghin, bay tram
lam muoi dong).

Téng cong Cong ty Trach nhiém hitu han DV phai tra cho anh Bui Hitu P s6
tién 3.521.443a (Ba triéu, ldm tram hai mwoi mét nghin, bon tram bon ba dong).

Déi v6i khoan tién Cong ty Trach nhiém hiru han PV phai tra cho anh Bui
Hiru D thi ké tir ngay Ban an c6 hiéu luc phép lut hodc ké tir ngay c6 don yéu cau
thi hanh 4n cta nguoi dugc thi hanh an cho dén khi thi hanh 4n xong tt ca céc
khoan tién, hang thang bén phai thi hanh 4n con phai chju khoan tién 13i cta sd tién
con phai thi hanh 4n theo murc 13i suat quy dinh tai Diéu 357, Piéu 468 cua Bo luat
Dan su.

2. V& an phi: Cong ty TNHH BV phai chiu 300.000d (Ba trdm nghin dong)
an phi lao dong so tham.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Truong hop Ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an
dan su thi ngudi duge thi hanh 4n, ngudi phai thi hanh an dan sy c6 quyén thoa
thuan thi hanh 4n, quyén yéu ciu thi hanh 4n, ty nguyén thi hanh an hogc bi cudng
ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va Diéu 9 cia Luat Thi hanh an dan
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su; thoi hi¢u thi hanh an dugc thuc hi¢n theo quy dinh tai Diéu 30 Luat Thi hanh
an dan su./.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND TP Hai Phong; THAM PHAN - CHU TQA PHIEN TOA
- TAND quan D;

- Chi cuc THADS quén D;

- Céc dwong su(de thi hanh);
- Luu: H6 so vu an, HCTP, TKT.

Nguyén Vin Dwong
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