TOA AN NHAN DAN CONG HOA XA HQOI CHU NGHIA VIET NAM
THANH PHO HA NOI Poc lap - Tu do - Hanh phiic
Ban 4an s6: 521/2023/DS-PT
Ngay: 26/10/2023
V/v: Tranh chap hop ddng hop
tac dau tu.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HA NOI
- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Nguyén Thu Hong;
Cdc Tham phdn: Ong Truong Chi Anh;
Ba Nguyén Thi Thay.

- Thu ky phién toa: Ong Lé Minh Purc - Thu ky Toa an nhan dan thanh phd
Ha Noi.

- DPgi dién Vign Kiém sat nhan dan thanh phé Ha Ngi: Ong Nguyén Manh
Thang - Kiém sat vién.

Ngay 26/10/2023, tai tru s& Toa an nhan dan thanh phd Ha Noi xét xtr phuc
tham cong khai vy 4n dan su thu 1y s6 276/2023/TLPT-DS ngay 31 thang 08 nim
2023 vé tranh chap hop dong hop tac dau tu.

Do ban 4n so tham sb 24/2023/DS - ST ngay 21 thang 06 nim 2023 cta Toa
an nhan dan quan Hoang Mai, thanh phé Ha Noi bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xtr phac tham so 416/2023/QDXX-PT ngay
08/9/2023; Quyét dinh hoan phién toa phuc thAm s6 444/2023/QDHPT-PT ngay
22/9/2023; Thong bio vé viéc mo lai phién toa sé 618/2023/TB-DS ngay
11/10/2023:

1/ Nguyén don: Ong PQT, sinh nim 1960; trt tai: S6 16 phé TND, phudng
PC, quan Hoang Mai, thanh ph6é Ha Noi; Nguoi dai dién theo iy quyén cho 6ng T:
Ong NTS, sinh nam 1981 (theo gidy ty quyén sb 409, quyén sd 01 ngay 02/3/2023).

2/ Bi don: Ong DPTH, sinh nam 1969; tru tai: Can 03 tﬁng 34, nha P03 KDT
V, s6 25 ngd duong L, phuong M, quan Hoang Mai, thanh phé Ha Noi. Nguoi dai
dién theo Uiy quyén cho 6ng H: Ba HPL ndm 1997, 6ng Ngo Quang C, sinh nim
1983; Cung trt tai: Toanha T 1, s6 58A, T, phudng T, Cau Gidy, thanh phd Ha Noi
(theo gidy ty quyén s0 13129; quyén s6 04 ngay 06/12/2022).

3/ Nguoi co quyén loi, nghia vu lién quan: Vin phong céng chimgCBH; tru
s0: SO 6A, phd V, phuong T, quan Cau Gidy, thanh phd Ha Noi; Truéng van phong:
Ba CBH.



NOI DUNG VU AN:

Theo 4n so tham vu an ¢6 ndi dung nhw sau:

Trong qud trinh gidi quyét vu dn, nguyén don - Ong PQT vd nguoi dai dién theo
uy quyén trinh bay:

Do ¢6 nhu cau thanh 1p Van phong cong chimg nhungdng T khong tu 18p dy
an dé thanh lap Vién phong cong chu’ng duge.ong T ¢ quen biét Ong PTH tir nim
2015, khi d6 6ng H c6 nhu cu va néi v6idng T xin chung mot nwra chi phi 13p Vén
phong cong chimg. Viéc thanh 1ap Vian phong céng chimg can thué 02 cong chimg
vién hop danh, 06 dén 07 nguoi thu ky, 01 can bo van phong, 01 ke todn, 01 cén bd
Itru trix, chi phi thué vin phong, mua sam céac thiét bi vin phong gdm 02 may pho to,
may tinh, cac ban ghé, ti dung tai liéu, 01 6 t6 Huyndai 110 démg tén van phong.

Ong T va ong H thué 6 ong BHP - cong ching vién dung tén van phong. Luc dau,
thanh 1ap vao nim 2016 iy tén Vian phong cong chimg BP do 6ng BHP lam trudng
vin phong. Toan b chi phi dodng T va ong H bd ra mdi ngudi mdt nira con cac cong
ching vién va nhan vién van phong khong c6 bo chi phi gi ma ho dugc hudéng lvong
hang thang theo thda thuan vdidng T va 6ng H, khong phu thudce vao thu nhép cia
van phong.

Qua trinh hoat dong do hai bén déu khong thong nhét vé cach thirc hoat dong,
phan chia lgi nhuan nén ngay 03/5/20176ng T va 6ng H colap Vi bang tai Van phong
thtra phat lai quan Nam Tu Liém trong d6 xac dinh tong sd von hai 6ng bo ra dé
thanh lap Van phong cong chung 1a 8.0000.000.000d; mo61 ngudi bd ra mdt nira nén
so hitu 50%. Dong thoi trong Vi bang ciing thong nhét dé 6ng BHP rut khoi danh
sach cong chimg vién theo gidy dang ky hoat dong cua van phong

Ngay 20/4/2017, Vian phong cong chimg da dugc cip gidy dang ky hoat dong
sO 107/TP -DKHD tén Van phong cong chimg PK ¢6 dia chi tai 495 duong Nguyén
P, thi trdn TQ, huyén Gia Lam, thanh phd Ha Noi; Trudng vin phong 1a cong chimg
PVK.

Sau do, do hai bén khéng cé tleng no6i chung dén ndm 2019, ong H da ty y d6i
tén thanh Van phong cong ching Nguyén H c6 tru s s6 6A, V, phuong T, quén Cau
Gidy, thanh ph6 Ha Noi; Truong van phong 1a cong chimg vién Nguyén Vin H.

Naydng T dé nghi Toa an xac dinh chodng T duoc sd hitu 50% gia tri vian phong
cong chimg Nguyén H.

Trong qud trinh gidi quyét vu an, bi don don - Ong PQT va nguoi dai dién theo
Uy quyén trinh bay:

Khoang dau nam 2016, dng H vadng T c6 hop tic mé Vin phong cong chimg
dé lam dich vu cong chimg; 0ng H vadng T c6 thu€ vin phong va dau tu co sO vat
chét tai s6 495 duong Nguyén b, thi trdn TQ. Ong H vadng T di bo ra tong cong
khoang gan 01 ty déng dé thué mit bang, mua sim trang thiét bj ban dau... Pén
khoang nam 2017, do ngu(‘A)n thu mang lai khong bu duoc chi phi, hoat dong bi thua
16 néndng T di tu ¥ dimg viéc dau tu chung v6i 6ng H. Sau khi dimg viéc dau tu,
6ng H vadng T chua thong ké cu thé khoan chi phi va 16 thuc té. Ciing tir thoi diém
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d6, 6ng H 1a nguoi tu thanh toan cac khoan tién trang trai cho Van phong cong chimg
va céc chi phi phat sinh. Pén nay, khoan tién 18 nhiéu nhungbng T khong quan tam,
khong tham gia viéc dau tu nhung nhiéu 1an thué ngudi dén gip 6ng H dé doi tién
ma khoéng co can ctr khién 6 ong H v6 cung buc xtc.

Péi voi bién ban gOp von va xin rat thanh vién: Day la van ban doong T 14p ra,
trong bién ban co nhac dén so tién da bo ra dé dau tu 1a 8.000.000.000d, 6ng H khang
dinh day 1a con sé khéng c6 thuc, dodng T nang 1én nham muc dich tang gia tri
thuong hi€u cua Vén phong cong ching, khong phai 14 s tién ma cac bén da dau tu.
Thuc té, nhu di trinh bay so tién ma Ong H vabng T di dau tu chwa dén
1.000.000.000d, bao gdbm mua sam trang thiét bi vin phong, tra luong nhan vién va
cac chi phi phat sinh khac. Viéc dau tu dugc thuc hién theo hinh thirc bo vdn theo ty
1€ va da chi tiéu hét s tién do cac bén dong gop. Ca nhan 6ng H khong nhén va ciing
khong gitr khoan tlen nao cuabng T.

Déi v6i yéu cau khai kién caadng T 1a “ Xac dinhéng T 13 nguoi so hitu 50%
gia tri cia Vin phong cong chimg Nguyén H” theo quy dinh ctia Luat Cong ching
nam 2014 va cac quy dinh c6 lién quan, Véan phong cong chimg do cac cong chung
vién 1ap ra, hoat dong theo hinh thirc hop danh, khong c6 thanh vién gop von, khong
c¢6 chii dau tu.6ng T khong phai cong ching vién, cling khong phai nguoi gop von,
diéu hanh hoat dong cua Van phong cong ching, khong truc tiép lam bat ky cong
viéc ndo lién quan dén Van phong cong ching. Vi vy, 6ng H khang dinh yéu cau
khoi kién cuadng T 1a khong phu hgp véi quy dinh cta phép luat, khong phu hop véi
thuc té thoa thuan gitradng T va ong H.

Trong qud trinh gidi quyét vu dn, 6ng Neguyén Van H trinh bay:

Ngay 23/12/2019, Vian phong cong chimng Nguyén H dugc Sé tu phap dong ¥
thay doi dang ky hoat dong voi ndi dung: Thay d6i Trudng van phong tir ong PVK
sang 6ng Nguyén Vin H; thay d6i tén Van phong cong ching PK sang tén Van phong
cong chimng Nguyén H va hoat dong tir thoi gian d6 dén nay,

Trong qué trinh thuc hién cac thu tuc thay d6i nguoi dai dién, thay doi tén tir
Vin phong cong chimg PK sang Vin phong cong chung Nguyén H da thyc hién
ding cac quy dinh cia phap luat va quy dinh cua Luat Cong ching.

Khi 6ng PVK ban giao lai Van phong coéng chimg cho 6ng Nguyén Vian H gém
co so vat chat nhu ban ghé, may tinh,...(nay di cii, di thanh 1y, xép kho) va kho tai
liéu luu trit, cac hop dong cong chimg.

Tir khi tiép nhan, quan 1y va di vao hoat dong, Van phong cong chimg chua
nghe dén su tham gia cia Ong PQT véi bét ky ai vao t6 chirc ctia vin phong, dong
thoi Ong PQT ciing khong co tén trong cac hoat dong tai Van phong cong ching
Nguyén H. Cho dén thang 11/2022, Van phong cong chimg Nguyén H nhan dugc
van ban ctia Toa an nhan dan quan Hoan Kiém théng bao viéc thoa thudn gitta Ong
PQT va Ong BDTH khi d6 Van phong cong chimg méi biét.

Theo khoan 1 Diéu 22 Luat Cong ching nam 2014 quy dinh: “Vian phong cong
chtng duoc to chirc va hoat dong theo quy dinh cua ludt va cac vin ban quy pham
phap luat khac co lién quan d6i voi loai hinh cong ty hop danh. Vian phong cong
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ching phéi co tir hai cong chig vién hop danh tr¢ 1€n, Van phong cong chung khong
c6 thanh vién gop von”

Van phong cong chung Nguyen H to chuc hoat dong theo quy dinh ctia Luat
Cong chtng va khong c6 thanh vién gop von.

Do do, Van phong cong chu’ng Nguyen H thay viéc tranh chap giita Ong PQT
va Ong PTH khong lién quan dén viéc to chirc hoat dong ctia Van phong cong chimg
Nguyén H.

Qud trinh thu thdp chitng cir, nguoi lam chirng - 6ng BHP trinh bay:

Khoang nam 2016, Ong PTH va Ong PQT c6 nhu cau thanh 1ap Vin phong
cong ching nén hai 6ng c6 nho 6ng va 6ng Pham T (do éng va 6ng T ¢6 chirng chi
Cong ching vién) dimg ra thanh 1ap Van phong cong ching BP, do éngvaong T la
cong chimg vién hop danh. Toan bd chi phi dé thanh 1ap Vian phong cong chimg BP
dodng T va dng H bo ra. Cac chi phi cu thé: Mua cac thiét bi van phong: May vi tinh,
may pho td, ban ghé, ti dung tai liéu, tién thué nha, tién sira chita nha, bién hiéu chi
phi khoang gan 800.000.000d (khi mua ban c6 hoa don hién luu tai Van phong cong
chtng). Nam 2016, khi 6ng 1a trudong Van phong cong chimg c6 mua 01 chiéc 6 to
Huyndai 110 gi4 570.000.000d, dang ky tn Van phong cong chung BP (tlen mua 0
t6 dobng T, 6ng H bo ra). Toan bd sb tién trén haidng T va 6ng H bo ra mdi nguoi
1/2. Hang thang, 6ng dugc hudng luong theo thoa thudn gitra 6ng va ong H,ong T la
18.000.000d/thang; 6ng T lwong 15.000.000d/thang; c6 07 dén 08 can bd nhan vién
moi ngudi hudng lwong 6.000.000d/thang. Sé tién tra lvong can ctr vao thu nhap cua
Van phong cong chung,ong T va 6ng H quyét dinh tra lwong nhu trén. Ban than ong
va ong T khong c6 dong gop tién hay tai san gi cho Vin phong cong chimg BP. Khi
d6, Vian phong cong chimg thué ¢ 495 Nguyén D, huyén Gia Lam va s6 06 V, quén
Cau Gily. Hang thang Van phong cong chimg déu co bao cao vé hoat dong vé So tu
phép thanh phd Ha Noi. Thoi gian 6ng la Truong van phong (vi mai thanh 14p) nén
doanh thu ctia Van phong cong chimg nhiéu thang khong du tra tién luong, tién chi
phi thué nha hang thang. Tuy nhién, 6ng H vadng T van bo tién tra lwong va céac chi
phi khac nén Van phong cong ching van hoat dong.

Khoang dau nam 2017, dodng T va 6ng H mau thuin v4i nhau nén 6ng va éng
T da xin rat khoi Van phong cong chung. Ong va 6ng H,ong T, 6ng T ¢6 ngdi hop
v6i nhau. Tai cudc hop naydng T c6 dé nghi véi ong H 1a néu 6ng H mua lai,ong T
d6ng v ban lai phan cuadng T cho 6ng H, nhung dng H khong dong y mua lai. Khi
1ap Vi bang dé xéac dinh von gop dau tu gitra ong H vadng T dng cling ¢6 chimg kién
hai ong déu xac dinh von mdi ngudi dong gop vén 50%. Sau do, 6ng ban giao Vian
phong cong chimg cho cong chung vién PVK vao khoang thang 4/2017. Khi ban
giao lai van phong la ban giao toan bd cac tai san cua Van phong cong ching, nha
thué va ca xe 0 to.

Tir d6, 6ng khong con lién quan gi dén Vin phong cong chimg, 6ng khang dinh
toan bd cac chi phi thanh 1ap, cac tai san ctia Van phong cong ching khi 6ng con la
Trudng van phong déu 1a caadng T va 6ng H bo ra.

Qud trinh thu thdp chimg cir, nguoi lam chirng - 6ng PVK trinh bay:
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Khoang thang 4/2017, Ong PTH va Ong PQT dé nghi 6ng lam Truéng Vin
phong cong ching (do luc do ong P va 6ng T da xin rat khoi Van phong cong chimg).
Sau khi tiép quan xong, 6ng c6 di lam thi tuc d6i tén thanh Vin phong cong chung
PK do éng lam Trudng van phong Khi d6, van phong c6 02 cong ching vién la Ong
va ba Nguyen Thi Hug¢, khi 6ng tiép nhan, vin phong van thué nha tai 495 Nguyén
P. V& tai san ¢ dinh cta vin phong (trong thoi gian 6ng 1am Truong vin phong)
khong mua ban gi thém. Sau khi tiép quan thu nhap cta vin phong thang du tra tién
lwong va cac chi phi hoat dong, c6 thang khong du. Thoi gian tir cudi nam 2018, khi
dé Van phong cong chiing c6 thu nhép chi phi va ¢ du, thoi gian nay thinh thoang
thdyong T va 6ng H dén van phong. Viéc quan ly thidng T, 6ng H chi dao qua dién
thoai hodc qua klem tra s6 sach. Khoang den dau thang 4/2019, Vian phong cong
chtng chuyén vé s6 6A V. Hang thang tra tién thué nha khoang 30.000.000d/thang,
vi thoi gian ndy Van phong cong chimg hoat dong c6 14i nén tién nha ty Van phong
cong churng chi tra. Thoi gian lam & Van phong cong ching 0ng dugc tra lwong hang
thang tir 17.000.000d/thang dén 24.000.000d/thang tlly theo thu nhap ctia van phong.
T ndm 2018 dén nam 2019 ¢ su bién dong vé nhan su, sau khi ba Hué cong ching
vién nghi thi c6 thém anh Nguyén Van H va chi NTTD 1a cong chtng vién, vé nhan
vién c6 08 nhan vién, luong tra cho coéng chimg vién tr 15.000.000d dén
20.000.000d/thang, lwong nhan vién tir 6.000.000d dén 10.000.000d/thang.

Khoang thang 12/2019, 6ng xin rat khoéi Van phong cong chimg va ban giao lai
cho dng Nguyén Vin H. Céc tai san ctia Van phong cong chimg 6ng ban giao lai toan
bd cho 6ng H trong do c6 ca 01 xe 6 t6 Huyndai 110. Thoi gian 6ng ban giao Vian
phong cong chimg c6 dit tru so tai 6A V, quan Cau Gidy, Ha Noi. Thoi gian 6ng 1am
Trudng vin phong 6ng van biét toan bo chi phi thanh 13p, hoat dong, cac tai san cua
Vin phong cong ching déu 1a cuia Ong BTH va Ong PQT b6 ra.

Sau khi 0ng nghi lam tai Van phong cong chimg cho dén nay 6ng khong co lién
quan gi dén Vin phong cong chung. Ong xin cam doan toan bo 16i khai ctia ong 13
dung su that, néu sai ong hoan toan chiu trach nhiém.

Tai bdn én ddn su so tham s6 24/2023/DS - ST ngay 21 théng 06 ndm 2023
ciia Toa Gn nhdn ddan qudn Hoang Mai, thanh phé Ha Noi da xir:

1. Chap nhan don khai kién cua Ong PQT dbi voi Ong DTH.

2. Xac dinh Ong PQT va Ong DTH mbi bén gop 50% gié tri thanh 1ap nén Van
phong cong ching BP, sau d6 chuyén thanh Van phong cong chimg PK, hién nay 1a
Vén phong cong ching Nguyén H.

3. Xac dinh Ong PQT co 50% gia tri Van phong cong chimg Nguyén H.

Ngoai ra, ban an con quyet dinh vé an phi va quyén khang céo.

Sau phién toa so tham, Ong DTH khang cdo toan bo ban 4n so tham,

Sau phién toan so thém, Vin phong Cong ching Nguyén H duoc doi tén thanh
Van phong Cong chungCBH; baCBH - Truong Van phong cong chimg trinh bay:
Ngay 07/09/2023, dugc sy dong ¥ ciia S¢ tu phap thanh phd Ha Noi, Vian phong
cdng ching Nguyén H di thay d6i dang ky hoat dong, doi tén thanh Vian phong cong
ChtrmgCBH; thay dbi ngudi dai dién tir 6ng Nguyén Vian H thanh bACBH. Ba da
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nhan duoc Giéy tri¢u tap cua Toa an, do diéu kién cong vi¢c nén ba xin dugc Véng
mit tai cac phién toa xét xir. Ba gilt nguyén cac y kién ctia Vin phong cong chimg
Nguyén H trinh bay.

Tai phién toa, c6 mat 6ng NTS, 6ng Ngd Quang C, ba HPL.

Pai dién theo iy quyén ciia Ong DTH trinh bay:

Ong H khang c4o vi ban an so tham khong phi hop véi Piéu 22 Luat Cong
chig nam 2014. Truéng Vin phong cong chimg Nguyén H cling xac nhan 1adng T
khong gop von.

Pai dién theo iy quyén cua Ong DTH xé4c nhanéng T va dng H co quen biét
nhau. Ong T va ong H €0 gop vbén dé mé Van phong coéng chimg theo ty 18 nhu’ng
thire t& mdi ong gop von bao nhiéu va ty 1é bao nhiéu éng khong biét; gittabng T va
ong H cting khong ¢6 théng ké; 6ng H ciing khong nhan tién ctadbng T. Van phong
cong ching dau tiéndng T va 6ng H chung nhau 13 Vian phong cong ching BP.

Ong xac nhan Van phong coéng chimng BP, chuyen thanh Van phong cong
chung PK, chuyén thanh Vin phong cong ching Nguyén H hién nay chuyén thanh
Van phong cong chungCBH.

Qua trinh hoat dong, 6ng H khong tham gia diéu hanh chuyén mén nhung khi
la Van phong cong chimg PK thi dng H c6 biét 13i hay 16. Sau d6, 6ng H khong biét
tinh hinh thu nhap cua Vin phong cong ching nita;0ng T c6 biét khong thi nguoi dai
dién theo uy quyén cua dng H khong biét. Luong ctia cong ching vién va nhan vién
do Vin phong cong chimg tra. Khi chuyén tén sang Vin phong cong chimg PK, thi
cadng T va 6ng H déu biét. Khi chuyén sang Vian phong céng ching Nguyén H thi
6ng H co biét,ong T co biét khong thi ong khong biét. Hién nay, dng H c6 biét da
chuyén thanh Vian phong cong chimgCBH khong thi ngudi dai dién theo Gy quyén
ctia 6ng H khong biét.

Nguoi dai dién theo uy quyén caa dng H xac nhan 6ng H c6 ky Vi bang ngay
03/05/2017; sau do, hai bén khong mua ban v6i nhau va khong trao d6i viéc ban
lai.bng T thué nguoi dén yéu cau ong H tra lai van phong.

Dai dién theo uy quyén cua nguyén don trinh bay:

Qua trinh gop von thanh 1ap Van phong cong ching c6 rat nhiéu khoan phai
chi tir Gidy phép, thué mat bang, thué nhan vién, mua 6 t6...Do vay,dong T va éng H
mdi 6ng chi phi 4.000.000.000d, ca hai cung chi ma khong ai phai dwa tién cho ai.
Qua trinh thanh 1ap Vian phong cong chiing BP, chuyén thanh Vin phong cong ching
PK thi cadng T va ng H déu biét va déu duoc hach toan 1ai, 15. Sau do, khi chuyén
sang Vin phong cong chimg Nguyén H thidng T khong duoc diéu hanh Vin phong
cong chung nira ma 6ng H toan bao 15; 6ng H ciing khong dong y mua lai. Dé nghi
Hoi dong xét xir khong chap nhan khang cao ciia bi don.

Pai dién Vién kiém sat nhan dan thanh phé Ha Ngi tham gia phién toa phat
biéu y kién:

Vé tb tung: Hoi ddng xét xtr va cac duong su tuan tha day du cac quy dinh
ctia Bo luat t6 tung dan su tir giai doan thu Iy vu an dén phién tod xét xt vy an.



V& noi dung: Bé nghi Hoi ddng xét xir &p dung khoan 3 Diéu 308 xu hity ban
an so tham.

Can cir vao cac tai liéu co trong hé so vu én dwoc tham tra tai phién toa va
can cir Két qua tranh tung tai phién toa.

NHAN PINH CUA TOA AN:

[1] V@ td tung:

Vé thi tuc khang céo: Tai phién toa so thim ngay 21/06/2023, c6 mit ngudi
dai dién theo ty quyén cua Ong DPTH. Ngay 07/07/2023, Toa 4n nhan dan quéin
Hoang Mai nhan dugc Pon khang céo dé ngay 04/07/2023 ciia Ong DTH; déu buu
dién noi gui di 1a 16h06 phit ngay 05/07/2023. Ong PTH di ndp tam u’ng an phi
phuc tham trong thoi han luét dinh. Hoi dong xét xir nhan thay, khang céo cua Ong
DTH dam bao vé chu thé, hinh thirc, ndi dung va trong thdi han khang cio theo quy
dinh tai Diéu 271, Diéu 272, Diéu 273 cta Bo luat t6 tung dan sy nam 2015. Vé
pham vi khang cao: Khang cdo toan b ban an.

Vé sy vang mit cua cac duong su tai phién toa phic thim: Toa an d triéu tap
hop 1€ cac duong sy tham gia phién toa lan thir hai; tai phién toa c6 mat dai dién theo
iy quyén cia Ong PQT va Ong DTH; vang mit dai dién Van phong Cong chimgCBH
(da c6 don Xin vang mgt dé ngay 21/09/2023) Do vay, Hoi dong xét xtr thay cO can
clr xét xtr vang mit dai dién Vian phong Coéng chimgCBH theo khoan 2 Piéu 296 Bo
luat té tung dan sy 2015.

[2] Xét khang cao ciia Ong PTH:

Tu nhitng chung cr ¢6 trong ho so, Hoi déng x€t xr nhan dinh nd1 dung su
viéc nhu sau:

Theo Quyét dinh cho phép thanh 1ap Van phong cong ching sé 569/Qb-
UBND ngay 01/02/2016 cia UBND thanh phd Ha Noi:

Tai Gidy dang ky hoat dong ctia Vin phong cong chimg BP s6 107/TP-DKHD
ngay 19/02/2016; try sé tai sé 495, duong Nguyén D, thi trin TQ, huyén Gia Lam,
thanh phé Ha Noi; do 6ng BHP, sinh niam 1952 1a Truéng vin phong; danh sach
cong ching vién ban dau 1a dng BHP va 6ng Pham Vin T.

Tai Gidy dang ky hoat dong cua Van phong cong chimg PK s6 107/TP-DKHD
ngay 20/04/2017; tru so tai s6 495, dudng Nguyén D, thi tran TQ, huyén Gia Lam,
thanh phd Ha Noi; do 6ng PVK, sinh nam 1975 1a Trudng van phong; danh sach
cong ching vién ban dau 1a ong PVK; BHP va 6ng Pham Vin T.

Tai Gidy dang ky hoat dong ctia Van phong cong chimg Nguyén H sé 107/TP-
DKHD ngay 23/12/2019; try s¢ tai 6 6A, phé V, phuong T, quan Cau Giéy, thanh
phd Ha Noi; do 6ng Nguyén Vian H, sinh nim 1966 13 Trudng van phong; danh sach
cong chtng vién ban dau 1a 6ng PVK va bACBH.

Tai Gidy ding ky hoat dong cua Vin phong céng chimgCBH s 107/TP-
DKHD ngay 07/09/2023; tru so tai s6 6A, phd V, phuong T, quan Cau Gidy, thanh
phd Ha Nbi; do baCBH, sinh nam 1978 1a Trudng vin phong; danh sach céng chimg
vién ban dau 1a ba Hoang Thi Bich Diép va 6ng Nguyén Dtrc Ninh.
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Trong qué trinh giéi quyét vu an, ca Ong PQT va Ong PTH déu x4c nhan nim
2016 Ong T va éng H c6 gop von mo chung Van phong cong chimg trong doong T
khai mdi nguwoi bé 50% von gop (bat luc 15); ong H khai moi nguoi bo ra
1.000.000.000d (but luc 87 91) Tai phién toa phuc tham, ngudi dai dién theo uy
quyén cua ong H khaiong T, ong H co gop vbén nhung khong thong ké duoc bao
nhiéu, diéu nay mau thuln véi 10i khai ctia 6ng H (tai but luc 87,91) 1aéng T, dng H
moi ngudi bé ra 1.000.000.0004.

Qua trinh giai quyét vu 4n & cip so tham, cadng T va 6ng H déu xac nhan céac
ong c6 1ap Vi bang ngay 03/05/2017 tai Van phong thira phat lai quan Nam Tir Liém
56 292/2017/VB-TPLQNTL c¢6 ndi dung: 1/ Xdc nhdnbng T va ong H ciing thong
nhdt g6p vén dé thanh ldp Van phong cong chimg dang ky hoat dong tai huyén Gia
Lam, thanh phé Ha Ngi theo Quyét dinh cho phép thanh ldp Van phong cong ching
s6 569/0D-UBND do UBND thanh phé Ha Noi cip ngay 01/2/2016. Hai ben thong
nhdt nho éng BHP 1am Trudng Vin phong; da chuyén thanh Vin phong cong chirng
PK; 2/ Xdc nhan ké tir khi thanh lgp Van phong cong ching PK, hai bén da xin dugc
cdp gidy phép, chi phi dau tw thué mdt bang, co sé vit chat trang thiét bi, tra lirong
nhdn vién véi so tién hai 6ng di bé ra 08 ty trong dé méi bén bé ra 50% la 04 1y
dong; 3/ Bong ¥ dé éng BHP rit khéi danh sdch Cong chung vién; 4/ Tinh tir ngay
03/05/2017 vé sau, trong qua trinh hoat dong neu mot trong hai bén khong muon
tiép tuc hoat déng thi wu tién cho nha dau tw con lai va gid cd do hai nguoi théa
thudgn. Truong hop hai nguoi khong thoa thudgn dwoc thi sé gii ra Toa an nhan dan
c6 tham quyén gidi quyét. Noi dung Vi bang nay phu hop véi 10i x4c nhan caa 6ng
BHP khai (tai bat luc 50,89).

Ho1 déng xét xur nhan théy,

Vin phong céng ching va cong chimg vién ¢ chirc ning, nhiém vu cung cap
dich vu cong do Nha nudc ty nhiém thyc hién nham bao dam an toan phap 1y cho
cac bén tham gia hop dong, giao dich theo quy dinh cua phap luat.

Trong qua trinh giai quyét vu an, Ong PQT va Ong PTH ciing khong c6 10i
khai, chimg ctr dé cho rang minh ty 1& von gop cua minh nhiéu hon nguoi con lai.
Nhu vy, c6 cin ci xac dinh Ong PQT va Ong DTH mdi nguoi gop s6 von 50% khi
thanh 1ap Vian phong Cong chimg BP; sau d6 doi tén thanh thanh Vian phong cong
chimg PK, Vian phong cong ching Nguyén H va hién nay 1a Vian phong cong
chtmgCBH. Cac Vin phong cong chimg trén déu mang sé 107/TP-DKHD do S6 tu
phap thanh phd Ha Noi cap Gidy phép dang ky hoat dong theo Quyét dinh cho phép
thanh 14p Van phong cong ching s6 569/QD-UBND ciia UBND thanh phd Ha Noi
1a phut hop véi quy dinh tai khoan 3 Piéu 19 Luat Cong chimg nam 2014.

Theo quy dinh tai Piéu 22 Luat Cong ching nam 2014 thi Van phong cong
chtng duoc t6 chirc va hoat dong theo quy dinh cua Luat Cong ching nim 2014 va
cac vin ban quy pham phap luat khac co lién quan d6i véi loai hinh Cong ty hop
danh. Thoa thuan ctadng T, 6ng H vé viéc tu nguyén xéc lap, hop tac gop von dé
thanh 13p va Van phong cong chimg BP v&1 muc dich huong 1gi nhuan khi Van phong
cong chung di vao hoat dong 13 phu hop véi Bidu 172 Luat Doanh nghiép nim 2014
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quy dinh vé Cong ty hop danh; khoan 1 Diéu 22 Luat Cong chtng nim 2014 vé viéc
Vian phc‘)ng cong chung phai co tir hai cong chl'rng vién hgp danh tr¢ 1én va khong c6
thanh vién gop von khong quy DC ching vién phai la nguoi gop von.

Viée gop vbn ctiabng T, 6ng H phu hop voi Diéu 1, Diéu 2, Dleu 8, Piéu 9,
Piéu 12, Piéu 14 Bo luat dan sy 2015. Do vay, ¢6 can ¢t xac 1ap quyén s& hiru chung
ctiadng T, 6ng H d6i v6i von gop theo ty 16 mdi dng 50% theo quy dinh tai Diéu 208,
Diéu 209 Bo luat dan sy 2015. Giao dich hop tac dau tu 1a tu nguyén, trén nguyén
tac 10i an, 15 chiju. Khi hai bén c6 bat dong nhung mot trong hai bén khong giai quyét
1a vi pham quyén va nghia vy cua céc bén theo quy dinh tai Piéu 158 Bo Luat dan
sw nam 2015. Can xac dinh quyen va nghia vy cua hai bén tuong tmg voi phan von
gop; Toa an cip so tham chap nhan yéu cau khoi kién ctadng T 1a phu hop véi Diéu
163, Diéu 164, Piéu 165, Diéu 166 BO Luat dan su 2015. Do vay, khong c6 can cir
chép nhén khang céo cua Ong DTH.

Tuy nhién, can sira cach tuyén vé viéc xac nhan Ong PQT va Ong DTH mdi
ngudi cd 50% von gop Vian phong cong chimg BP; xac nhan Vin phong cong chimg
BP sau d6 doi tén thanh thanh Van phong Cong chimg PK, Vin phong cong ching
Nguyén H va hién nay la Van phong céng chimgCBH. Xac nhan Ong PQT va Ong
DTH mbi nguoi co 50% quyén lg1 va 50% nghia vy lién quan dén hoat dong cua Van
phong cong chimgCBH hoic cac Vian phong Cong chimng ké thira tir Van phong cong
chtngCBH (néu co).

Do sira cach tuyén nén chap nhan mot phan khang cao ciia Ong DTH.

[3] Vé nghia vu chiu an phi:

Do stra vé cach tuyén nén Ong DTH khoéng phai chiu an phi dan su phuc tham.

Pé nghi cua Vién kiém sat khong phu hop véi nhan dinh ciia Hoi dong xét xtr
nén khong dugc chap nhan.

Vi cac 1€ trén,

QUYET PINH
Can cu:
- Diéu 1, Diéu 2, Diéu 8, Diéu 9, Diéu 12, Diéu 14, Diéu 163, Diéu 164,
Diéu 165, Diéu 166, Diéu 208, Diéu 209 B¢ Luét dan sy 2015;

- Khoan 3 Piéu 19; Piéu 22 Luat Cong ching nam 2014;

- Piéu 172 Luat Doanh nghiép nam 2014;

- Piéu 271, Piéu 272, Piéu 273; khoan 2 Piéu 296 B6 luat té tung dan sy

2015;

- Nghi Quyét 326/2016/UBTVQH]14 ngay 30/12/2016 cua Uy ban thudng vu
Quéc Hoi quy dinh vé murc thu, mién giam, thu ndp, quan 1y va sir dung an phi, 1¢
phi Toa an.

Xir: Chap nhan mot phan khang céo ciia Ong DTH; sira ban an so tham sb
24/2023/DS - ST ngay 21 thang 06 nam 2023 cua Toa an nhan dan quan Hoang Mai,
thanh phé Ha Noi cu thé nhu sau;

1. Chap nhan don khai kién cua Ong PQT dbi voi Ong DTH.
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2. Xac dinh Ong PQT va Ong DPTH mbi nguoi gop 50% gia tri thanh 1ap nén
Vin phong cong chimg BP, sau d6 chuyén thanh Vian phong cong ching PK, Vian
phong cong ching Nguyén H va hién nay 1a Vin phong cong chimgCBH.

3. Xéc dinh Ong PQT va Ong DTH mdi nguoi c6 50% quyén loi va 50% nghia
vu lién quan dén hoat dong cta Vin phong coéng chimgCBH hoic cic Vin phong
cong chtng ké thira tir Van phong cong chimgCBH (néu co).

4. V& an phi:

Ong PQT khong phai chiu 4n phi dan sy so tham, phtc tham; hoan tra Ong PQT
s6 tién 300.000d (ba trim nghin dong) tam tng an phi da ndp theo Bién lai thu tam
g an phi s6 AA/2020/0051912 ngay 24/10/2022 tai Chi cuc Thi hanh 4n Dan su
quan Hoang Mai.

Ong PTH phai chiu 300.000d (ba trim nghin dong) an phi dan su so tham,
khong phai chiu an phi phuc tham; dugc dbi trir s6 tién Ong DTH da nop 300. 000d
(ba tram nghin dong) tam tmg an phi di ndp theo Bién lai thu tam tng an phi sb
AA/2022/0000182 ngay 13/07/2023 Chi cuc Thi hanh an Dan sy quan Hoang Mai.

Ban an phtic tham c6 hiéu luc thi hanh ké tir ngay Toa tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND TP Ha Noi; THAM PHAN - CHU TQA PHIEN TOA
- TAND quéan Hoang Mai;

- Chi cuc THA quan Hoang Mai;

- Cac duong su;

- Luu hod so, VP.

Nguyén Thu H(‘”)ng
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