TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - Tw do - hanh phic

Ban 4n s6: 512/2023/KDTM-PT
Ngay: 26-04-’2023 ‘ ’
V/v tranh chap hop dong san lap

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Vii Thi Huong

Cdc Thiam phdn: Ba Ha Thanh Thuy

Ba Truong Thi Thao

- Thw ky phién toa: Ong Nguyén Hiép Pinh — Thu ky Toa an nhan dan
Thanh pho H6 Chi Minh,

- Dgi di¢n Vién Kiém sit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba Than Trong Minh Phuong — Kiém sat vién.

Trong cac ngay 30 thang 3 va 26 thang 4 nam 2023 tai phong xur an Toa
an nhan dan Thanh ph6 H6 Chi Minh xét xtr phuc tham cong khai vu an thu ly
s0 123/2022/TLPT-KDTM ngay 17 thang 11 ndm 2022 v€ viéc: “Tranh chap
hop dong san lap”.

Do Ban 4n dan sy so thdm so 3100/2022/KDTM-ST ngay 18 thang 8 nam
2022 cia Toa an nhan dan thanh pho TD, Thanh pho H6 Chi Minh bi khang cao
va khang nghi.

Theo Quyét dinh dua vu 4n ra xét xir phuc tham s 883/2023/QD-PT ngay
01 thang 03 nam 2023, gitta cac duong su:

1. Nguyén don: Co s6¢ BLG
Pia chi: T6 B, phuong LB, thanh phé BH, tinh Pdng Nai.
Chii co sé: Ba Nguyén Thi L.

Nguoi dai dién theo uy quyén: Ong Ly Chén S — Sinh nam: 1979 (theo
Vién ban uy quyén cong chiing ngay 22/01/2018).

2. Bi don: Cong ty C6 phan VN

bia chi: Khu Cong Nghé Cao, phuong Tang Nhon Phu A, thanh phd Thi
Durc, Thanh pho H6 Chi Minh.

Nguoi dai dién theo uy quyén: Ba Tran Thi H — Sinh nam: 1987 (theo
Van ban uy quyén ngay 24/6/2017).

3. Nguoi ¢6 quyén loi, nghia vu lién quan:
3.1.Cong ty TNHH BT



Pja chi: Km s6 05, duong HB, 4p HB, x4 HT, huyén TB, tinh Pong Nai.

Nguoi dai dién theo uy quyén: Ba Tran Thi H — Sinh nam: 1987 (theo
Vién ban uy quyén thang 6/2019).

3.2.Cong ty TNHH TK

Dia chi: T 9, khu phé 8, thi trin VA, huyén VC, tinh Déng Nai.
Nguoi dai dién theo phap luat: Ong Nguyén Pang K.

3.3. Doanh nghié€p Tu nhan HV

Dia chi: 178 duong NHC, khu phd 2, thi trdn TB, tinh Pong Nai.
Nguoi dai dién theo phap luat: Ong Nguyén Dinh V.

3.4. Ba Pham Quang Ch — sinh nam: 1966.

Pia chi: S6 07 ngd TT, quan HK, thanh phd Ha Noi.

4. Ngudi khang cao: Cong ty Co phan VN 1a bj don.

’ 5. Vién kiém sé:c khang nghi: Vién trudéng Vién Kiém sat nhan dan thanh
pho TD, Thanh phd H6 Chi Minh.

NOI DUNG VU AN:
Tém tit ngi dung vu dn va quyét dinh ciia bin dn so thim nhw sau:
* Nguyén don trinh bay:

Vao thang 12 ndm 2015, Co s¢ BLG c6 ky hop dong san lap vai Cong ty
Co phan VN (sau day goi la Cong ty VN) tai thira dat toa lac tai xa Hung Thinh,
huyén Trang Bom, tinh Dong Nai voi dién tich khoang 51.000m?. Theo thoa
thuan ching t61 tién hanh lay dat tai cac vi tri trong khuon vién dé tao mat bang
cho viéc xay dung trang trai ga cong nghi¢p va gidm sat cong trinh 1a 6ng Lam
va 6ng Vuong do Cong ty VN ctr dén.

Sau khi tap két may moc thiét bj day du, chung t61 cho dao vi tri S1 (khu
van phong 6000m?) dé lay dat soi phtn san cho phan S2 (phan xay dung 05
chuong ga) theo tiéu chuéan O. 5m/16p. Sau khi dao dugc dién tich khoang
1000m* sau 1m thi 6ng Lam yéu cau khong duoc dao tiép vi tri S1 theo yéu cau
ctia 6ng M (Ma Sang Don) va yéu cau ldy lap lai theo hién trang ban dau va vat
ta luy theo thoa thuan. Chung toi c6 giai thich viéc dung dat dé san mit bang la
phai c6 chung loai phu hop moi dung thiét ké k¥ thuat va chiing t6i s& hoan tra
loai dat khac theo dung thiét ké ctia khu S1 nhung 6ng Lam khong dong ¥ y va bat
budc chiing toi chon vi tri khac 1ay dat dé tiép tuc san lap, trong khi d6 vi tri lay
dat phu hop tai vi tri khac 14 ddo ao thi nudc sudi chua kho nén khong thé dao
ldy dat phun tai vi tri nay. Chung t6i yéu cau 6ng Lam cung cdp dat phin theo
nhu trong théa thuin bang viéc mua 2000m® dat ¢ thura dat ké bén do Doanh
nghiép Tu nhan Thanh Vinh dang khai thac mo hop phap nhung 6ng Lam dap la
Cong ty VN khong du tai chinh va dong thoi ctng thong bao cho ong Lam vé
viéc chiéu dai huéng dong tiy khong du tiéu chuan dé bd tri xay dung trai sau
khi d3 c6 két qua cua don vi do dac do chung t6i thué giup Cong ty VN dé do lai
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hién trang dat. Su viéc kéo dai hon 20 ngay ma khong dua ra duoc giai phap dé
tiép tuc thi cong. Trong thoi gian chd doi su théng nhit phuong an thi cong,
ching toi nhiéu lan yéu céu ba Pham Quang Ch (Ph6 tong giam dbc Cong ty
VN) xubng thuc dia dé quyét dinh nhung phia ba Chi khong dap tmg va ba Chi
thdng qua email thong bao yéu cau ching toi tim kiém giai phap tai van phong
Cong ty VN. Xét thiy, cac nhan su ciia Cong ty VN khong c6 kién thic trong
viéc san 14p mat bang va trong hop ddng chung t6i c6 néu diéu khoan khong huy
ngang véi bat ky 1y do gi nén ching t6i dua ra giai phap sé dao phan dién tich
S2 (khu vuc 05 chudng ga) siu nhat c6 thé dé tao dugc mat bémg xay dung va
Cong ty VN khong c6 phan ddi hodc phan hoi vé sy thay doi nay. Trong qua
trinh thi cong vi tri S2 nay do phai dao sdu hon dé tao dugc mit bang( -2.5m so
v6i mat duong hién hitu) so véi phuong an thdng nhét trong hop dong (-1.3m)
nén phat sinh khéi lugng dé rat 1on anh huong dén chi phi va thoi gian thi cong.
Chung t6i d3 bao cdo véi 6ng Lam va 6ng Vuong khi hai ong xudng kiém tra
tién do va ching toi phai lya timg tang d4 di doi vé mot bén (theo yéu ciu cua
ong Lam dé lai duc d4 hoc ké ta luy phan duodng nhya do phai ha cost nén qua
sau anh huong dén duong giao thong) va ly dét san lap. Pén cudi thang 3 nim
2016, sau khi nuéc subi di rat hét, chung t6i cho may moc thiét bi dao phan ao
(chi dao sau 1m rong khoang 3000m® do gip mit nude ngim) ldy dit phun theo
thoa thuén va co ban hoan thanh 05 nén chudng ga va dudng ndi bo khu vuc S2,
trong qua trinh dao ao 6ng Lam va ong Vuong c6 mat thuong xuyén dinh ky
kiém tra vi tri dao va khong co y kién gi. Pén giira thang 4 nam 2016 sau khi
hoan tat phan viéc S2 thi Cong ty VN lai dua ra quyét dinh thay d6i hudng
chudng theo hudng bac nam khong chap thuan theo hudéng dong tdy nhu thoa
thuan (do chiéu dai dat khong du dé bd tri chubng theo hudng dong tay da co
bao cao cho Cong ty VN khi do dac lai) va yéu cau chung t6i thi cong hang muyc
nay theo huéng bac nam nén phat sinh thém chi phi tao 1ap lai nén chudng va
duong nodi bd kéo dai thoi gian thi cong. Pén dau thang 5 nam 2016 chung toi
bat dau thi cong phan S3 con lai cua dién tich bang viéc dao ao sau thém 1.5m
so voi giai doan du (d dao sdu 1m rong 3000m?) nhung sau khi sdp hoan thanh
phan S3 thi 6ng Lam yéu cau phai thu hep lai phan dién tich ao da dao (giai
doan 1) khoang 700m” dé 1ay mat bang bd tri cong trinh. Pén cudi thang 5 nim
2016 chiing toi co ban hoan thanh cac cong viéc dé ban giao theo cost cong trinh
hoan toan khac véi thoa thuan di ky, dén lac nay Cong ty VN moi Cong ty TK
t6i hién truong dé khao sat viéc xay dung. X¢ét thay, Cong ty khong gitr 101 hira
v6i chung toi sau khi hoan tit viéc san 14p s& uu tién phan xay dung cho chung
t61 thi cong dé bu dap phan chi phi di bo ra cho viéc san 1ap, chung t6i nhiéu 1an
lam vi¢c voi Cong ty VN vé cac khoan chi phi thyuc té da thi cong nhung Cong
ty VN khong chap nhan va dén thoi diém hién tai Cong ty VN ciing chua thanh
toan phan tam tng trudc dé xur Iy bom min va do dac khoang 4.000.000 dong va
phan chi phi chiing t6i da san lap.

~ Co s BLG kién yéu cau Cong ty VN thanh toan so tién 1.170.915.900
dong dong ma Co s& BLG da thyc hién thyc t€; Lai trd cham thanh todn s€ tiép



tuc tinh cho dén khi ban an hoic quyét dinh cua Toa an c6 hi¢u luc phap luat;
Thanh todn mét 1an ngay sau khi c6 ban an c6 hiéu luc phap luat.

* Bi don trinh bay:

Nguyén thang 12 nam 2015 Cong ty VN c6 ky hop dong san lap véi Co
s6 BLG. Theo ndi dung hop ddng phia Co s& BLG c6 nghia vu thyc hién san 1ap
khu vuc van phong, nha & cong nhan, kho, mat béng dién tich trai ga va lam
muong thoat nudc trong thoi han 60 ngdy véi tong gid tri hop dong la
450.000.000 dong.

Khi ‘hé't thot han thi cng, Co s6 BLG dé khong hoan thanh cac cong viée
nhu hop df)ng~gia0, két. Chung t61 da tao di€u kién gia han thém 2 lﬁn ntia, nh}mg
Co s6 BLG van tiép tuc khong hoan thanh cong viéc. Sau nhiéu lan cham tré va
con khong biet dén khi nao méi hoan thanh cong viéc. Ngay 13/5/2015 chling toi
da lam thu moi Co s¢ BLG t01 tru s¢ lam viée d€ thuong thao cac ndi dung cong
viéc da lam, cham dut hop dong va ban tra mat bang cho cong ty ching to1. Tuy
nhién, Co s¢ BLG khong t6i thoa thuén, ma con hu doa, cam ching t6i khong
dugc xuéng manh dat dy an, cho nguoi ¢ lai pha hoai, ngan can cong ty chiing
t0i. Cong ty chung t6i da phai nho Cong an xa Hung Thinh can thiép méi ¢o6 the
nhan lai dugc manh dat du e:m. Sau khi nhan lé;li manh dat ching t61 cé’nhiéu lan
mo1 Co so BLG t61 tru s¢ d€ giai quyet dut diém, nhung Co s BLG bat hop tac.
Dén nay hai bén cling khong co6 bat ky bién ban ban giao khdi lugng cong viéc da
thuc hién.

Chung t6i khong dong ¥y v61 ndi dung khai kién cia Co s6 BLG vi: Co so
BLG la ngudi vi pham hop dong giao két giita hai bén vé nodi dung cong viéc
cting nhu thoi han thuc hién hop ddng; Co s& BLG bat hop tac khi ching t6i da
nhiéu lan to thién chi muén thuong thao; Gia tri don kién bat hop ly, tong gia tri
hop dong chi 450.000.000 dong nhung Co s¢ BLG kién yéu cau thanh toan so
tién 1.170.915.900 dong; Sau khi nhan lai manh dat du an chung t6i phai thué
cac don vi khac thuc hién nhﬁ:ng cong viéc ma Co s6 BLG chua thu’c hién duoc,
vi du nllu lam Taluy mai qTﬁt, thi cong muong thoat ‘nu’éc, lu, dam nén ky céc
mat phang...Cong ty VN dé nghi Toa an bac bd yéu cau cuia Co s¢ BLG.

* Nguwoi cé quyén loi, nghia vu lién quan:

- Cong ty TNHH TK vang mit va khong c6 y kién.

- Cong ty TNHH BT c6 ba Tran Thi Hué dai dién theo uy quyén khong co
v kién.

- Doanh nghiép Tu nhan HV ving mit va khong ¢ y kién.

- Ba Pham Quang Ch c6 don Xin ving mit va khong cé v kién.

* Tai Ban dn ddn sy so tham s6 3100/2022/KDTM-ST ngay 18 thang 8
nam 2022 cua Toa an nhdn dan thanh pho TD, Thanh pho Ho Chi Minh da
quyét dinh:

1- Cong ty C6 phan VN phai tra cho Co s BLG tong sb tién géc va tién
phat vi pham thoi han thyc hién thanh toan theo hop dong tam tinh dén ngay 19
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thang 10 nam 2016 1a 1.170.915.900 dong (Bang chit: Mot ty mot trim bay
muoi triéu, chin trim mudi ndm ngan chin trim dong), trong do6 sb tién thi cong
cong trinh 1a 1.128.050.000 ddng, sb tién 1di phat vi pham thoi han thuc hién
thanh toan theo hop ddng tir ngay 20 thang 5 nam 2016 dén ngay 19 thang 10
niam 2016 (theo 13i suat ngan hang 1a 9%) 13 42.865.900 dong.

Ké tir ngay tiép theo cta ngdy xét xir so thdm cho dén khi thi hanh an
xong, bén phai thi hanh 4n con phai chiu khoan tién 1di chdm tra cta sb tién con
phai thi hanh 4n theo muc 14i suat cham tra cic bén thoa thuan tai Hop dong
nhung phai phu hgp véi quy dinh cia phap luat.

2- Cong ty C6 phan VN phai tra cho Co so BLG s tién 10.000.000 dong
(Muoi triéu dong) ma Co sé BLG da tam ing dong tién chi phi to tung cho Toa
an.

Ngoai ra ban an so thim ciing xac dinh trach nhiém chiu an phi, quyén va
tho1 han khang cao cua cac duong su.

Ngay 24/8/2022, bi don da nop don khang cao toan b ban an so tham, ly
do: Trong qua trinh giai quyet vu 4n bi don khong duoc tiép can cong khai
chung cu; hop dong giao két chi co gia tri 450.000.000 dong nhung Toa cip so
tham chadp nhan yéu cau cta nguyén don 1.128. 050.000 dong ma khong co bat
ky co sé nao dé tinh khoi lugng phat sinh chi tiét; bi don chua thanh toan cho
nguyén don la do nguyén don vi pham hop d6ng nhung Toa &n van chip nhan
yéu cau cua nguyén don budc bi don tra 1di cham tra la khéng dung.

Ngay 31/8/2022, Vién truong Vién kiém sat nhan dan thanh phd Tha Prc,
Thanh phd Hf) Chi Minh khang nghi ban an so tham véi 1y do: Nguyén don
khéng cung cip dugc hoa don chu’ng tur chimg minh cho cac chi phi phat sinh
thém ngoai hop dong nhung Toa an cép so thim chap nhan toan bg yéu cau cua
nguyén don va tién 13i 1a khong c6 co 50; Toa an cap so tham khong tinh 13i dén
ngay xét xir so tham, cac bén khong tién hanh nghiém thu nhung lai tinh 13i tir
ngay cham thanh toan 20/5/2016 1a khong c6 co sd; tai phan quyét dinh vé lai
cham tra chua phu hop v6i huéng dan tai Nghi quyét 01/2019/NQ-HDTP ngay
11/01/2019; tién tam tng an phi dugc hoan lai cho nguyén don khéng dong nhat
tai phan nhan dinh va phan quyét dinh.

* Tai phién toa phiic thim:

- Nguyén don trinh bay: Giir nguyén yéu cau khoi kién, dé nghi Hoi dong
x€t xr gilt nguyén ban an so tham.

- Bi don trinh bay: Giit nguyén yéu cau khang cdo, yéu cau Toa an cap
phuc tham sira ban 4n so tham theo hudng chi chap nhan yéu cau cta nguyen
don 1a 371.000.000 dong (gia tri hop dong 450.000.000 dong - 79.000.000 dong
1a chi phi mot s hang muc nguyén don chua 1am nén phia bi don phai nhd don
vi khac thi cong nhu lam Taluy mai dat, thi cong muong thoat nudc); bi don
dong ¥ thanh toan cho nguyén don phan phat sinh thém gdm chi phi do v& lai
2.000.000 dong va chi phi xtr Iy bom min 2.000.000 dong; bi don dong ¥ mirc
1ai sudt nguyén don ap dung 9%/nam trén phan gia tri cham thanh toan tinh tir
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ngay 20/5/2016 dén ngay 19/10/2016.

- Y kién phat biéu cta dai dién Vién kiém sat nhan dan Thanh phé Ho Chi
Minh:

+ V& t6 tung: Tham phén chu toa, Hoi dong xet xur phuc tham va Thu ky
phiénrt(‘)a da thuc hién ding quy dinh cua Bc} luat TO tung dan su; Cac duong su
da chap hanh ding quy dinh ctia B luat T6 tung dan su.

+ V& tinh hop 1é cua don khang cdo: Pon khang cdo duoc ndp trong thoi
han quy dinh nén hop I¢.

+ V& ndi dung khang cdo: Pé nghi Hoi dong xét xir khong chap nhan
khang cao cua b1 don, chap nhan mot phan khang nghi cia Vién truéng Vién
kiém sat nhan dan Thanh pho Thu Duec, stra ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai li¢u c6 trong ho so vu an da dugce tham tra tai
phién tda va can ctr vao két qua tranh luan tai phién toa, Hoi dong xét xur phuc
tham nhan dinh:

[1] V& thu tuc to tung: Cong ty TNHH TK va Doanh nghi¢p Tu nhén HV
mic du da dugc triéu tap hop 1¢ lan thir hai nhung ving mat khong co ly do nen
Hoi dong xet xur can cir quy dinh tai Piéu 296 cua Bo luat TH tung dan su quyét
dinh van tién hanh xét xir vu an.

[2] Xet khang cao cua bi don khang cao toan bo ban an so tham, yéu cau
Toda an cip phic thim stra ban an so thim theo hudng chi chap nhan yéu cau cta
nguyén don la 371.000.000 dong (gia tri hop dong 450.000.000 dong -
79.000.000 ddng 1a chi phi mot sé hang muc nguyén don chua lam nén phia bi
don phai nhd don vi khéc thi cong nhu 1am Taluy mai dat, thi cong muong thoat
nuéc), Hoi dong xét xir xét thay:

[2.1] V& hinh thirc ctia don khang cao: Xet thiy don khang cdo cua bi don
trong thoi han ludt dinh, hop 1€ nén dugc chap nhan.

[2.2] Vé ndi dung khang cao, Hoi dong xét xir xét thay:

[2.2.1] Vé t6 tung: Toa 4n cip so tham da thuc hién ding thu tuc to tung
vé phién hop kiém tra viéc giao nop, tiép can cong khai chimg cir va hoa giai
theo quy dinh ctia Bo luat T tung dan su nén khang céo cua bi don vé ndi dung
nay 1a khong co co s, nén khong chap nhan.

[2.2.2] V& noi dung:

Xét ndi dung Hop ddng san 1ap (khong ghi ngay) thang 12 nim 2015
dugc ky két gitra Co s BLG va Cong ty VN céc bén thoa thuan: San ldp mit
béng trai ga toa lac tai xa Hung Loc, huyén Trang Bom, tinh Dé)ng Nai véi cac
hang muc: Hang muc 1: Mat béng khdi van phong, nha & cong nhan, kho, dién
tich 6.000 m? véi chi phi chua bao gdm thué 16.350.000 dong; Hang muc 2: Mt
bang trai ga voi chi phi chua bao gém thué 390.000.000 ddng, dién tich 45.000
m?; Hang muc 3: Muong thoat nudc véi chi phi chua bao gom thué 43.650.000
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dong. Hai bén ciing théa thuan noi dung cong viéc, thoi gian thi cong, ki thuat
cong trinh, ban v€ thi cong, thoi gian thanh todn, thoi gian thanh Iy nghiém thu
cbng trinh...

Theo nguyén don trinh bay, Co s& BLG d4 tién hanh thi cong san lap mat
bang trai ga theo cac hang myc 1 va 2 cua hop ddng cho Cong ty VN voi tong
gia tr1 406.350.000 dong Tuy nhién qua trinh thi cong c6 phat sinh mot sd van
dé nhu khong du dat san 14p, bén COng ty VN thay doi huéng chudng nén phat
sinh thém chi phi so véi ban dau tong cong 1a 1.128.050.000 dong. Xét, tai Hop
d6ng san 1ap (khong ghi ngdy) thang 12 nam 2015 dugc ky két gitta Co s BLG
va Cong ty VN cac bén c6 thoa thuan: Dat dung dé san lap 1a dat trong khuon
vién dién tich trén; Truong hop dia chat khong cho phép dao nhu cost dd thoa
thuan dan dén viéc thiéu dat dé san l1ap hay anh huong tiéu cuc dén viéc thi cong
xdy dung sau nay thi bén B (Co s¢ BLG) c6 quyén ngung thi cong va thong béao
cho bén A (Cong ty VN) dé xtr Iy phan dat con thiéu, phan dat con thiéu nay bén
A phai tu chiu chi phi mua, bén B chiu trach nhiém san 1ap nhu cam két. Nhu
vy, nguyén don yéu cau bi don thanh toan ngoai chi phi theo hop déng con co
chi phi phat sinh thém nhung nguyén don khong co tai liéu, chimg cur ching
minh cé&c bén c6 thoa thuan vé phan chi phi phat sinh thém nay ma Toa cap so
tham chi can ctr vao Thong béo “Yéu cau thanh toan lan 4” ngay 18/6/2016 cua
nguyén don giri cho bi don chua duge bi don x4c nhan dé budc bi don phai
thanh toan tong chi phi thi cong 1.128.050.000 ddng 1a khong phu hop.

Bi don trinh bay xac nhan phan ndi dung cong viéc nguyén don da lam tai
hang muc 1 va 2, tuy nhién yéu cau trir di mot sé hang muc ma phia bi don phai
nho don vi khac thi cong nhu lam Taluy mai dat, thi cong muong thoat nude voi
tong chi phi 79.000.000 dong. Xét, bi don yéu cau don vi khéac thi cong nhung
khong thong bao cho nguyén don blet khong c6 ching ctr chirng minh va bi don
chua co yéu cau phan t6 dé yéu cau bu trir s tién 79.000.000 dong tai Toa an
cap so tham, nén khong c¢o can cir chap nhan.

Xét, tai tdoa bi don xac nhan da nhan ban giao cong trinh tr ngay
20/5/2016, da xay dung cong trinh trai ga va dua vao hoat dong nén bi don phai
thanh toan cho nguyén don chi phi phat sinh tir cac hang muc theo hop dong ma
nguyén don da thi cong va ban giao cho bi don gém hang muc 1 va 2 véi tong
gia tri 406.350.000 dong (1). Tai toa bi don dong ¥ chiu chi phi phat sinh thém
gdém chi phi do v& lai 2.000.000 ddng (2) va chi phi xt Iy bom min 2.000.000
ddng (3). Tdng cong cac khoan (1) + (2) + (3) = 410.350.000 ddng.

Do bi don cham thanh toan nén phai chiu 13i phat sinh trén sb tién cham
thanh toan tur ngay ban giao cong trinh 20/5/2016 dén ngay 19/6/2016. Tai toa bi
don dong ¥ v6i muc 14i suat nguyén don ap dung 9%/nim va mirc i sudt nay
pht hop véi muc 13i suit ng qua han trung binh trén thi truong hién nay, nén
dugc chdp nhan. Nhu vy, s tién 1di cham tra bi don phai chiu 1a 410.350.000
d6ng x 9%/nam x 5 thang = 15.388.125 dong.

Téng cong, bi don phai thanh toan cho nguyén don la 410.350.000 dong +
15.388.125 dong = 425.738.125 dong.



Vé chi phi tham dinh gia: Toa an cip so tham da lam thi tuc trung cu co
quan thim dinh gid va di té chirc tham dinh gi4 nhung khdng thanh, nén chi phi
tham dinh gia Co s¢ BLG va Cong ty VN phai chiu. Cu thé Toa cip so thim di
quyét dinh Co sé BLG va Cong ty VN mdi bén phai chiu 10.000.000 ddng 1a co
CO SO.

Tir nhitng phan tich néu trén, khong c6 co sé chip nhan khang cdo cua bi
don Cong ty VN.

[3] Xét khang nghi cua Vién truéng Vién lgiém sat nhan dan thanh phé
Thu bire, Thanh pho H6 Chi Minh d€ nghi Toa cap phuc tham xem xét lai ban
an so tham, Hoi dong xét xur phuc tham c6 nhan dinh nhu sau:

Nhu d4 phan tich & muc [2.2.2], Toa &n cip so thim chi cin ctr vao Thong
bao “Yéu cau thanh toan 1an 4” ngay 18/6/2016 ctia nguyén don dé budc bi don
phai thanh toan tong chi phi thi cong 1a 1.128.050.000 dong 1a khong phu hop,
nén ndi dung khang nghi nay c6 co sé chap nhan.

Toa cap so tham chi tinh 13i tir ngay 20/5/2016 dén ngay 19/10/2016 theo
yéu cau cua nguyén don ma khong tinh dén ngay xét xir so tham 1a 6 loi cho bi
don nén khang nghi nay khong dugc chap nhan.

Tai phan quyét dinh ctia ban an so tham, Toa an cip so tham da quyét dinh
“K¢é tlr ngdy tiép theo clia ngay xét xir 80 tham cho dén khi thi hanh an xong, bén
phai thi hanh 4n con phai chiu khoan tién 13i chdm tra ciia s6 tién con phai thi
hanh an theo mirc 13i sudt ng chdm tra cac bén thoa thuan tai hop dong nhung
phai phu hop v6i quy dinh cua phap luét” 1a khdng phu hop véi quy dinh tai diém
a khoan 1 Diéu 13 Nghi quyét s6 01/2019/NQ-HDTP —~TATC ngay 11/01/2019
ctia Hoi dong Tham phan Toa 4n nhan dan tdi cao, bai 18 tai Hop dong san 1ap
(khong ghi ngay) thang 12 nim 2015 duoc ky két giita Co so BLG va Cong ty
VN céc bén khong c6 thoa thudn vé viée tra 13i, ciing khong c6 thoa thuan vé 1ai
suat nén ndi dung khang nghi nay c6 co so chap nhan.

Tir nhitng phan tich néu trén, Hoi dong xét xir thdy ¢ co s& chap nhan
mot phr:fm khang nghi cta Vién truong Vién kiém sat nhan dan thanh phé Thu
Ptc, Thanh phé H6 Chi Minh, sira mot phan ban 4n so tham.

[3] Xét v kién cia dai dién Vién kiém sat nhan dan Thanh phd H6 Chi
Minh 12 ¢6 co s& nén chap nhén.

[4] V& 4an phi: Cin cbr Ngh1 quyet sO 326/2016/UBTVQH ngay

30/12/2016 cta Uy ban Thuong vu Qudc hoi vé mire thu, mién, giam, thu, ndp,
quan 1y va sir dung an phi va 1€ phi Toa an:

- An phi dan su so thim: Nguyén don phai chiu 4n phi trén sé tién khong
dugc Toa an chap nhéan (1.170.915.900 dong — 425.738.125 ddng = 745.177.775
ddng) 1a 33.807.111 ddng; Bi don phai chiu an phi so thdm trén sb tién phai tra
cho nguyén don (425.738.125 ddng) 13 21.029.525 dong.

- An phi dan sy phac tham: Do Tda an cap phuc thim sira ban an so tham
nén ngudi khang cao la Cong ty VN khong phai chiu an phi phuc tham.



Cac phan khac cta ban an so tham khong bi khang céo, khang nghi da c6
hiéu lyc phap luat tir ngay hét han khang cdo, khang nghi, Ho1 dong xet xur phtic
tham khong xem xét lai.

Vi cac 1€ trén;
QUYET PINH:

Can ¢t vao Diéu 148, Piéu 308, Piéu 309 va Piéu 313 cua Bo luat T6
tung dan sy nam 2015;

Cén ctr vao Dicu 26 va Diéu 29 ciia Nghi quyét s6 326/2016/UBTVQH14
ngay 30 thang 12 nam 2016 cua Uy ban Thuong vu Quéc hoi quy dinh vé mirc
thu, mién, giam, thu, ndp, quan 1y va st dung an phi va I¢ phi Toa an:

Khong chdp nhan khéng co cia Cong ty Co phan VN; Chap nhan mot
phan khang nghi cua Vién truong Vién kiém sat nhan dan thanh phd Thu brc,
Thanh phé H6 Chi Minh. Sira mot phan Ban an dan sy so tham sd
3100/2022/KDTM-ST ngay 18 thang 8 nam 2022 ctia Toa an nhan dan thanh
phd Tha Puc, Thanh phé H6 Chi Minh.

Tuyén xtr:

1. Cong ty Co phan VN phai tra cho Co s& BLG s6 tién 425.738.125 (Bon
tram hai muwoi lam triéu bay tram ba mwoi tam nghin mot tram hai muwoi lam)
dong, gom: Tién thi cong cong trinh 406.350.000 dong, chi phi do vé& lai
2.000.000 dong, chi phi xtr 1y bom min 2.000.000 dong va tién 1ai cham tra
15.388.125 dong.

Cong ty C6 phan VN phai tra cho Co s¢ BLG s6 tién 10.000.000 (Mo
triéu dong) ddong ma Co so BLG di tam tng dong tién chi phi t6 tung cho Toa
an.

Ké tir ngdy ban an, quyét dinh c6 hiéu luc phap ludt (ddi véi cac trudng
hop co quan thi hanh 4n ¢6 quyén cha dong ra quyét dinh thi hanh an) hodc ké
tir ngay c6 don yéu cau thi hanh an (d6i véi cac khoan tién phai tra cho ngudi
dugc thi hanh 4n) cho dén khi thi hanh 4n xong tat ca cac khoan tién, hang thang
bén phai thi hanh an con phai chiu khoan tién 1i ctia s6 tién con phai thi hanh an
theo mirc 13i suat ng qua han trung binh trén thi truong.

2. An phi dén sy so tham:

Co s BLG phai chiu &n phi 12 33.807.111 d6ng, nhung duoc trir vao tién
tam Gng an phi da nop 1a 23.563.700 dong theo Bién lai thu sé 006858 ngay
25/10/2016 ctia Chi cyc Thi hanh an dan sy huyén Trang Bom, tinh Pdng Nai.
Co s BLG con phai ndp thém 10.243.411 (Muoi triéu hai tram bon muroi ba
nghin bon tram muwoi mét) dong.

Cong ty Co phan VN phai chiu an phi 1a 21.029.525 (Hai mwoi mét triéu
khéng tram hai mwoi chin nghin nam tram hai muwoi lim) ddng.

3. An phi dén sy phtic thim:



Cong ty C6 phan VN dugc hoan lai sO tién tam Ung an phi da ndp la
2.000.000 (Hai tri¢u) dong theo Bién lai thu so AA/2021/0028310 ngay
30/8/2022 cua Chi cuc Thi hanh an dan su thanh phd Thu Ptrc, Thanh pho Ho
Chi Minh.

‘ 4. Céac bén duong su thi hanh an tai co quan thi hanh dn dan sy co tham
quyen.
5. Ban an nay c6 hi¢u luc phap luat ngay.

6. Truong hop ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy nam 2008 (da duogc sira d6i, bo sung nim 2014) thi nguoi dugce
thi hanh an dan sy, nguoi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh
an, quyén yéu cau thi hanh an, ty nguyén thi hanh an hoic bi cudng ché thi hanh
an theo quy dinh tai cac diéu 6, 7, 7a va 9 Luat Thi hanh an dan sy; thoi hiéu thi
hanh 4n dugc thyc hién theo quy dinh tai Piéu 30 Luét Thi hanh 4n dan su.

]YI_OZ\ llzlllljt?l'nc TM. HOI PONG XET XU PHUC THAM
“TAND can cao tai TP.HCM: THAM PHAN - CHU TOA PHIEN TOA
- VKSND cép cao;

- VKSND TP.HCM;

-TAND TP.TD;

- Cuc THADS TP.HCM;

- Chi cuc THADS TP.TD;

- Cac duong su;

- Luu: VT, ho so vu an. Vii Thi leb,ng
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