TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH LAM DONG Doc lap - Tu do - Hanh phic

Ban 4n sb: 16/2017/HNGD-PT
Ngay: 27-7-2017
V/v xin ly hén.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAM PONG

- Thanh phin Hpi dong xét xir phiic thdm gom cd:

Thim phan - Chii toa phién toa: Ong Bui Hitu Nhan
Cdc Tham phén: Ong Nguyén Hiru Hong
Ba Vi Thi Nguyét

- Thuw ky phién t0a: Ba Hoang Thi Mai - Thu ky Toa 4n, Toa an nhan dan
tinh Lam Pong.
- Dgi di¢n Vign Kiém sdt nhéan dan tinh Lam Pong tham gia phién toa:
Ba Vo0 Thi Kim Anh - Kiém sat vién.
Ngay 27 thang 7 nam 2017 tai tru s¢ Toa én nhan dan tinh Lam Pong xét
xu phuc tham cong khai vu an thu ly s6 07/2017/TLPT-HNGD ngay 29 thang 3
nam 2017 v€ viéc “Xin ly hon”.
Do Ban an hon nhan va gia dinh so tham s6 05/2017/HNGD-ST ngay 20
thang 02 nam 2017 ctia Toa an nhan dan huyén B bi khang cao va khang nghi.
Theo Quyét dinh dwa vu 4n ra xét xir phiic tham s6 113/2017/QD-PT ngay
04/7/2017; Thong bao so 492/TB-TA ngay 26 thang 7 nam 2017, gilta cac
duong su:

- Nguyén don: Ba Db Thi Minh T, sinh nam: 1977; cu tra tai: S6 473/2
duong N, phuong L, thanh pho B, tinh Lam Dong. (C6 mat).

Nguoi bdo vé quyén va loi ich hop phdp ciia nguyén don ba T:

Ba Hb ‘Thi P, sinh nam: ,1975; Vian phong luat su L thudc Doe‘tp luat su
tinh Lam Dong; cu tra tai: SO 161A duong N, phuong L, thanh ph6 B, tinh
Lam Pong. (C6 mat).

- Bi don: Ong Trén Van K, sinh nam: 1962; cu tru tai: Thdn 8, xa L,
huyén B, tinh Lam Pong. (C6 mat).

- Nguoi co quyén loi, nghia vu lién quan:



Ong Tran Van H, sinh nam: 1942; Ba Nguyén Thi N, sinh nim: A1943;
cung cu tra tai: SO 154 duong T, thi tran L, huyén B, tinh Lam Dong. (Ong H
c6 mat, ba N vang mat).

(Ba N 1y quyén cho dng H theo vin ban uy quyén ngay 03/4/2017).

Nguoi bdo vé quyén va loi ich hop phdp cia nguoi c¢é quyén loi, nghia vu
lién quan ong H:

Luat su Vi Van B, sinh nam: 1975; \{a’m phong luat su Vii Van B thuc}g
Doan luat su tinh Lam Dong; cu tra tai: S6 34 duong T, phuong B, thanh pho
B, Lam Bong. (C6 mat).

- Nguwoi khdng cado:
1. Ba Db Thi Minh T — Nguyén don;
2. Ong Tran Vin K — Bi don;

3. Ong Tran Van H, ba Nguyén Thi N - Ngudi ¢6 quyén loi, nghia vu lién
quan;

- Do c6 khéang nghi ciia: Vién truong Vién kiém sat nhan dan tinh Lam
Déng.

NOI DUNG VU AN:

Tai don khoi kién ngay 09/12/2015 va quda trinh tham gia 16 tung tai Toa
an, nguyén don ba Do Thi Minh T trinh bay:

Vé quan hé hon nhan: Ba T va 6ng K chung song v6&i nhau tor ndm
1999, ¢6 dang ky két hon tai UBND phuong L, thanh pho B, tinh Lam Pong.
Viéc chung song 1a hoan toan ty nguyén, co t6 chirc le cudi va dugce hai bén
gia dinh dong y. Qua trinh _chung song vo chong song hanh phiic dén nam
2007 thi phat sinh mau thuan va ngay cang tram trong ma nguyén nhén chu
yéu 1a hai nguoi bat dong nhau vé quan diém sdng, khong tin tudng nhau vé
tinh cam va tién bac. Vo chong thuong xuyén cii nhau nén khong thé han
gan duoc tinh cam. Hai nguoi di sdng ly than tir thang 01/2015 cho dén nay,
manh ai ngudi dy song, khong ai quan tdm chiam séc gi dén nhau. Nay tinh
cam vg chong khong con, do vay ba T lam don xin dugc ly hon véi ong K.

Ong K théng nhat voi 10i trinh bay trén ciia ba T, 6ng K ciing dong y
lyhonvéibaT.

Vé con chung: Ba T va 6ng K théng nhét trinh bay, qua trinh chung
song ba T va 6ng K c¢6 véi nhau 02 ngum con chung 1a Tran Minh N, sinh
ngay 06/9/2000 va Tran Québc T, sinh ngay 21/02/2003. Khi ly hon, ba T va
6ng K thoa thuan giao ca 02 con chung cho ba T nudi dudng cho dén khi
chau N va chau T du 18 tudi. C)ng K dong ¥ cdp dudng nudi con chung la
1.200.000 dong/thang/chau cdp dudng hang thang, thoi gian bit dau cap
dudng ké tir khi giai quyét xong vu an.



Vé tai san chung: Ba T trinh bay qua trinh chung song ba T va 6ng K
c6 tao dung duoc mot sb tai san chung gdm:

”l:al san trén dat thudc thira dat s6 0, t& ban do 11, xa L, huyén B, tinh
Lam DPong.

Cay trong trén dién tich dat 18.201,8m” thudc thira 71, t& ban do 10, xa
T, huyén D, tinh Ldm Pong va cay trong trén dién tich ba T va 6ng K khai
pha 674m?’.
Ngoai ra ba T va dng K con c6 mot sé dd dung sinh hoat khac.
~ Khilyhon, ba T yéu cau chia doi gia trj tai san trén dat thudc thira dét
80 0, to ban do 11, xa L,, huyén B, tinh Lam Dong. Ba T dong ¥ giao tai san
trén dat thudc thira dat s6 0, to ban d6 11, Xa L, huyén B, tinh Lam Dong cho
6ng K va yéu cau ‘0ng K thanh toan cho ba T 1/2 gia tri twong ung bang tién

theo chimg thu tham dinh gia. Con tai san 1a dat ba T khong yéu cau vi day 1a
tai san riéng cua 0ng K.

Poi vé6i cay tréng trén dat thudc thira 71, to ban do 10, xa T, huyén D,
tinh Lam Dong ba T yéu cau chia d6i bang hién vat.

Pbi véi s6 tién 100.000.000 dong ba T yéu cau 6ng K phai c¢é trach
nhiém thanh toan cho ba T va dé nghi Toa an cong nhan.

Pbi voi mot s6 do dung sinh hoat khac trong gia dinh hai bén tu thoa
thuan chia vi nhau nén ba T khong yéu cau Toa an giai quyeét.

Ong K trinh bay: Qué trinh chung séng 6ng K va ba T c6 tao dung
dugc mot so tai san chung gom:

Tai san trén dat thudc thira dat s6 0, to ban db 11, xa L, huyén B, tinh
Lam Dong.

Ngoai ra ba T va ng K con c6 mot sé dd dung sinh hoat khac.
Khi ly hén 6ng K yéu cau nhu sau:

Déi voi tai san trén dat thugc thura dat s6 0, to ban d6 11, xa L, huyén
B, tinh Lam Pong, Ong Kyéu cau dugc nhan va dong y thanh toan lai cho ba
T 1/2 gia tri tai san bang tién theo chung thu tham dinh gia. Con quyen su
dung dat thudc thira dat s6 0, to ban d6 11, Xa L, huyén B, tinh Lam Dong la
tai san riéng cua 0ng K.

Ong K dong ¥ thanh toan lai cho ba T 100.000.000 dong ddi véi céc
tai san khac ma hai bén da tu thoa thuan chia, con cac d6 dung sinh hoat
trong gia dinh hai bén ty thoa thuan chia véi nhau nén khong yéu cau Toa an
giai quyét.

Déi voi cay trong trén dién tich dat 18.201,8m? thudc thira 71, t& ban
d6 10, xa T, huyén D, tinh Lam Pdng 1a tai san ctia bd me 6ng K, khong phai
tai san chung cua ba T, 6ng K nén khi ly hon ong K dong vy tra lai cho bb me
ong. Dbi voi cay trong trén dién tich dat dng K, ba T khai pha 674m? thi 6ng
K dong y chia doi.



Vé no chung:

Ba T trinh bay: Qua trinh chung song ba T va 6ng K ¢6 vay ng Ngan
hang Nong nghiép va Phat trién Nong thon Viét Nam chi nhanh L, Nam Lam
Bong s6 tién 250.000. 000 ddéng nhung 6ng K da tra hét cho Ngan hang, sb
tién tra no nay ba T cho rang 6ng K thu hoach ca phé thudc thira 71, t& ban
d6 10, xa T, huyén D, tinh LAm Ddng dé tra nén ba T khong dong 3’7 thanh
toan lai cho dng K 1/2 s6 tién tra ng cho Ngan hang.

Ong K trinh bay: Qua trinh chung séng ba T va 6ng K ¢ vay ng chung
ctia Ngan hang Nong nghiép va Phat trién Nong thon Viét Nam chi nhanh L,
Nam Lam Pdng sd tién 250.000.000 déng nhung 6ng K di vay muon cua
ngudi nha dé tra hét sé no trén cho Ngan hang nén 6ng K yéu cau ba T phai
tra lai 1/2 s6 ng trén cho 6ng K.

Ngueoi c6 quyén loi, nghia vu lién quan 6ng H trinh bay:

Toan bo dién tich dat 18.201,8m’ va cdy trong trén dét thudc thira 71,
td ban d6 10, xa T, huyén D, tinh Lam Dong 1 tai san caa 6ng H, ba N. Ong
H, ba N chi cho vo chong ba T, 6ng K muon canh tac va thu hoach hoa mau,
chtr khong cho hai vo chong ba T, 6ng K. Nay vo chong ba T, 6ng K Iy hon
thi 6ng H, ba N yéu ciu ba T, 6ng K tra lai toan bo dién tich dit 18.201,8m?
Va‘l‘ cay tréng trén dat thudc thira 71, to ban d6 10, xa T, huyén D, tinh Lam
Dong.

Ong H cho r@ing; Do tai san la dat 18.201,8m? va cay trong trén dat
thudc thira 71, to ban do 10, xa T, huyén D, tinh Lam Pong la ctia 6ng H nén
ong H, ba N khong khai kién cling khong dong tam (rng an phi theo quy dinh
cua phap luat.

DO voi cdy trong trén dién tich dat khai pha va dat (do ong K vaba T
khai pha), 6ng H yéu cau dugc nhan va thanh toan lai cho ba T, 6ng K theo
gia do 6ng H dua ra.

Vé chi phi do v&, thim dinh gi4 va xem xét tham dinh tai cho: Ba T,
ong K dé nghi Toa an giai quyét theo quy dinh cua phap luat.

Tai phién toa so tham, nguyén don, bi don thay d6i mot phan 15i trinh
bay cua minh cu thé nhu sau:

Vé con chung, dng K yéu cau duge nhan nudi chau T cho dén khi chau
T du 18 tuodi, ong khong yéu cau ba T cap dudng nudi con.

V& tai san chung, 6ng K vé6i ba T théng nhat lai véi nhau vé gia va tu
thdéa thuan chia nhu sau:

Nha ¢ tri gia 117.788.580 déng, 0ng K nhan nha va thanh toan lai cho
ba T tri gia 1/2.

Nha bép 1a 30.000.000 dong, 6ng K nhan nha va thanh toan lai cho ba
T tr1 gia 1/2.



Tuong bao 9.000.000 déng, 6ng K nhan va thanh toan cho ba T tri gia
1/2.

Nha tdm va nha vé sinh 3.564.000 déng, 0ng K nhan va thanh toan lai
choba T tri gia 1/2.

_ Mai che bao gém bén hong, phia trudc va phia sau tri gia 23.976.000
dong, ba T nhan va thanh toan lai cho éng K 1/2.

Cira trudc bang st 5.500.000 déng, ba T nhan va thanh toan cho 6ng
K 1/2.

Ngoai ra ba T rat yéu cau khéi kién vé viéc bude dng K phai tra cho ba
T 100.000.000 dong vé viéc hai bén chia tai san chung trudc day.

Nguoi co quyen loi, nghia vu lién quan 1a 6ng H van giit nguyén yéu
cau nhu trén va dé nghi hodn phién toa dé dong tam g an phi.

Toda 4n da tién hanh hoa giai nhung khong thanh.

Tai Ban an hon nhan va gia dinh so tham s6 05/2017/HNGD-ST ngay 20
thang 02 nam 2017 ctia Toa 4n nhan dan huyén B da xu:

1/ Cong nhan sy thuan tinh ly hon gitta ba P4 Thi Minh T véi 6ng Tran
Van K.

2/ V& con chung: Giao con chung la Tran Minh N, sinh ngay 06/9/2000
cho ba P56 Thi Minh T nudi dudng cho dén khi chau N du 18 tudi, giao con
chung 14 Tran Qudc T, sinh ngay 21/02/2003 cho 6ng Tran Vin K nuéi dudng
cho dén khi chau T du 18 tudi. Khong ai phai cip dudng nudi con.

Viéc thay doi nguoi truc tiép nudi con va thay doi mirc cip dudng nudi
con sau khi ly hon ciing nhu viéc tham nom, cham séc con theo quy dinh cua
Luét hon nhan va gia dinh.

oy Vé tai san chung: Qng Tran Vin K c6 trach nhiém thanh toan cho ba
D6 Thi Minh T 65.438.290 dong.

Giao cho 6ng Tran Van K dugc quyén so hitu, st dung tai san 1a nha o,
nha bép, tuong bao, nha tam va nha vé sinh toa lac trén thira dat s6 0, to ban do
11, xa L, huyén B, tinh Lam Dong.

Giao cho ba T duoc sé hitu, sit dung mai che (mai che phia trude, phia
sau, bén hong) va ctra sat phia trudc (ba T phai ¢6 trach nhiém tu thao do).

Tam giao cho ba QS Thi Miph T duoc su Qung cay tréng trén dién tich dat
9.100,9m? thudc mot phan thira s6 71, to ban do 10, xa T, huyén D, tinh Lam
Dong.

Phén cay trong tam giao cho ba T c6 t cAn nhu sau: Mot phia giap dat

ong Nguyén Cong L, mot phia giap dat ong So6i Phu H, mot phia gidp sudi va
mdt phia giap cay trong tam giao cho dng K.



Tam giao cho 6ng‘Tr§n Van K duoc st dung cay trong trén dién tich dat
9.;00,9m2 thugc mot phan thira so6 71, t& ban do 10, xa T, huyén D, tinh Lam
Dong.

Phan cay trong tam giao cho 6ng K c6 tr can nhu sau: Mot phia giap phan
cdy trong tam giao cho ba T, mot phia giap sudi, mot phia giap dat 6ng K’B, mot
phia giap dat ong Lé T D, mot phia giap dat 6ng Th.

DPoi V‘(')’i quyén st dung dat thudc thira sd 71, to ban d6 10, Xa T, huyén D,
tinh Lam Dong thi ba T va 6ng K ¢ trach nhiém tra lai cho Nha nudc khi Nha
nudc yéu cau.

~_ Dinh chi yéu cau vé viéc ba DS Thi Minh T yéu cau ong Tran Van K tra
s0 tién 100.000.000 dong.

4/ Vé no chung:

‘ Budc ba DS Thi Minh T phai tra lai cho éng Tran Vin K 125.000.000
dong.

5/ Vé chi phi xem xét, tham dinh tai chd, do v&, tham dinh gia:

_ Budc ong Tran Vian K phai tra lai cho ba P4 Thi Minh T 5.520.400 dong
tién chi phi xem xét, tham dinh tai cho, do v€ va dinh gi4 tai san.

6/ V& an phi:

Buoc ba 6 Thi Minh T phai nop 200.000 doéng an phi xin ly hén va
8.372.314 dong an phi dan sy so tham trén phan tai san duoc nhan. Tong cong
ba T phai nop 8.572.314 doéng an phi dan sy so thim. Puoc trir vao sd tién
7.450.000 d6ng tam tmg an phi da ndp tai bién lai thu tam tng an phi, 1¢ phi Toa
an s6 0006526 ngay 10/12/2015 va bién lai s6 0006918 ngay 15/11/2016 cua
Chi cyc thi hanh an dan sy huyén B. Ba T con phai ndp 1.122.314 dong an phi
dan su so tham.

Bugc 6ng Tran Van K phai ndp 8.372.314 ddong an phi dan su so thim
trén phan tai san dugc nhan.

Ngoai ra, quyét dinh ciia ban 4n con tuyén vé quyén khang cdo va trach
nhi€m thi hanh an cta cac duong su.

Ngay 01/3/2017, ngay 28/02/2017, ngay 10/3/2017, ngay 17/3{2017,
nguyén don ba B6 Thi Minh T; Bi don 6ng Tran Van K; Nguoi cé quyén loi,
nghia vu lién quan 6ng Tran Vian H, ba Nguyén Thi N khang cao va Vién truong
Vién kiém sat nhan dan tinh Lam Pong khang nghi doi v6i mot phan Ban an
hén nhan va gia dinh so tham sb 05/2017/HNGD-ST ngay 20 thang 02 nam
2017 cua Toa &4n nhan dan huyén B, tinh Lam Dong.

1/ Ba Bb Thi Minh T khong dong y thanh toan lai cho ong Tran Vin K s6
tién 125.000.000 dong;

2/ Ong Tran Vin K cho rang thira dat sb 71, to ban dd sb 10 toa lac tai Xa
T, huyén D, tinh Lam Pong 1a ctia bo me 6ng K nén dé nghi tra lai cho bo me



ong K; Déi voi van dé chia tai san chung thi viéc dinh gia tai san la khong dung
nén dé nghi huy ban an so thim dé giai quyét lai;

3/ Ong Tran Vin H, ba Nguyén Thi N cho rang dién tich dét va ciy trong
trén dat khoang 18.000m? thudc thira dat s6 71, t& ban dd sb 12 toa lac tai xa T,
huyén D, tinh Lam Ddng 1 thudc quyén st dung hop phap ciia 6ng ba nén bude
ong K, ba T phai tra lai cho 6ng ba;

4/ Vién kiém sat nhan dan tinh Lam Pdng khang nghi dé nghi huy mot
phan ban an so thAm vé phan con chung, tai san chung va no chung cua vo
chdng ba T, 6ng K, giao ho so cho Tda an nhan dan huyén B giai quyét lai theo
quy dinh cta phap luat do vi pham t6 tung va noi dung.

Tai phién toa phuc tham: Nguyén don ba T van giir nguyen yéu cau khéi
kién va yéu cau khang cao, dé nghi Toa an chap nhan khang céo; ong K van gitr
nguyén yéu cau khang cao; 6ng H van giit nguyén yéu cau khang cao; dai dién
Vién kiém sat nhan dan tinh Lam Dong rat mot phan khang nghi ddi véi phan
con chung con vé khang nghi d6i voi phan tai san chung va ng chung thi van giir
nguyén yéu cau khang nghi va dé nghi chap nhén khang nghi; cac bén duong su
khong thoa thuan duoc véi nhau vé viée giai quyét vu an.

Nguoi bao ve¢ quyen va loi ich hop phap cua nguyén don ba T la luat su P
van giir nguyén yéu cau khang cao cua ba T va dé nghi chap nhén khang cdo cua
ba T. Nguoi bao vé quyén va lot ich hop phap cua ngudi co quyén loi, nghia vu
lién quan 6ng H la luat su B van gitt nguyén yéu cau khang cao cua ong H, ba N
va dé nghi chip nhan khang céo cua ong H, ba N.

Pai dién Vién kiém sat nhan dan tinh LAm Pong tham gia phién toa phat
biéu y kién vé viéc tuan thu phap luat ciia Tham phan va Hoi dong xét xir, viée
chap hanh phép lut ctia nguoi tham gia t6 tung, cu thé Thadm phéan di chap hanh
dung cac quy dinh ctia Bo luat T6 tung Dan sy trong qua trinh giai quyét vu an.
Tai phién toa Hoi dong xét xtr va cac duong su di thuc hién ding cac quy dinh
ctia Bo luat T6 tung Dan su vé phién toa dan su phuc tham; dé nghi Ho1 déng
xét xtr can cur khoan 3 Diéu 308 cua Bo luat T tung Dan su; chép nhan khang
céo cua ba T; khdng chap nhan khang céo ciia 6ng K; khong chap nhan khang
cdo ctia 6ng H, ba N; chdp nhian mot phan Quyét dinh khang nghi s6
359/QDKNPT ngay 17/3/2017 cua Vién trudong Vién kiém sat nhan dan tinh
Lam Pong. Hiy mot phan ban an dan sy so thim vé phan tai san.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu cé trong hd so vu an, dugc thim tra tai
phién toa; Can ctr vao két qua tranh tung tai phién toa va cac quy dinh cta phap
luat; Y kién cua dai dién Vién kiém sat tham gia phién toa. Hoi dong xét xur
nhan dinh:

[1] Vé thii tuc t6 tung: Tai phién tdoa phuc tham, ngudi c6 quyén loi, nghia
vu lién quan ba N da duoc Toa an triéu tap hop 1é nhung vang mit tai phién toa
va cO van ban iy quyén cho 6ng H va 6ng H c6 mit tai phién toa. Vi vay Hoi
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dong xét xir can cir Piéu 296 Bo luat T tung Dan su dé tién hanh xét xir vu an
theo thu tuc chung.

[2] Ve quan hé tranh chdp: Xuat phat tir viéc nguyén don ba T cho rang
ba va 6ng K két hon véi nhau 1a tu nguyén, c6 dang ky két hon theo quy dinh
cua phép luat. Qué trinh chung song vo chong séng hanh phuc voi nhau duoc
mot thoi gian thi phat sinh mau thuan, hién nay tinh cam vo chong khong con,
muc dich hon nhan khong dat dugc nén ba T @& nghi duge ly hén véi 6ng K.
Con 6ng K ciing déng y ly hon véi ba T. Tuy nhién, hai bén khong théng nhat
dugc v6i nhau vé tai san chung va no chung. Vi vay, hai bén phat sinh tranh
chap. Toa an cip so tham xéac dinh quan hé tranh chép 1a “Xin ly hén” va thudc
tham quyén giai quyét cia Toa an 14 ¢6 can ct, ding phap luat.

[3] Vé quan hé hon nhan: Sau khi xét xtr so thim cac duong sy khong khang
cao, Vién kiém sat khong khang nghi nén da c6 hiéu luc phap luat.

Xét khang céo cuia nguyén don ba T, bi don 6ng K, ngudi c¢6 quyén loi,
nghia vu lién quan 6ng H, ba N va khang nghi ctia Vién truéng Vién kiém sat
nhan dan tinh Lam Dong:

[4] Vé con chung: Ba T, 6ng K déu thira nhan vo chong c6 02 ngudi con
chung 1a chau Tran Minh N, sinh ngay 06/9/2000 (but luc s6 11) va chau Tran
Quéc T, sinh ngay 21/02/2003 (but luc s6 12), sau khi ly hdn ba T c¢6 nguyén
vong dugc nudi ca hai con chung, con 6ng K cd nguyén vong duoc nudi chau T
va dong ¥ giao chau N cho ba T nuéi dudng, mic du ca chau T va chau N déu c6
nguyén vong & véi ba T (but luc s6 110, 111). Tuy nhién, hién nay ba T chua c6
nha &, cong viéc khong on dinh, néu giao ca hai con chung cho ba T nuédi dudng
thi s& khong dam bao diéu kién tot nhat vé diéu kién vat chat cho ca hai con
chung.

Tai phién toa phuc thim 6ng K ndp don trinh bay nguyén vong cua chau
T thé hién chau T ¢6 ‘nguyén vong dugc ¢ voi ong K, ¢o xac nhan cua giao vién
cht nhiém chau T, dong thoi ba T ciling thira nhan chit viét va chit ky trong don
trinh bay do 6ng K cung cép 1a chit ky cta chau T. Vi vdy, dé dam bao cho su
phat trién binh thuong cia cic con chung, Toa an cdp so tham di quyét dinh
giao chau T cho 6ng K nudi dudng, giao chau N cho ba T nudi dudng 1a hop 1y
va ding quy dinh cua phap luat. Ngoai ra, sau khi xét xir so tham ba T va 6ng K
déu khong khang céo vé phan con chung, va tai phién toa hom nay dai dién Vién
kiém sat nhan dan tinh Lam Pong rat khang nghi vé phan con chung nén can
chap nhan.

[5] B6i véi dién tich dat thude thira 71, to ban dd sé 10, x4 T, huyén D,
tinh Lam Pong, cdp so tham x4c dinh dién tich dat néu trén 1a dat Lam nghiép.
Toa &n cap phuc tham di c6 bién ban 1am viéc ngay 13/4/2017 voi dai dién Ban
quan ly rung phong ho T thi c6 co so xac dinh day la dat Lam nghiép do UBND
tinh Lam Dong cap quyén sir dung dat cho Ban quén 1y rung T, nén Ban quan 1y
rimg T dé nghi Toa 4n budc 6ng K, ba T tra lai dién tich dat rimg néu trén nhung
do cap so tham chua xem xét vé phﬁn nay ma chi tam giao cdy trong trén dat con
dién tich dat thi ba T, 6ng K co trach nhiém tra lai cho Nha nudc khi Nha nudc
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yéu cau. Vi vay, néu Ban quan 1y rimg T yéu cau ba T, 6ng K tra lai dién tich dat
rung néu trén thi s€ dugce Toa an giai quyét bang mot vu an khac, nén viéc dua
Ban quan ly rung T vao tham gia t6 tung v6i tu cach 1a ngudi cd quyén loi,
nghia vu lién quan 1a khong can thiét.

Ngoai ra, Vién kiém sat cho rﬁng dién tich dat 18.201,8m? thudc thira 71,
t& ban dd s6 10 thi 6ng K, ba T con khai pha thém dién tich 674m? trén dat co
cdy ca phé, cac bén duong su déu thira nhan ddy 1a tai san chung cua dng K, ba
T va ong K, ba T yéu cau chia d6i dién tich dat nay thi tai phién toa phic tham
hom nay céc bén duong su déu thira nhan dién tich dat 674m? nay la nam trong
dién tich dit 18.201,8m? thudc thia 71, to ban d6 sb 10 (nghia Ia tinh ca dién
tich 674m? nita thi méi thanh 18.201,8m?). Nhu d3 phan tich & trén thi mic du
cac duong su cho rang ddy 1a dat khai pha nhung dién tich dat nay van thudc dat
Lam nghiép do Ban quan ly rung phong ho T quan ly nén khong c6 co so de
phan chia dién tich dat nay, ma chi giai quyét doi véi tai san 1a cay ca phé trong
trén dat nén viéc khang nghi cua Vién trudéng Vién kiém sat nhan dan tinh Lam
Pong vé phan nay 1a khong c6 co s¢ dé chip nhan.

[6] Theo Hop dong tin dung s6 5492-LAV20150 ngay 20/10/2015 thi 6ng
K, ba T vay ctia Ngan hang Nong nghiép va Phat trién Nong thon Viét Nam chi
nhanh L, Nam Lam Pong s6 tién 250.000.000 dong dé kinh doanh mua ban may
cay, ¢ chir ky xac nhan cua 6ng K, ba T (but luc s6 09-10), dong thoi, 6ng K, ba
T ciing thira nhan day 1a khoan no chung cua ca hai vo chdng (but luc sé 35-36)
nén cé co sd dé xac dinh day 1a khoan no chung ctia 6ng K, ba T d6i véi Ngan
hang. Trong qua trinh dng K, ba T séng ly than thi dng K di tra toan bo sd no
trén cho Ngan hang, ba T cho ring dng K di thu hoach ca phé dé tra no Ngan
hang vé khoan no nay nén ba khong dong v tra lai cho dng K sé tién 125.000.000
ddng. Cac bén duong su déu thira nhin san luong ca phé cua cac nam 2014,
2015, 2016 nhung lai khong théng nhat dugc vé cac chi phi dau tu doi véi cac vu
mua ca phé néu trén. San luong ca phé dugc cac bén duong su xac dinh nhu sau:
Vu mua nam 2014 san lugng ca phé thu hoach 1a 43,5 bao ca phé nhan Robusta
(khéi lugng dugc xac dinh 13 khoang 50kg/bao) twong tmg khoang 2.175kg; vu
mua nam 2015 san luong ca phé thu hoach 1a 3,3 tin nhan Robusta; vu mia nim
2016 san lugng ca phé thu hoach 1a 4,7 tn nhan Robusta.

[7] Cac duong sy 1a ba T, dng K, 6ng H déu théng nhat san luong ca phé
thu hoach vu mua nim 2014 13 43,5 bao ca phé nhan Robusta (khdi luong duoc
xac dinh la khoang 50kg/bao) tuong ting khoang 2.175kg. Toan bd chi phi cua vu
mua ca phé nam 2014 1a do 6ng K, ba T tu dau tu va thu hoach, san luong ca phé
thu duoc thi do 6ng K quan Iy nhung 6ng K cho rang dd dung toan bd san luong
ca phé ctia vu mua nam 2014 dé tra s6 ng chung 67.000.000 dong ma 6ng K, ba T
d3 no anh Tran Van N. Ba T va dng K déu thdng nhat toan bo chi phi dau tu cua
vu mua nam 2014 1a do vo chéng tu bo ra nén khong yéu cau tinh lai chi phi dau
tu ma chi tinh gia tri san luong ca phé, hai bén ciing khong thong nhat duoc gia
ca phé cua ndm 2014, vi vay, can cin cit vao gia ca thi truong tai thoi diém nam
2014 dé tinh gia tri san lugng ca phé.



 Gia ca phé ndm 2014 giao dong tir 38.600 dong — 40.700 dong/1kg nhan.
Can xac dinh gia ca phé nam 2014 trung binh la 39.650 dong. San luong ca phé
dat 2.175kg. Tuong trng vai so6 tién 1a 39.650 dong x 2.175kg = 86.238.750 dong;

Tai phién toa hom nay, ba T, 6ng K thong nhit va thira nhén dél v6i khoan
ng cta anh Tran Van N (13 em trai ctia 6ng K) lién quan dén so tlen ng gbc 1a
50.000.000 dong, 1ai phat sinh 1a 17.000.000 ddng. Tong cong sO tlen ong K, ba
T ng anh N 12 67.000.000 dong, ong K va ba T ciing thong nhit moi bén phai
chiu ¥ s6 no trén, tuong mg mdi bén phai chiu 33.500.000 dong. Ba T ciing thira
nhan 6ng K 1 ngudi da tra toan b s6 ng trén cho anh N,

Tai phién toa hom nay, ba T, 6ng K va 6ng H déu thira nhan toan bo chi
phi dau tu dbi v6i cay ca phé trén dién tich 18.201,8m” cta vy mua nim 2014 13
do 6ng K, ba T dau tu, 6ng K ciing thira nhan san luong ca phé nam 2014 1a do
6ng K quan 1y nhung 6ng K di dung san luong ca phé nim 2014 dé tra sé no
67.000.000 dong ma vo chong di vay ciia anh N. Sau khi xem xét khoan ng cia
anh N thi thay rang, gia tri ca phé thu dugc ciia vu mua nim 2014 1a 86.238.750
dong, s6 tién ba T, 6ng K thira nhan c¢6 no caa anh N 13 67.000.000 dong, nén can
lay toan bd san luong ca phé thu hoach ciia vu miia nim 2014 c6 gia tri bang tién
1a 86.238.750 dong — 67.000.000 dong (khoan ng chung) = 19.238.750 dong. S6
tién 19.238.750 déng dugc xac dinh 1a 191 nhuan thu dugc ctia san luong ca phé
vu mua nim 2014 con lai, sau khi da khau trir khoan ng chung ddi véi anh N nén
can chia cho 6ng K, ba T mdi ngudi duoc nhan % loi nhuan trén, twong Gng voi
sO tién 1a 19.238.750 dong/2 = 9.619.375 dong. Do dng K 1a ngudi quan 1y toan
bd san luong ca phé ciia vu mua nam 2014 va da tu tra ng cho anh N nén viéc
thanh toan ng véi anh N thi 6ng K da thuc hién xong, nén 6ng K con phai thanh
toan lai cho ba T sd tién 9.619.375 déng 12 loi nhuin con lai ma mdi bén dugc
huong. Vi vay, khang cdo ciia ba T vé san luong ca phé ctia vu mua nam 2014 13
c6 can clr dé chap nhan.

Pbi véi sb tien 80.000.000 dong cac bén thira nhan dng K 1a nguoi quan 1y
s6 tién nay nhung ba T va 6ng K déu théng nhat da chi tiéu sinh hoat trong gia
dinh va lo viéc hoc tap cho hai con chung. Ngoai ra, con mot sb tai san 1a may
cay, do dng K, ba T da ty thoa thuén giai quyét trude khi ly hon nén khong dé cap
dén nira.

[8] P6i v6i vu mua nam 2015 va 2016 thi ba T, ong K, 6ng H déu thira
nhan toan bd chi phi 1a do dng H dau tu va éng H ciing tu thu san luong ca phé
cua vu mua nam 2015 va 2016. Cac bén duong sy cing théng nhat voi nhau vé
san lugng ca phé thu hoach nhung lai khong thong nhat duoc véi nhau vé chi phi
dau tu. Ba T cho rang chi phi dau tu cta vy mua nim 2015 va nim 2016 1a
100.000.000 dong (mdi vu mua 1a 50.000.000 dong); Ong H cho rang chi phi dau
tr cia vu mua nam 2015 va 2016 1a 300.000.000 dong (mdi vu mua la
150.000.000 dong). Ong K thong nhét véi 16i trinh bay ciia 6ng H.

Theo Cong van 5O 216/PNN ngay 19/7/2017 cua Phong Nong nghiép va
Phat trien Nong thon huyén D thé hién: Pinh mtc cho lha (twong tng voi
10.000m?) ca phé kinh doanh cho ning suét 2.5 tdn/ha nhu sau: Phan SA 200kg;
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Phén dam (Ure) 520kg; Phan Lan super 700kg; Phan Kali (KCl) 500kg; Phéan vi
sinh 1.750kg; Phan chuong 5 tan; Thudc trir ¢6 4 1it; Thude Bao vé thuc vat 8 lit
(hoic 8kg); Tudi nudc 02 1an; Cong chim soc va thu hoach 125 cong.

Dbi chiéu véi gia ca thi trudng tai dia phuong huyén D, tinh Lam Dong thi
chi phi dau tu va cong thu hai, phoi, xay dugc tinh cu thé nhu sau:

Pé ¢6 duge san luong ca phé thu hoach vu mua nam 2015 1a 3,3 tAn nhan
Robusta thi chi phi dau tu (bao gdm: chi phi vat tu phan bon, tudi nude, thudc
sdu bénh; chi phi nhan cong lam co, bo phan, tudi nude, lam chdi, lam canh, cao
bdn, hai qua, phoi say, van chuyén ....) duoc tinh nhu sau:

Cong thu hai: Ctr 4kg ca phé qua tuoi thi thu dugc 01kg ca phé nhan;
3.300kg ca phé nhan x 4kg qua tuoi = 13.200kg qua tuoi; 200kg qua tuoi/cong =
13.200kg/200kg = 66 cong; 130.000 dong/cong, 66 cong tuong tmg voi sd tién 1a
66 cong x 130.000 dong = 8.580.000 ddng;

Cong phot: Pé phoi dugc 3.300kg ca phé€ nhén thi mét 08 ngay x 2 cong X
130.000d6ng/cong = 2.080.000 dong;

Cong xay: Pé xay dugc 3.300kg ca phé nhén thi mat s6 tién cong xay la
3.300kg x 700dong/kg = 2.310.000 dong;

‘ Cong dau tu phan, thude trr sau, 1lam co, tudi pu’()c, tia qénh thi 60.000.000
dong/ha/nam. Do dé cu Im? thi phai chi phi hét 6.000dong nén dién tich
18.201,8m? thi chi phi hét 18.201,8m? x 6.000ddng/m? = 109.210.800 dong.

Nhu vay, tong chi phi ctia 3.300kg ca phé nhan va cong dau tu cham soc
dién tich 18.201,8m" cdy ca phé nam 2015 la: 8.580.000 ddng + 2.080.000 dong
+2.310.000 dong + 109.210.800 dong = 122.180.800 dong.

Pé ¢ duge san lugng ca phé thu hoach vu mua nam 2016 1a 4,7 tAn nhan
Robusta thi chi phi dau tu (bao gdm: chi phi vat tu phan bon, tudi nude, thudc
sau bénh; chi phi nhan cong lam cd, bo phan, tudi nudce, lam choi, 1am canh, cao
bon, hai qua, phoi say, van chuyén ....) dugc tinh nhu sau:

Cong thu hai: Ca 4kg ca phé qua tuoi thi thu dugc 0lkg ca phé nhan;
4.700kg ca phé nhan x 4kg qua tuoi = 18.800kg qua tuoi; 200kg qua tuoi/cong =
18.800kg/200kg = 94 cdng; 140.000 dong/cong, 94 cong tuong Gmg voi so tién 1a
94 cong x 140.000 dong = 13.160.000 dong;

Cong phot: Pé phoi dugc 4.700kg ca phé nhan thi mét 12 ngay x 2 cdng X
140.000d6ng/cong = 3.360.000 dong;
Cong xay: Pé xay dugc 4.700kg ca phé nhén thi mat sd tién cong xay 1a
4.700kg x 900dong/kg = 4.230.000 dong.
‘ Cong dau tu phan, thude trir sau, 1lam co, tug’ri nudc, tja canh thi 70.000.000
dong/ha/nam. Do do cu Im? thi phai chi phi hét 7.000dong. Do do, dién tich
18.201,8m? thi chi phi hét 18.201,8m* x 7.000d6ng/m* = 127.412.600 dong.
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Nhu vay, tong chi phi cia 4.700kg ca phé nhan va cong dau tu cham soc
dién tich 18.2(‘)1,8m2 cay ca phé nam 2016 la: 13.160.000 dong + 3.360.000 dong
+4.230.000 dong + 127.412.600 dong = 148.162.600 dong.

‘ Téng chi phi dﬁ}l tu cua 02 vu mua ca phé nam 2015, 2016 la: 122.180.800
dong + 148.162.600 dong = 270.343.400 dong.

Gi4 ca phé tai thoi diém cac nim 2015, 2016 duogc xac dinh nhu sau:

Gia ca phé ndm 2015 ¢6 mirc gia on dinh 1a 44.000 dong/1kg nhan. San
lugng ca phé dat 3,3 tan (tuong Ung 1a 3.300kg). Tuong ng voi s6 tién la 44.000
dong x 3.300kg = 145.200.000 dong;

Gia ca phé nam 2016 giao dong tir 34.600 dong — 40.000 dong/1kg nhan.
Cén xac dinh gia ca phé nam 2016 trung binh 1a 37.300 dong. San lugng ca phé
dat 4,7 tan (tuwong ung 1a 4.700kg). Twong Gmg véi sd tién 1a 37.300 dong x
4.700kg = 175.310.000 dong;

Téng gia tri san luong ca phé cua vu mua cac nam 2015, 2016 la:
145.200.000 dong + 175.310.000 dong = 320.510.000 dong.

Nhu vay, téng loi nhuél‘n san luong ca phé cua 02 vu mua nam 2015, 2016
sau khi da trir‘ cac chi phi dau tu thi con lai lgi nhuan la: 320.510.000 dong -
270.343.400 dong = 50.166.600 dong.

Céc bén duong su (ba T, 6ng K, 6ng H) déu xac dinh san luong ca phé thu
hoach duoc ciia 02 vy mua nam 2015, 2016 déu do 6ng H, ba N tryc tiép quan 1y,
so hitu. Ong H ciing thira nhan vé viéc d6i voi vu mua ca phé nim 2015 va 2016
do 6ng tu dau tu va tu thu hoach, tu quan ly, st dung.

Dién tich dit 18.201,8m? dat trdng ca phé dang tranh chép c6 ngudn gbc 1a
ctia 6ng H, ba N khai pha nhung nguoi truc tiép quan 1y sir dung 1a ba T, éng K.
Nén ¢6 can ctr dé xac dinh 6ng H, ba N duoc hudng 30% hoa loi, loi tirc 13 san
lwong ca phé thu hoach dugc, con vo chong 6ng K, ba T dugc huéng 70% hoa
loi, loi ttrc 13 san luong ca phé thu hoach dugc vi ¢6 cong stirc dong gop nhiéu
hon. Vi vay, 6ng K dugc hudng 35%; ba T dugc huong 35%; Ong H, ba N duoc
hudng 30%.

Nhu vay, gia tri san lugng ca phé cta 2 vu mua nam 2015, 2016 ba T
duoc huong 1a: 50.166.600 dong x 35% = 17.558.310 ddng; gia tri san luong
ca phé cia 2 vy mua nim 2015, 2016 6ng K dugc huong 1a: 50.826.600 dong x
35% = 17.558.310 dong va gia tri san luong ca phé cta 2 vu mua nam 2015,
2016 dng H, ba N dugc hudng 1a: 50.826.600 dong x 30% = 15.049.980 dong;

Do hi¢n nay toan bd lgi nhuan thu dugc tir san lugng ca phé néu trén hién
6ng H, ba N 1a nguoi dang truc tiép quan 1y, st dung nén éng H, ba N phai c6
trach nhiém thanh toan cho ba T va 6ng K mdi ngudi sd tién 17.558.310 dong. Vi
vay, ba T khang cdo dbi v6i san luong ca phé 1a c6 can cit chdp nhan. Tuy nhién,
ba T cho r@ing can phai can trir loi nhuén thu duoc tir san luong ca phé da thu
hoach vao s6 tién 125.000.000 dé tra s6 no trén nhung theo quy dinh cua phap
luat thi khong quy dinh cén trir ngang qua ma ba T van phai c6 nghia vy tra cho
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6ng K so tién n¢ chung Ia 125.000.000 dong. Con dng H, ba N phéi ¢6 trach
nhiém thanh toan cho ba T s6 tién 17.558.310 dong.

[9] Theo bién ban hoa giai tai Uy ban nhan dan xa T thi cac bén duong su
déu thira nhan thira dat sd 71 to& ban dd sb 10, dién tich 18.201,8m2 toa lac tai
thon 6, xa T c6 ngudn gbe 1a do 6ng H, ba N canh tac tir nam 1995 dén nam
1999 thi 6ng K 14y ba T va dng H, ba N di giao cho 6ng K, ba T canh tac tir nim
1999 cho dén nay, phu hop véi 101 trinh bay cua ba T vé ngudn gbc dit 1a cua
ong H, ba N, nhung 6ng H, ba N da cho vg chdng ba, khi cho thi trén dat da c6
mot s it cdy ca phé (but lyc s6 33; 37:38). Vi vay, co co sd xac dinh phan cay
trong trén dién tich dat néu trén c6 cong sirc dong gop cua 6ng H, ba N.

Riéng ddi v6i phan dién tich dét thi theo phan tich ¢ trén duoc xac dinh 1a
dat Lam nghiép thudc quyén so hitu cia Ban quan 1y rimg phong ho T, phu hop
voi bién ban xac minh ngay 11/11/2016 thé ‘hién dién tich dat néu trén la dat
Lam nghiép nén hién nay chua dugc cap gidy chung nhan quyén su dung dat
cho bat ky c4 nhan nao (but luc sd 120) nén Toa an chi xem x¢ét d6i véi tai san
trén dat 1a cay ca phé. Tuy nhién, phan dong gop cua 6ng H, ba N 1 it, con phan
16n cong suc dong gop 1a cua 6ng K, ba T nén can thanh toan ty 1& cong stic
dong gbp cho cac bén duong su theo quy dinh.

Theo d6, 6ng H, ba N dugc hudng 1/4 gia tri con 0ng K, ba T dugc hudng
3/4 gia tri, cong stc dong gop cua 0ng K, ba T la ngang nhau nén mdi bén duoc
nhan 1/2 gié tri cdy trong trén dat, dong thoi ong K, ba T phai ¢6 nghia vu thanh
toan cong suc dong gop cho 6ng H, ba N s tién twong tng véi 1/4 gia tri cay
trong trén dat. Theo chimg thu tham dinh gia ngay 29/7/2016 cua Cong ty cb
phan tham dinh gia V thi cdy ca phé duoc xac dinh trén thira dat 71, to ban dd sb
10 12 2.149 cay c6 gia tri 1a 380.373.000 dong (bat luc sé 80), 6ng H, ba N duoc
thanh toan cong strc dong gop 1a 1/4 gia tri, twong tng véi so tién 1a 95.093.250
dong nén 6ng K ¢ trach nhiém thanh toan cong sirc dong gop cho 6ng H, ba N
14 95.093.250 dong/2 = 47.546.625 dong; ba T ¢ trach nhiém thanh toan cong
strc dong gop cho 6ng H, ba N 12 95.093.250 dong/2 = 47.546.625 dong.

[10] Ong H, ba N cho rang dién tich dat 18.201,8m” 14 tai san cua ong ba
nhung khong ¢6 chung cir ching minh, ngoai ra, ngay 14/10/2016 va ngay
17/10/2016 Toa an cap so tham  yéu cau 6ng H, ba N nop tién tam Gmg an phi doi
v6i yéu cau kién doi tai san d6i voi dién tich dat néu trén nhung ong H, ba N
khong nop (but luc s6 99, 100). Tai phién toa so tham, ong H yéu cau hodn
phién toa dé éng ndp tam Gng an phi nhung khong dugce chap nhan, trong khi
theo Ban quan Iy rung phong ho T xuét trinh gidy chimg nhan quyén st dung dat
d6i voi dién tich dat néu trén 1a cua Ban quan ly rung phong ho T va 1a dat Lam
nghiép nén dng H, ba N yéu cau dng K, ba T tra lai dién tich dat néu trén 1a
khong c6 can cur. Vi vay, khong c6 co s dé chap nhin khang cdo cua 6ng K,
ong H, ba N vé phan nay.

[11] Theo chung thu tham dinh gia ngay 11/7/2016 cua Cong ty co phan
tham dinh gia V thé hién tai san tranh chap c6 gia tri cy thé nhu sau: nha & co
gia 117.788.580 dong; nha bép co gia 46.020.000 dong; tudng bao co gia
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16.704.000 dong; mai che (méi che phia trudc, mai che bén hong, méi che phia
sau) ¢ gid 59.920.000 ddng (16.508.800 dong + 29.131.200 ddng + 14.280.000
ddéng = 59.920.000 dong); nha tim + nha vé sinh c6 gia 3.564.000 dong; ctra
trudc (cira chinh bang sit) co gia 12.902.400 dong. Téng tai san co gia tri
256.898.980 dong (but luc s6 85-95).

Tai phién toa so tham, 6ng K khong dong ¥ d6i v6i két qua dinh gia néu
trén va cho rang gia qua cao so véi thuc té, dng K xac dinh lai gia trj tai san
tranh chap nhu sau: Mai che (g0m mai che trudc, mai che sau, mai che bén
hong) c6 gia tri 23.976.000 dong; tuong bao co gia tri 9.000.000 dong, nha bép
c6 gia tri 30.000.000 ddng; cira trudc bang sat co gia tri 5.500.000 dong, neng
phan gia tri nha & 1a 117.788.580 dong va nha tim + nha vé sinh co gia tri
3.564.000 dong thi 6ng K thong nhat theo két qua dinh gia.

BaT dong y d6i vé6i toan b gia ma 6ng K dua ra, tong tai san co gid tri 1a
189.828.580 dong nén Toa 4n cip so tham cin cir vao su thoa thuan cua cac
duong su vé gia cac hang muc cong trinh néu trén dé xac dinh tai san tranh chap
c6 gia tri 1a 189.828.580 dong 1a c6 can cir va ding phéap luat. Pay duoc xéac
dinh 1a tai san chung cua vo chong nén mdi nguoi dugc huong tai san co gia tri
tuong Gng vai so tién 1a 189.828.580 dong/2 = 94.914.290 dong. Ba T, Ong K
thoa thuan dugc voi nhau vé viéc ai nhan hién vat, ai thanh toan gia tri bang tién,
theo d6 ong K nhan tai san bang hién vat gom: nha ¢, nha bép, tudng bao, nha
tdm + nha vé sinh ¢6 gia tri 117.788.580 dong + 30.000.000 dong + 9.000.000
dong + 3.564.000 dong = 160.352.580 dong; Ba T nhan tai san bang hién vat
gom: mai che (mai che trudc, mai che sau, mai che bén hong), cura trude bang
sat co gid tri 23.976.000 dong + 5.500.000 dong = 29. 476.000 dong Do 6ng K
nhan tai san bang hién vat c¢6 gia tri 1én hon nén Toa an cap so tham budc ong K
co nghia vu phai thanh toan lai gia tri bang tién cho ba T, twong (mg voi sd tién
12 94.914.290 dong - 29.476.000 dong = 65.438.290 dong 1a c¢6 can cu va dung
phap luat.

[12] Theo chimg thu tham dinh gid ngay 29/7/2016 ciia Cong ty cb phan
tham dinh gia V thé hién tai san (cay ca phé) trén dién tich dat 18.201,8m” c6 gia
tri nhu sau: 14.691.000 dong (twong tng véi 83 ciy ca phé trén dién tich dat
674m?) + 380.373.000 ddng (twong Gmg v&i 2.149 ciy ca phé trén dién tich dat
con lai). Tuy nhién, nhu phan tich & trén thi d6i v6i 2.149 cdy ca phé trén dién
tich dat néu trén c6 gia tri 1a 380.373.000 dong thi c6 cong stc dong gop cua
ong H, ba N. Ba T, Ong K phai c6 nghia vy thanh toan cong strc dong gop cho
6ng H, ba N tong cong sb tién 1a 95.093.250 dong. Nhu vy, gia tri cay trong
con lai 6ng K, ba T duoc huong la: 380.373.000 dong 95.093.250 dong =
285.279.750 ddng. Tong ciy trong trén dién tich dat sau khi di trir cong st
dong gop ciia 6ng H, ba N ¢o gia tri con lai 1a 299.970.750d6ng (14.691.000
dong + 285.279.750 dong = 299.970.750 dong) (but luc s6 80). Ong K duoc
nhan tai san 1 cdy trong trén dat c6 gia tri 299.970.750 dong/2 = 149.985.375
dong, ba T dugc nhan tai san 1a cy trong trén dat c6 gia tri 299.970.750 dong/2
= 149.985.375 dong.
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[13] Déi v6i viée Ban quan 1y ring phong ho T yéu cau ldy lai dién tich
dat ca phé trong trén dat Lam nghiép do Ban quan ly rung phong ho T quan ly s&
dugc xem xét, giai quyét bang mot vu an khéac khi c¢6 chu truong thu hdi dat theo
quy dinh cua phép luat.

Tir nhitng phan tich néu trén, cip so thim danh gia chimg ctr chua toan
dién, chua dam bao quyén va loi ich cua cac duong su. Do vay, can chép nhan
mot phan khang cdo ciia nguyén don ba T; chdp nhan mot phan khang céo cua bi
don 6ng K va chap nhan mot phan khang céo ctia ngudi cé quyén loi, nghia vu
lien quan 6ng H, ba N; chdp nhan mot phan khang nghi ctia Vién trudng Vién
kiém sat nhan dan tinh Lam Pong; sira ban an so tham theo hudng cong nhan
mot phan cong strc dong gop ctia nguoi co quyen loi, nghia vu lién quan ong H,
ba N; budc ba T, 6ng K phai thanh toan mot phan cong strc dong gbp cho dng H,
ba N; budc 6ng H, ba N phai thanh toan lai mdt phan loi nhudn thu dugc cta vu
mua cél phé nam 2015, 2016 cho 0ng K, ba T; budc 0ng K phai thanh toan lai
mot phan lgi nhuan thu duoc cia vu mua ca phé nam 2014 cho ba T 1a phu hop
va dung quy dinh cta phap luat.

[14] Vé an phi phiic lhcfm Do sira ban an so tham, nén nguyén don ba T, bi
don Ong K va nguoi co quyén loi, nghia vu lién quan Ong H, ba N khong phai chiu
an phi phtc tham; hoan tra lai cho cic duong su so tién ndp tam Gng an phi phuc
tham theo quy dinh.

[15] Vé dn phi so thdm: Nguyén don ba T; bi don 6ng K; ngudi ¢6 quyen
loi, nghia vu lién quan 6ng H, ba N phadi chiu an phi so' tham theo quy dinh cua
phap luat, cu thé nhu sau:

Nguyén don ba T phai chiu an phi xin ly hén 1a 200.000 dong; an phi dan
su so tham dbi voi phan tai san dugc nhan 1a 94.914.290 dong + 149.985.375
dong = 244.899.665 dong, nhung duoc trir di phan nghia vy phai thanh toan cong
sttc dong gop cho dng H, ba N 1a 47.546.625 dong va trir phan nghia vu phai
thanh toan so tién 125.000.000 dong cho 6ng K, con lai 72.353.040 dong x 5% =
3.617.652 dong. Tong s tién an phi ba T phai chiu 1a 200.000 dong + 3.617.652
= 3.817.652 dong;

Bi don 6ng K phai chiu an phi dan sy so tham ddi voi phan tai san dugc
nhan 13 94.914.290 dong + 149.985.375 dong = 244.899.665 dong, nhung duoc
trir di phan nghia vy phai thanh toan cong stc dong goép cho ong H, ba N
47.546.625 d6ng va trir di phan nghia vu phai thanh toan loi nhuan thu duogc tir
san luong ca phé nim 2014 cho ba T 14 9.619.375 ddng, con lai 187.733.665 dong
X 5% = 9.386.683 dong;

Can cir Nghi quyét so: 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thudng vu Qubc hodi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va
str dung an phi va 18 phi toa an thi 6ng Tran Vin H, sinh ndm: 1942, ba Nguyén
Thi N, sinh ndm: 1943, tai thoi diém xét x{r phiic thém thi ca hai ong ba da ngoai
60 tu01 nén theo quy dinh cua Luat nguoi cao tu01 thi thudc truong hop duogc
miém toan bd tién an phi nén can mién toan bo tién 4n phi cho 6ng H, ba N theo
quy dinh. Hoan tra cho 6ng H, ba N s tién 300.000 dong tam tng 4n phi da ndp.
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Vé chi phi t6 tung khac (chi phi xem xét, tham dinh tai chd, do v&, tham
dinh gia):

Tai giao doan so tham: ,Bé T da nop tam umg 11.040.800 déng va da duoc
Toa an nhan dan huyén B quyét todn xong;

Tai giai doan phuc tham: Ba T ¢o g‘on yéu ciu xem xét, thAm dinh‘tai chd
va da ndp tam tng chi phi xem >§ét, tham dinh, tai cho la 2.450.000 dong, da
dugc Toa an nhan dan tinh Lam Pong thanh quyét toan xong.

Téng‘sé tién chi phi té‘tung khac ba T da nop 1a 11.040.800 dong +
2.450.000 dong = 13.490.800 dong.

~Doong K, baT gTéu dugc phan chia tai san chung va nhén tai san c6 gia
tri bang nhau ‘nén sO tién chi phi t6 tung khac néu‘ trén can budc moi ‘pén chiu
1/2. Do vay can budc ba T phai chiu 13.490.800 dong/2 = 6.745.400 dong, 6ng
K phai chiu 13.490.800 dong/2 = 6.745.400 dong. Do trong qua trinh giai quyét
vu an ba T da tam nop toan bd so tién chi phi t6 tung khac 1a 13.490.800 dong,
da dugc Toa an quyet toan xong nén can bude 6ng K phai tra lai cho ba T s6 tién
6.745.400 dong.

Vi cac 1€ trén;
QUYET PINH:

Cin cir vao Pieu 33, khoan 1 Piéu 51, Piéu 55, Dicu 59, Dicu 60, Dicu
81, biéu 82, bi¢u 83 Luat Hon nhan va gia dinh;

Cian ctr vao Diéu 224 Bo luat Dan sy nim 2005;
Cian ctr vao khoan 2 Diéu 357 Bo luat Dan sy nam 2015;
Can ctr vao khoan 2 Diéu 308; biéu 309 Bo luat TS tung Dan suy;

Can cu Nghi quyét sd 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy
ban thudng vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, nop, quan ly va
stt dung 4n phi va 1& phi toa an; Phép 1énh s6 10/2009/PL-UBTVQH 12 ngay
27/02/2009 cta Uy ban thuong vu Qudc hdi quy dinh vé an phi, 1& phi Toa én;
Nghi quyét s6 01/2012/NQ-HPTP ngay 13/6/2012 ctia Hoi dong Tham phéan
Tda an nhan dan t6i cao hudng dan ap dung mot s6 quy dinh cia phap luat vé an
phi, 1€ phi Toa an.

Chép nhan mdt phan khang cdo cta nguyén don ba T; chip nhan mot
phan khang céo cta bi don 6ng K; chap nhan mot phan khang cdo cua ngudi 6
quyén loi, nghia vu lién quan 6ng H, ba N; chdp nhan mot phan khang nghi cua
Vién trudéng Vién kiém sat nhan dan tinh Lam Déng; stra ban an so tham. Xir:

1. Cong nhan sy thuan tinh ly hon giita ba S Thi Minh T va 6ng Tran
Van K.

2. \fé con chung: Giao con chung lé,Tr?m Minh N, sinh ngay 06/9/2000
cho ba Do Thi Minh T nudi dudng cho dén khi chau N du 18 tudi; giao con
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chung 1a Tran Quoc T, sinh ngay 21/02/2003 cho 6ng Tran Vin K nuéi dudng
cho dén khi chdu T du 18 tu6i. Khong ai phai cap dudng nudi con.

Viéc thay d61 nguoi truc ti€p nudi con va thay déi mirc cap dudng nuoi
con sau khi ly hon cling nhu viéc tham nom, cham séc con theo quy dinh cua
Luat hon nhan va gia dinh.

3. V& tai san chung:

Giao cho 6ng Tran Van K dugc quyén so hiru, st dung tai san 1a nha o,
nha bép, tuong bao, nha tam va nha v¢ sinh toa lac trén thira dat s6 0, to ban do
11, xa L, huyén B, tinh Lam Dong.

Giao cho ba D6 Thi Minh T dugc s6 hitu, st dung mai che (mai che phia
trude, phia sau, bén hong) va cua sat phia trude (ba T phai ¢6 trach nhiém tu
thao do).

Ong Tran Vian K phai ¢6 trach nhiém thanh toan cho ba P Thi Minh T s6
tién chénh léch vé gia tri tai san l1a 65.438.290 déng va sb tién loi nhuan thu
dugc tir san luong ca phé ciia vu muia nim 2014 13 9.619.375 dong. Tong s tién
6ng Tran Van K phai thanh toan cho ba B Thi Minh T 1& 75.057.665 dong (bay
muoi nam triéu, khong trim nim muoi bay nghin, sau trim sau muoi lam dong).

Tam giao cho ba DS Thi Minh T duoc su dung cay trong trén dién tich dat
9.;00,9m2 thugc mot phan thira so6 71, t& ban do 10, X T, huyén D, tinh Lam
Dong.

Phan cay trong tam giao cho ba P4 Thi Minh T ¢6 ti cn nhu sau: Mot
phia giap dat 6ng Nguyén Cong L, mot phia giap dat 6ng So6i Phu H, mot phia
giap subi va mot phia giap cdy trong tam giao cho 6ng Tran Van K (c6 hoa d6
kém theo).

Ba D6 Thi Minh T phai 6 trach nhiém thanh toan cong suc dong gop cho
6ng Tran Vin H, ba Nguyén Thi N vdi s tién 47.546.625 dong (bbn muoi bay
triéu, nim tram bén muoi sdu nghin, siu trim hai muoi lam dong).

Tam giao cho ong‘Tran Van K duge su dung cay trong trén dién tich dat
9.;00,9m2 thugc mot phan thira so6 71, t& ban do 10, X T, huyén D, tinh Lam
Dong.

Phén cay trong tam giao cho ong Tran Vian K ¢6 tir cdn nhu sau: Mot phia
giap phan cay trong tam giao cho ba P4 Thi Minh T, mot phia giap sudi, mot

phia giap dat ong K’B, mot phia giap dat 6ng Lé T D, mot phia giap dat ong Th
(c6 hoa do kem theo).

‘ Ong Tran Vin K ¢6 trach nhiém thanh toan cong suc dong gop cho ong
Tran Van H, ba Nguyén Thi N 47.546.625 dong (bon muoi bay triéu, nam tram
bon muoi sdu nghin, sdu tram hai muoi lam dong).

Péi V‘(')’i quyén~sfr dung dat thudc thia §6 71, t& ban dd 10, Xa T, huyén D,
tinh Lam Pong ba D6 Thi Minh T va ng Tran Van K ¢6 trach nhiém tra lai cho
Nha nudce khi Nha nudce yéu cau.
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Pinh chi yéu cau khdi kién ctua ba D6 Thi Minh T vé viéc ba D6 Thi
Minh T yéu cau 6ng Tran Van K tra so tién 100.000.000 dong.

Ong Tran Vin H, ba Nguyén Thi N c6 trach nhiém thanh toan cho ba Db
Thi Minh T s6 tién loi nhuan thu duoc tir san lugng ca phé cua 02 vy mua nam
2015, 2016 1a 17.558.310 ddng (mudi bay triéu, ndm trim nim muoi tdm nghin,
ba traim muoi dong).

Ong Tran Van H, ba Nguyén Thi N c6 trach nhiém thanh toan cho ong
Tran Van K s6 tién loi nhuan thu duge tir san lugng ca phé cia 02 vu mua nam
2015, 2016 13 17.558.310 déng (mudi bay triéu, nim trim nim muoi tam nghin,
ba traim muoi dong).

4. V& ng chung:

Budc ba Pd Thi Minh T phai tra lai ChO ong Tran Vian K sé tién
125.000.000 dong (mot tram hai muoi 1am tri¢u dong).

~ 5.Vé& trach nhiém thi hanh an: K& tir ngdy ngudi duoc thi hanh 4n c6 don yéu
cau thi hanh an, néu bén phai thi hanh an khong chiu tra so tién néu trén, thi hang
thang con phai tra s6 tién 1ai twong tmg voi thoi gian cham tra tai thoi diém thanh
toan, theo quy dinh khoan 2 Bic¢u 357 B¢ luat Dan sy 2015.
6. V& chi phi t6 tung khac (chi phi xem xét, tham dinh tai chd, do v&, thim
dinh gia):
Budc ba DS Thi Minh T phai chiu tién chi phi xem xét, tham dinh tai chd,

do v& va dinh gia tai san la 6.745.400 dong (sau triéu, bay tram bén muoi lam
nghin, bon trim d6ng), ba T d3 ndp du va quyét toan xong.

Budc ong Tran Van K phai tra lai cho ba Po Thi Minh T 6.745.400 dong
(sau triéu, bay tram bon muoi lam nghin, bon tram dong) tién chi phi xem x¢t,
tham dinh tai cho, do v€ va dinh gia tai san.

7. V& an phi:

Bugc ba D6 Thi Minh T phai chiu so tién 3.817.652 dong &n phi hn nhan
gia dinh so tham va dan sy so thdm. Duogc trur vao s tién 7.750.000 dong tam
Ung an phi ba T da ndp tai bién lai thu tam (mg an phi, 1¢ phi Toa an s6 0006526
ngay 10/12/2015; bién lai s0 0006918 ngay 15/11/2016 va bién lai so 0004612

ngay 06/3,/20‘ 17 ctua Chi cuc thi hanh an dan su huyén B. Hgém tra cho ba Do Thi
Minh T so tién 3.932.348 dong tam Ung an phi dan su so tham.

~ Budc ong Tran ‘Van K phai chiu sO tién 9.386.683 dong an phi dan sy so
tham. Pugc trir vao so tién 300.000 dong tam mg an phi 6ng K da nop tai bién
lai thu tam tmg an phi, 1¢ phi Toa an 0004620 ngay 10/3/2017 cua Chi cuc thi

hanh an dan sy huyén B. Ong Tran Vin K con phai ndp s tién 9.086.683 dong
an phi dan sy so tham.

Hoan tra cho 6ng Tran Van H, ba Nguyén Thi N s6 tién tam ¢ng an phi da
ndp 1a 300.000 dong theo bién lai thu s6 0004621 ngay 10/3/2017 ctua Chi cuc
thi hanh an dan sy huyé¢n B.
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Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Piéu 2
Luat thi hanh d4n dan su thi nguoi dugc thi hanh an dan sy, ngudi phai thi hanh
an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén
thi hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac biéu 6, 7 va
Diéu 9 Luat thi hanh an dan sw; Thoi hiéu thi hanh 4n dugce thue hién theo quy
dinh tai Diéu 30 Luat thi hanh 4n dan sy.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén 4n.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND tinh Lam Dong; THAM PHAN - CHU TQA PHIEN TOA
- Phong KTNV&THA,

- TAND huyén B;

- Chi cuc THADS huyén B;

- Cac duong su;

- Luu hé so vu an. (baky)

Bui Hiru Nhan
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