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“VIV tranh chdp don phwong cham
dirt hop dong lao dong, tra tro cdp
that nghiép va boi thuong thiét hai”’

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH QUANG NINH

- Thanh phéin Hpi dong xét xir phiic thdm géom co:

Tham phan - Chii toa phién toa: Ba Pham Thi Huong Giang

Cdc tham phan: Ong Ng6 Van Théng

Ba Nguyén Thay Hﬁng

- Thw ky phién toa: Ba Lé Thi Thu Hién - Thu ky Toa an nhan dan tinh
Quang Ninh.

- Dgi di¢gn Vign kiém sdt nhan dén tinh Quing Ninh tham gia phién toa:
Ba Vii Thi Cam Van - Kiém sat vién.

Ngay 09 thang 9 nam 2021, tai Toa an nhan dan tinh Quang Ninh xét xtir
phdc thim cong khal vu an dan su thu ly s6 01/2021/TLPT-LD ngay 16 thang 6

nam 2021, vé viéc: Tranh chdp don phwong cham dit hop dong lao déng, trd tro cdp
that nghzep va boi thuong thiét hai”.

Do Ban an lao dong so thérr} s6 01/2021/TCLD-ST ngay 06 thang 5 nim
2021 ctia Toa &n nhan dan thanh pho H bi khang cao.

Theo Quyét dinh dua vu 4n ra xét xir phic tham s6 50/2021/QDPT-DS ngay
06/7/2021; Thong bao so 55/TB-TA ngay 26/7/2021 va Thong bao so 15/TB-TA
ngay 18/8/2021 giira cac duong su:

1. Nguyén don: Ong Nguyén Birc H- sinh nam 1961; Dia chi: T6 3, khu 7,
phuong G, thanh pho H, tinh Quang Ninh. C6 mit.

2. Bi don: Cong ty TNHH Mot thanh vién dong tau H. Dia chi: Phuong G,

thanh phd H, tinh Quang Ninh; Nguoi dai dién theo phap luat: Ong Nguyén Tuin
A- Tong giam dbc.

Nguoti dai dién theo uy quyén: 6ng Nguyén Van T- Truéng phong TCCB-
LD va 6ng Nguyen Thanh L- Ph6 phong TCCB-LD Cong ty dong tau H. C6 mét.
3. Nguoi khang cao: Nguyén don 6ng Nguyén Buc H.



NOI DUNG VU AN:

Theo 161 khai ctia cac duong su, ndi dung vu an nhu sau: Ngay 01/01/1986,
6ng Nguyén Durc H vao 1am viéc tai Nha may dong tau H (nay la Coéng ty TNHH
MTV déng tau H — goi tat 1a Cong ty dong tau H), cong viéc 1a k¥ thuat vién co
dién. Nam 1995, 2016 hai bén ky hop ddng lao dong khong xac dinh thdi han. T
nim 2016, 6ng H 1a quan ddc phan xudng co dién véi muc luong
7.500.000d/thang. Ngay 18/01/2020, hai bén tiép tuc ky Phu luc hop ddng sd
104/PL-HDBLD, trong d6 c6 ndi dung cong viéc ctia 6ng H 1a trudng phong an toan lao
dong, mac luong 9.525.600d6ng/thang. Qua trinh lam viée, 6ng H khong c6 Vi
pham, ludn hoan thanh nhiém vy, thuc hién ding ndi quy, quy ché ciia cong ty.

Ngay 15/8/2020, do me dng H bi tai bién, bd gia yéu khéng cé ngudi trong
coi nén 6ng H viét don xin nghi viéc bit dau tir ngay 01/10/2020 va dé nghi Cong
ty dong tau H chi tra trg cap thoi viéc. Ngay 23/10/2020, Cong ty dong tau H co
cong vin sb 620/DTHL-TCCB-LD tra 161 chua dong y cho ong H thoi viée. Ong H
khong dong ¥, tiép tuc 1am thong bao gui dén cong ty thong bao vé viéc s& cham
dut hop dong lao dong tir ngay 01/11/2020, nhung cong ty van khong giai quyét
cho 0ng H nghi viéc voi ly do cong 'ty dang gap kho khan, hon nira dén ngay
06/7/2021 6ng H du tu01 nghi huu, néu cong ty dong v sé& tao tién 1¢ cho nhimg
nguoi lao dong gan du tudi nghi huu 1am don xin thoéi viée dé duoc tra tro cap, viéc
nay gy kho khin vé kinh té va sap xép nhan sy cia cong ty. Do d6, ngay
01/11/2020, 6ng H chinh thtic nghi viéc dong thoi khdi kién bude Cong ty dong tau H:

- Ra Quyét dinh chidm dit hop dong lao dong va chi tra tro cap thoi viéc cho 6 ong
tir thang 01/1986 dén 31/ 12/2008 = 11,5 thang luong x 9.525.600d= 109.544. 400d6ng
va lai suat theo quy dinh, chét s6 bao hiém, tra cac gidy to lién quan.

- Chi tra cac thang luong huong trg cap that nghiép lién quan dén viéc ra Quyet
dinh chim dut Hop ddng lao dong cham tir ngay 01/ 11/2020 dén ngay Toa an cac cap
c6 phéan quyét cudi cing véi mire 1a: (60% x 9.525.600d) x s thang bi cham.

- Boi thudng thiét hai vé tinh than 30.000.000d6ng.

- Tra cac thang luong huu bi cham néu tir ngay 01/8/2021 cong ty van chua
ra quyét dinh cham dut hop dong lao dong.

Tai Cong van sb 2008/BHXH-QLT ngay 20/4/2021 cua Bao hiém xi hoi
tinh Quéang Ninh cung . cap thong tin: Doi véi trudng hgp cta 0ng H, cong ty khong
ng bao hiém xa ho; Ong H da tham gia déng bao hiém xi hoi tir thang 02/1982
dén thang 4/2021, tong thoi gian tham gia bao hiém xa hoi 13 38 nam 6 thang. Thoi
gian tham gia dc’)ng bao hiém that nghiép tir thang 01/2009 dén thang 4/2021, tong
thoi gian tham gia 1a 12 ndm, mic luong déng bao hiém xa hoi trude khi 6ng H
nghi viéc 13 9.525.600d0ng, di chdt s6 bao hiém dén thang 12/2016.

Tai Ban 4an lao dong so thdm sb 01/2021/TCLD-ST ngay 06 thang 5 nam
2021 cua Toa 4n nhan dan thanh phé H di quyét dinh chap nhin mot phan yéu cau
khdi kién cua 6ng H: Bude Cong ty dong tau H ra quyét dinh cham dt hop dong lao
dong va tra tién tro cap thoi viéc cho 6ng H 13 109.544.400d0ng; Khong chap nhan yéu
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cau vé tra trg cap that nghiép, boi thuong thiét hai vé ton that tinh than va luong
huu bi cham. Ngoai ra, ban an con quyét dinh vé 13i suat cham tra, an phi, quyén
thi hanh an, quyén khang cao theo luat dinh.

Ngay 19/5/2021, 6ng H khang c4o mot phan ban an so tham, budc Cong ty
dong tau H bdi thuong tén that vé tinh than sb tién 30.000.000 dcng, bdi thudng
trg cap that nghiép do Cong ty khong ra Quyét dinh cham dut hop dong lao dong
va chdt s6 bao hiém dan dén Trung tam xuc tién viéc 1am va Bao hiém x3 hoi
khong du diéu kién xem xét chi tra trg cap that nghiép cho ong; tur ngay 01/8/2021
néu Cong ty dong tau H khong ra Quyét dinh cham dut hop dong lam anh hudng
dén viéc 1am s6 huu thi cong ty phai chiu trich nhiém tra cho 6ng nhiing thang
lvong huu bi cham.

Tai bién ban lam viéc ngay 20/7/2021 va tai phién toa phuc tham, 6ng H rut
mot phan khang cao dbi v6i nodi dung: tir ngay 01/8/2021 néu Céng ty dong tau H
khong ra Quyét dinh cham dit hop dong lam anh hudéng dén viéc 1am so6 huu thi
cong ty phai chiu trdch nhiém trd cho 6ng nhiing thang luong huu bi cham; gilr
nguyén ndi dung khang céo khéc.

Pai dién Vién kiém c6 quan diém vé viéc tuan theo phép luat trong qua trinh
giai quyét vu 4n & giai doan phiic tham: Vé t6 tung, nhitng ngudi tién hanh t6 tung
da thuc hién ding cac quy dinh cua Bo luat T tung dan su, cdc duong su chap
hanh dung phap luat; Vé noi dung: Pé ' nghi chap nhan mot phan khang céo cua dng
Hvé bdi thuong thiét hai s tién tro cap that nghiép dang ra ong H dugc huong va
khong chp nhan yéu cau bdi thuong ton that tinh than.

NHAN PINH CUA TOA AN

[1] V& td tung:

Vé xé4c dinh quan hé tranh chip: Toa 4n cip so thim xac dinh thiéu dbi véi
yeu cau tra so tién trg cap va boi thuong thiét hai, cap phic tham bo sung cho day du.

Vé thuc hién céc thu tuc tb tung: Cap so thAim da dam bao ding quy dinh
cta B0 luat To tung dan su. Pon khang cao ctia 6ng Hcon trong thoi han luat dinh
nén duoc xem xét theo trinh tu phuc tham.

Ong H ruat khang cao d6i voi yéu cau Cong ty dong tau H phai tra cac thang
lwvong huu bi cham néu tir ngay 01/8/2021 cong ty van chua ra quyét dinh chim
dut hop dong lao dong. Can cu khoan 3 Piéu 289 B6 luat TH tung dan sy, dinh chi
xét xtr phuc tham dbi voi ndi dung nay.

[2] Xét khang céo cua Ong H vé viéc budc Cong ty dong tau H boi thuong
thiét hai s tién trg cap that nghiép 18 ra ong duoc huong néu ra quyet dinh chdm
dut hop dong lao dong dung thoi han va sb tién ton that vé tinh than, thay:

Can ctr tai lidu, chimg ctr c6 trong hd so va qua trinh giai quyét vu an tai cip
so tham khing dinh viéc 6ng H don phuong chim dut hop dong lao dong va nghi
viée tai Cong ty déng tau H tir ngay 01/11/2020 1a dung quy dinh tai khoan 9 Diéu
36; khoan 3 Diéu 37 Bo luat Lao dong 2012. Ong H ¢o thoi gian déng bao hiém
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that nghiép 12 nim nén du diéu kién dugc hudng tro cip that nghiép theo quy dinh
tai khoan 1, khoan 2 Diéu 49 Luat viéc 1am 2013. Sau khi xét xtr so tham, ngay
26/7/2021 Cong ty TNHH Mot thanh vién déng tau H méi ban hanh Quyét dinh sd
456/QD-DTHL-LD vé viéc chdm dit hop ddng lao dong ddi voi ong Nguyén Dirc
H. Nhu vay, Cong ty dong tau H khong thuc hién diing trach nhiém cia nguodi s dung
lao dong theo khoan 2, khoan 3 Diéu 47 B6 luét Lao dong 2012, khoan 5 Piéu 32 Nghi
dinh 28/ND-CP ngay 12/3/20215 ctia Chinh Phii, chdm tré ra Quyét dinh cham dit
hop df)ng lao dong xam hai dén quyén ctia nguoi lao dong, cu thé 1a chua chét s6 bao
hiém Vva cac tha tuc lién quan dén cham dut hop dong lao dong cho 6ng Hding thoi
gian, dan dén 6ng H khong thé hoan thién hd so hudng tro cip that nghiép theo quy
dinh tai khoan 3 Diéu 49 Luat viéc 1am 2013; Piéu 16, Piéu 17 Nghi dinh 28/Nb-CP
ngay 12/3/20215 cua Chinh Phu tai thot diém nghi viéc. Theo phuc dép tai Cong van
s0 659/TTDVVL ngay 23/7/2021 ciia Trung tam dich vu viéc lam tinh Quang Ninh thi
ong H da qua han ndp ho6 so hudng tro cap that nghiép nén khdng du diéu kién duoc
huong tro cap that nghiép. Nhu vay, do Cong ty dong tau H khong thyc hién viée cham
dirt hop dong lao dong dung han nén co 16i trong viéc 6ng H khong dugc hudng tro cap
that nghiép, can cur khoan 5 biéu 275, Piéu 360, khoan 2 Diéu 361 Bo luat Dan su,
chdp nhan yéu cau khang cdo cua 6ng H vé viéc budc Cong ty dong tau H phai boi
thuong cho 6ng H khoan tién thiét hai 13 trg cAp that nghiép dang ra dugc hudng nhu sau:

Ong H co thoi gian tham gia dong bao hiém that nghiép 12 nim (144 thang),
theo quy dinh tai khoan 2 Diéu 50 Luit viéc lam va Diéu 82 Luat Bao hiém thoi
gian 6ng H duogc hudng tro cdp that nghiép 1a 12 thang. Tuy nhién, d&én ngay
06/7/2021 éng H du tudi nghi huu theo quy dinh tai khoan 2 Piéu 169 Luat lao
dong nam 2019, thoi diém 6ng H bt dau hudng luong huu 1a ngay 01/8/2021 theo
khoan 1 Diéu 18 Nghi dinh sé 59/ND-CP ngay 29/12/2015 cua Chinh Phu, nén
thoi gian 6ng H duoc huong tro cip that nghiép 1a 09 thang tinh tir thang 11/2020
dén thang 7/2021. Muc luong binh quan cta 06 thang lién ké dong bao hiém that
nghiép trudc khi 6ng H nghi viéc 1a 9.525.600d6ng. Cin cit Piéu 8 Thong tu
28/2015/TT-BLDTBXH ngay 31/7/2015, dng H dugc hudng tro cap that nghiép la:
(9.525.600d6ng x 60%) x 09 thang = 51.438.240 dong. Chap nhan ndi dung khang cao
nay ctia 6ng H.

Ngoai ra, ong H con yéu cau Cong ty dong tau H phai boi thuong ton that vé
tinh than s6 tién 30.000.000 dong, nhung 6ng H khong dua ra duoc cin cir ching
minh minh bi ton that vé tinh than quy dinh tai khoan 3 Piéu 361 Bo luat Dan su,
nén khong chap nhan noi dung khang cdo nay cta 6ng H. Tuy nhién, cip so thim
nhan dinh 1y do khong chip nhan la do B luat Lao dong khong quy dinh boi
thuong thiét hai vé ton that tinh than khi don phuong cham dut hop dong lao dong
la chua dang theo quy dinh tai khoan 3 Diéu 4 Bo luat Dan su.

Pbi véi yéu cau khang cdo bd sung vé sb tién bao hiém tai Pon ‘dé nghi ngay
29/7/2021 cua 6ng H vuot quéa ndi dung khai kién va khang cdo ban dau nén can cu
khoan 1 Dicu 244, khoan 2 Dicu 284 BLTTDS Hoi dong xét xtr khong xem Xxeét.

[3] Vé an phi:



Do Cong ty dong tau H phai bdi ‘thuong thém cho dng H khoan tién tro cap that
nghiép, nén stra phan &n phi lao dong so tham dbi voi Cong ty dong tau H. Cong ty dong tau H
phai chiu 8.049.132 d6ng an phi lao dong so tham.

‘ Ong H dugc mién 4n phi cho phan yéu cau vuot qua theo qui dinh tai diém a khoan 1
Diéu 12 Nghi quyét 326/2016 ngay 30/12/2016 cia UBTVQH khoa 14.

Vi cdc Ié trén,
QUYET PINH

Cin ct khoan 3 Piéu 289, khoan 2 Piéu 308, Piéu 309 Bo luat T tung Dan
su: Pinh chi xét xir phuc tham d6i v6i yéu cau khang cdo cua ong Nguyén Puc H
d6i v6i ndi dung budc Cong ty TNHH Mot thanh vién dong tau H phai tra cac
thang luong huu bi cham néu tir ngay 01/8/2021 cong ty van chua ra quyét dinh
cham dat hop ddng lao (dong; Chéap nhan mot phan khang cao ctia 6ng Nguyén
Puc H. Stra ban 4n so tham.

Can ct khodn 5 Diéu 275, Diéu 360, Diéu 361 Bo luat Dan sy; khoan 9 Diéu
36, khoan 3 Diéu 37, Diéu 47 B6 luat Lao dong 2012; khoan 3 Diéu 49, khoan 2
Piéu 50 Luét viéc 1am 2013; Piéu 82 Luat Bao hiém; Diéu 16, Piéu 17 Nghi dinh
28/ND-CP ngay 12/3/20215; Piéu 8 Thong tu 28/2015/TT-BLDTBXH ngay
31/7/2015; Nghi quyét sé 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban
thuong vu Qudc Hoi quy dinh vé mire thu, mién, giam thu ndp quan 1y va sir dung
an phi va 1€ phi Toa an.

Tuyén xi:

1. Chap nhan mot phan khang co cia 6ng Nguyén Dtc H. Budc Cong ty
TNHH Mot thanh vién dong tau H bdi thuong cho dng Nguyén Pic H 51.438.2404d
(ndm muoi mét triéu bén trim ba muoi tim nghin hai trim bén muoi dong) tién tro
cap that nghiép.

Ké tir ngdy ban an c6 hiéu luc phap luat, 6ng Nguyén Dtc H c6 don yéu
cau thi hanh an, ma Cong ty TNHH Mot thanh vién dong tau H khong thue hién
nghia vy tra tién (tra khong du hodc khong tra) cho 6ng H, thi hang thang Cong ty
TNHH Mgt thanh vién dong tau H con phai tra tlen 14i cho d6i voi sb tién cham tra
tuong mg véi thoi gian cham tra theo mirc 13i suat quy dinh tai khoan 2 Piéu 468
B4 luat Dan su.

2. Khong chap nhan yéu cau khang céo cua 6ng Nguyén Puc H vé viée budce
Cong ty TNHH Mot thanh vién déng tau H boi thuong ton that vé tinh than so tién
30.000.000d (Ba muoi triéu dong).

3. V& an phi:

~ Cong ty TNHH MTV dong tau H phai chiu 8.049.132d (Tam trieu khong tram
bon muoi chin nghin mot tram ba mwoi hai dong) an phi lao dong so tham.

Ong Nguyén Dtrc H duge mién an phi.



Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan su thi nguoi dugce thi hanh an dan su, nguoi phai thi hanh an dan
su ¢6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh
an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac biéu 6, 7, 7a, 7b va 9 Luét
Thi hanh an dan su. Thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu
30 Luat thi hanh an dan su.

Céc quyét dinh ctia ban 4n so thim khong bi khang cao, khang nghi theo thu
tuc phuc tham thi c6 hi¢u luc phap luat ké tir ngay hét thoi han khang céo, khang
nghi.

Ban an phac tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Quang Ninh; THAM PHAN — CHU TQA PHIEN TOA
- TA, THA thanh phé H;

- Céc duong su;

- Luu VP, luu hd so vu an.

Pham Thi Hwong Giang



Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Quang Ninh; THAM PHAN — CHU TQA PHIEN TOA
- TA, THA thanh phd H;

- Céc duong su;

- Luu VP, luu hd so vu 4n.

Pham Thi Huong Giang



