TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap - T do - Hanh phic

Ban &n sb: 77/2021/LD-PT

Ngay: 22-01-2021

V/v Tranh chap tién luong, tién
thudng va tranh chip don phuong
cham dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xir phiic thim gom cé:

Thdm phan - Chii toa phién toa: Ong Nguyén Tién Diing
Cdc Tham phan: Ong Do Giang
Ba Pham Thi Thanh Trac
- Thu ky phién toa: Ong Trinh Tién Thinh, Thu ky Toa 4n nhan dan Thanh
phé H6 Chi Minh.
- Pai dién Vién Kiém sdt nhdn dan Thanh phé Ho Chi Minh tham gia phién
toa: Ba Phung Thi Lan - Kiém sat vién.

Trong ngay 11/01/2021 va ngay 22/01/2021 tai try s6 Toa an nhan dan
Thanh ph6 H6 Chi Minh s6 131 Nam Ky Khoi Nghia, phuong Bén Thanh, Quan
1, Thanh ph6é H6 Chi Minh da xét xtr phuc tham cong khai vu an thy 1y s6
60/2020/TLPT-LD ngay 19 thang 11 nam 2020 v€ viéc “Tranh chap tién luong,
tién thuong va tranh chap don phuong cham dit hop dong lao dong”.

Do ban 4n lao dong so thdm s6 899/2020/LD-ST ngay 25/09/2020 Toa 4n
nhan dan Quan X, Thanh pho H6 Chi Minh bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xa s6 6410/2020/QPPT-LD ngay

17/12/2020 va Quyét dinh tam ngimg phién toa sé6 297/2021/QDPPT-LP ngay
11/01/2021, gitra cac duong su:

- Nguyén don: Ba TV, sinh nam: 1986. L

bia chi: S6 117 duong C, Phuong Z, Quan V, Thanh phdé H6 Chi
Minh.

- Bi don: Cong ty VT. o

bia chi: S6 190 duong P, Phuong M, Quan X, Thanh pho H6 Chi Minh.

Ngudi dai dién theo phéap luat: Ong QK, chirc vu: Chu tich hd1 dong quan
tri

Dia chi: phuong TP, Quéan R, Thanh phd Ho Chi Minh.



Nguoi dai dién theo ty quyén: Ba TA, sinh nim 1990

Dia chi: Phuong M, Quén X, Thanh phé H6 Chi Minh (Theo Vin ban uy
quyén s6 746/GUQ-VT ngay 30/12/2020 ciia Cong ty VT)

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Luat su H - Vin
phong Luat su CL thudc Poan Luét su Thanh phd H6 Chi Minh.

- Nguoi khang cao: Ba TV 1a nguyén don.

NOI DUNG VU AN

Trong Pon khéi kién dé ngay 08/6/2020, Pon sira doi, bo sung don khoi
kién dé ngay 12/8/2020 va cdc 101 khai trong qud trinh gidi quyét vu dn nguyén
don Ba TV trinh bay:

Ba duoc tuyén dung va thir viéc 02 thang 9-10/2008 tai Cong ty VT (goi
tat Cong ty) va dugc tuyén dung chinh thic tir ngay 01/11/2008 ky hop dong vo
tho1 han. Vao nam 2014, Cong ty ) phén hoa, thuc hién lam lai toan b hop
ddng v6i nhan vién git nguyén nodi dung ky két ban dau 1a Hop dong lao dong
56 361/HDLD/2014.

Qua trinh 1am viéc tai Cong ty, trong sudt thoi gian hon 10 nam, Ba ludn
tuan thu cac nodi qui, qui dinh cia Cong ty va hoan thanh nhiém vu dugc giao.
Tuy nhién, vao thang 8/2019, Ba di bi danh gia xép loai B, 1y do 1a vi Ba thic
mac mot quyét dinh lanh dao yéu cau lam vi cam thay khong hop 1y va bat loi
cho don vi. Can cur theo quy dinh xét thi dua khong c¢6 hang muc “Thai do”, chi
can cir vao mirc d¢ hoan thanh cong viéc ctua thang nén Ba da trinh bay cho
Tong Giam ddc, 1anh dao Phong T6 chirc Nhan su va Tién lwong va Chu tich
Cong doan cua Cong ty vao khoang dau thang 9/2019. Tuy nhién, dén ngay
18/02/2020, Ba méi duoc hop, truc tiép gip trao ddi véi Cong doan.

Nhan thay su nd lyc 1am viéc khong dugce ghi nhan, danh gia dung va
lanh dao khong hiéu 1 cling nhu quan tdm, hd tro trong cong viéc nén Ba da
trinh don xin chuyén cong tac (néu 1 1y do) cho Téng Giam ddc ciing 1a Giam
dbc Ban Tiép thi dé co cong viéc khac phu hop. Pon di duge duyét nhung Ba
khong duoc bd tri vi tri m&i ma duoc chuyén vé Phong T6 chirc nhan sy nhan
luong co ban 2 thang (thdang 9, 10/2019).

~ Sau d6 dugc chuyén vé cong tac tai Trung tam K theo Quyét dinh/thong
bao s0 568/QDTC-VT (tryc thugc cong ty) nhung khong duge dam bao gitr mire
lrong twong Ung trong thoi gian dau (thdang 11,12/2019).

Vao cubi thang 12/2019, Truong Cao dang Qudc té K mudn ky hop
dong lao dong véi Ba nhung khong thoa thuan dugc luong nén tra Ba vé try so.
Tuy nhién, trén hd so dé nghi tra nhan su thi 1anh dao Trung tdm Du hoc, d3 ghi
nhan xét 1y do 1a khong phu hop cong viéc, khong néu ro da khong hoan thanh



cong vi¢c nao cu thé, khac hoan toan véi ndi dung da trao ddi truc tiép riéng voi
Ba. Mot lan nita, Ba vé Phong T6 chirc Nhan sy nhan luong co ban thang
1,2/2020 161 Cong ty thong bao cham dat Hop dong véi Ba va cho nghi viéc.

Hop ddng lao dong cua Ba 1a hop dong khong xac dinh thoi han, Cong ty
d3 ra quyét dinh thong bao nghi viéc khong néu rd 1y do va khong dam bao thoi
gian bao trudc dung 45 ngay theo qui dinh (quyét dinh ra ngay 19/02/2020, thoi
gian nghi viéc ngay 24/02/2020).

Do d6, Ba yéu cau Toa budc Cong ty VT phai:

1. Phuc hoi xép loai thi dua A cho thang 8/2019, tinh lai luong thang
8/2019 twong dwong trung binh mdt luong (nhan thém 411.017 dong), tinh lai
luong thang 13 ctia nam 2019 va thuong Tét am lich ndm 2020 twong duong
trung binh mot lwvong (nhan thém 4.213.423 dong x 2 thang = 8.426.846 dong.
(murc can ctr tinh lvong thang 13 va thudng dua trén muac luong trung binh nam);

2. Chi bdi thudong cac thang khong tra lwong trung binh dung nhu da
thue nhan trude khi chuyén vé Phong T6 chic Nhan sy va Tién luong va
chuyén cong tac qua vi tri méi tir thang 9/2019 — 02/2020 (2 thang & Phong T
chtrc Nhan sy va Tién luong 1an dau nhan thém: 9.458.343 ddng/thang x 2 thang
= 18.916.686 dong, 2 thang & phong T6 chirc Nhan sy va Tién lwong lan thir 2
nhan thém: 9.601.343 df)ng/thang x 2 thang = 19.202.686 déng va 2 thang lam
viéc tai Trung tim Tu van Du hoc K nhan thém: 5.211.343 dong/thang x 2 thang
= 10.422.868 dong). Miurc luong trung binh cua 6 thang trudc khi chuyén vé
Phong T6 chirc Nhan sy 1a 14.161.343 ddng/thang (theo thuc té nhan luwong
hang thang, do Hop dong lao dong khong ghi rd muc lvong);

3. ‘B(‘A)i thuong 2 thang luong trung binh thyc lanh vé viéc don phuong cham
dut hop dong lao dong sai (14.161.343 dong/thang x 2 thang = 28.322.686 dong);

4. Bdi thudng vé viée sai thoi han bao trudce 45 ngay, theo quyét dinh bao
trudc 45 ngay (14.161.343 dong/thang/22 ngay x 41 ngay = 26.391.593 dong).

5. Méc du Coéng ty don phuong chdm dut hop dong lao dong trai phap
luat nhung Ba khong yéu cau huy Quyet dinh va vi nhan thiy Cong ty c6 ¥ tru
dap, khong con long tin vé cach t6 churc, quan Iy cua Cong ty nén Ba khong
muon quay tro lai lam viéc, Ba chi yéu cau Cong ty bdi thuong cac thang Ba bi
mat viéc 1am tir lac cho nghi vi¢c theo Quyet dinh cho dén khi Toa xét xtr, mdi
thang 14 14.161.343 dong/thang (cho dén hét thang 8/2020 14 6 thang);

6. Yéu cau boi thuong mat lan.

Tong murc boi thuong tam tinh dén hét thang 8/2020 1a: 197.062.256
(Mot tram c‘hin muoi bay tri¢u, khong tram sau muoi hai nghin, hai tram nam
muoi sau) dong.



Bi don Céng ty VT ¢6 Ba TA la nguwoi dai dién hop phdp theo iy quyén
trinh bay:

Cong ty va Ba TV c¢6 ky két Hop ddng lao dong s 361/HDLD/2014
ngay 01/01/2014 va Phu luc Hop dong ngay 02/01/2016. TV duogc giao nhiém
vu lam viéce voi cac d6i tac dé san xuét qua ting theo tour, phan phdi va theo ddi
s6 luong qua ting trén phan mém kho.

Ngay 11/6/2019, trong qua trinh 1am viéc da phat sinh van dé ddi véi
viéc cung cap cac mat hang. Vi phat sinh chi phi déng thung cho cac mat hang
nén da xdy ra tranh cai gitta TV — 1a nguoi phu trach viéc dat hang va nhan su
Van phong — phu trach viéc nhap va luu kho.

Ngay 17/6/2019 dén ngay 13/8/2019: Trong qua trinh 1am viéc gitta TV
va nhan sy cua Van phong Cong ty, TV da co nhing 10i 1& qua mail khong phu
hop v6i vin hoa doanh nghi€p, ngay 13/8/2020, Lanh dao Phong yéu cau TV lap
dé xudt bd sung thanh toan chi phi nay nhung TV khong ddng ¥ vi cho rang 16i
sai 1a cua bo phan Van phong. Do do, cu6i thang 8: Lanh dao danh gia va xép thi
dua loai B d6i véi TV véi Iy do: “Khéng chdp hanh chi dao ciia Lanh dao, c6
thai do va cdch vmg xir véi dong nghiép khéng chudn mue, 1oi 1é qua email
khong dwoc phit hop voi moi truong van héa doanh nghiép”. Trude do TV cung
da tung bi cac don vi khac phan anh, Lanh dao Ban da nhic nhé nhung van tiép
dién.

Ngay 29/8/2019: TV chu dong lam don xin chuyen cong tac phu hop
hon nén ngay 10/9/2019: Cong ty di ra quyét dinh diéu chuyen TV vé Ban T6
chtic nhan sy (sau day goi chung 1a Ban TCNS) dé cho sap xép cong viée Qb
s6 362/QPTC — VT ngay 09/09/2019), huong luong co ban 4.703.000 dong/
thang (Ngach 4 bac 1 d6i v6i nhan sy ciia Ban Tiép thi). TV nhan quyet dinh va
chuyén xubng ngdi tai Ban TCNS va huong luong co ban theo Quyét dinh Céng
ty d3 ban hanh ma khong hé c6 bat ky ¥ kién phan ddi nao.

Ngay 28/10/2019: Ban TCNS di trao d6i miéng trong cudc hop thi TV
c6 nguyén vong diéu chuyén vé Trung tim Diéu hanh Huéng dan vién Viét Nam
nhung Trung tim dang trong qua trinh sdp xép lai nhan sy nén khong co bién
ché cho viéc ting nhan sy. Ban TCNS d3 ra soat nhu cau tuyén dung cia cac
don vi khac va nhan théy TV ¢6 thé thir strc 01 trong 02 vi tri sau:

Chuyén vién tw van tuyén sinh — Truong Cao dang Quoc té K
Chuyén vién tw van du hoc — Trung tam Tiw van Du hoc (thuéc K).

Tuy nhién, TV d tir chdi vi thay ban than chi phu hop véi céc cong viée
van phong, hanh chénh/ ho trg, khong phu hop véi cong viée co tinh chat hoc
thuat hay chuyén mon nghiép vu déc thu.



Ngay 04/11/2019: Ban TCNS tiép tuc lam viéc thi TV khi d6 da tu
nguyén dong ¥ chuyén vé Trung tim Tu van Du hoc Vietravel (thudc Cong ty
K) vi trude day (2008) da timg lam nén da c6 kinh nghiém va kién thirc & linh
vuc nay. Ban TCNS ciing tao diéu kién dé TV thu stc & vi tri nay. Vé chinh
sach lwong: TV chii dong xin chuyén cong tac theo nguyén vong ca nhan nén s&
nhan mirc luong theo mit bang chung cia vi tri cong viéc méi.

Ngay 07/11/2019: Vo1 su dong y cta TV, Cong ty da ra Quyet dinh dleu
chuyén sang Trung tAm tu van Du hoc thudc Cong ty Co phan Quédc té K (QP s6
568/ QPTC — VT ngay 7/11/2019) mirc lwong 4.560.000 dong/ thang. (Ngach 3
bac 1 ddi voi nhan sy cua Trung tam tu van du hoc). Thoi diém nay luong cua
TV van do Vietravel chi tra cho dén hét ngay 25/12/2019 (két thuc ky tinh luong
cua thang 12).

Ngay 10/12/2019: Theo chu truong chung ctia Cong ty, thi Cong ty sé&
chdm dit Hop ddng lao dong véi TV ké tir ngay 27/12/2019. Theo d6, Cong ty
va TV d3 ky thoa thuan chidm dat hop dong lao dong. TV c6 ky cam két bao mat
thong tin, dé chdm dut toan bd quan hé lao dong bén Vietravel. Tuy nhién, ngay
12/12/2019: Phia Céng ty K danh giad TV khong dat yéu cau nén co cong vin
khong tiép nhan Ba TV.

Xét thiy TV cing c6 thoi gian gan bo, nén ciing cd gang tao diéu kién
cho TV hét muc c6 thé, theo d6 Cong ty ra quyét dinh chuyén TV vé Ban TCNS
(QP s6 611/QPTC —VT 'ngay 30/12/2019) huong lwong co ban 4.560.000 dong/
thang. (Ngach 3 béc 1 d6i voi nhan su cua Trung tam tu van du hoc). Quyét dinh
nay ban chét chi 1a && TV c¢6 noi ng01 tam thoi cling nhu 13 co sé dé Cong ty co
thé hd tro tra luong co ban va tim kiém vi tri nao khac phu hop dé ky lai Hop
dong lao dong véi TV (néu thuc té cho phép). Vi ban chat Cong ty Vietravel va
Cong ty K va hai phap nhan doc 1ap nén khi da xac 1ap thoa thuén chdm dut hop
ddng lao dong bén Vietravel dé chuyén sang K dong nghia voi viee Cong ty va
TV khong con quan hé lao dong. Do do,viéc diéu chuyén nguogc tir K vé lai
Vietravel nay chi 13 hinh thtrc dé 1am co so nhu dd néu trén chir hoan toan khong
c6 gia tri phap 1y rang Cong ty Vietravel dang xac 1ap lai mdi quan hé lao dong
v6i TV. Sang ngay 18/02/2020: Ban TCNS di c6 budi hop dé trao dbi véi TV.
Trong cudc hop nay, TV dua ra cac ndi dung thac mac vé quyén lgi ciia nhan su
sau khi cham dat Hop dong lao dong. Pai dién Ban TCNS da giai dap cac thic
mic va sau d6 ngay 21/02/2020, Ban TCNS ¢6 gui mail xac nhan lai.

Ngay 19/02/2020: Trén tinh than lam viéc ngay 18/02/2020, Cong ty ra
Quyét dinh chdm dut hop dong lao dong ké tir ngay 24/02/2020 (nham bé sung
hoan tat thi tuc théi viéc theo théa thudn cham dirt da ky gitta 2 bén). TV nhan
quyét dinh va khong hé co6 bat ky y kién phan d6i nao.



Sau d6, TV ¢6 lién hé voi Ban TCNS dé héi vé viéc nhan bao hiém that
ngiép va Ban TCNS cling da hudng dan cho TV theo dung quy dinh.

Ché do cua Cong ty d6i voi TV: Tra trg cap théi viée tir 01/11/2008 —
31/12/2008 sb tién 1.150. 917dong,Ba0 luu quyen st dung coupon du lich tri gia
4.800.000 déng; Mién truy thu tién thuong Tét Am lich — 8.421.663 dong.

Pbi v6i yéu cau khoi kién cua TV, Cong ty khong dong y vi:

+ Viéc diéu chuyén cong tic TV xuat phat tu nguyén vong ca nhan cua
TV theo don, do d6 trong thoi gian cho Cong ty sap xep thi TV dugc hudong
luong co ban theo Hop dong ding véi quy dinh cia BLLD 2012;

+ Vi tri cong viéc méi ma cong ty bo tri déu co trao doi cu thé va dugc
TV dong y trude khi Cong ty ra quyét dinh. Khi nhan quyét dinh TV khong hé
c6 bat ky phan dbi ndao va cu thé hoa bang hanh dong 1a thyc hién viéc chuyén
sang cong viéc mai va hudng luong theo dung quyét dinh da ban hanh.

+ Coéng ty va TV da ky Thoa thuan chim dut toan bd quan hé lao dong
tor ngay 27/12/2019. Cong ty Vietravel va Cong ty K 1a hai phap nhan doc lap
nén khi da xac lap thoa thuan cham dat hop ddng lao dong bén Vietravel dé
chuyén sang K dong nghia voi viéc Cong ty va TV khong con quan h¢ lao dong.
Do dé,viéc diéu chuyén nguoc tir K vé lai Vietravel nay chi 1a hinh thirc dé 1am
co s& nhu da néu trén chi hoan toan khong co gia tri phap 1y rang Cong ty
Vietravel dang xac 1ap lai mdi quan hé lao dong véi TV. Theo d6, & goc do
Cong ty, chiing t6i nhan thay viéc chim dit HDLD dang c6 sy dong thuan gitta
02 bén la Cong ty va TV, hoan toan khong phai 1a Cong ty dang don phuong
chdm dut Hop dong lao dong voi TV.

Tai phién toa so tham:
- Nguyén don Ba TV trinh bay:
Van gitt nguyén yéu cau khai kién, yéu cau Toa bude Cong ty VT phai:

1. Phuc hoi xép loai thi dua A cho thang 8/2019, tinh lai lwong thang
8/2019 twong dwong trung binh mdt luong (nhan thém 411.017 ddng), tinh lai
lwong thang 13 ctia ndm 2019 va thuong Tét 4m lich ndm 2020 twong dwong
trung binh mot lwong (nhan thém 4.213.423 ddng x 2 thang = 8.426.846 dong.
(muc can ctr tinh lvong thang 13 va thudng dua trén muac luong trung binh nam);

2. Chi bdi thuong céc thang khong tra luong trung binh ding nhu da
thuc nhan trudc khi chuyen vé Phong To6 chirc Nhan sy va Tién luong va
chuyén cong tac qua vi tri méi tir thang 9/2019 — 02/2020 (2 thang & Phong T
chtrc Nhan sy va Tién luong 1an dau nhan thém: 9.458.343 dong/thang x 2 thang
= 18.916.686 dong, 2 thang & phong To chirc Nhan sy va Tién luong lan thir 2
nhan thém: 9.601.343 dong/thang x 2 thang = 19.202.686 dong va 2 thang lam



viéc tai Trung tAm Tu van Du hoc K nhan thém: 5.211.343 dong/thang x 2 thang

= 10.422.868 ddng). Mirc lwong trung binh cua 6 thang trude khi chuyén vé
Phong T6 chitc Nhan su 13 14.161.343 ddng/thang (theo thuc té nhin luong
hang thang, do Hop dong lao dong khong ghi rd mirc luong);

3.‘B61 thuong 2 thang luong trung binh thue lanh vé viéc don phuong chim
dut hop dong lao dong sai (14.161.343 dong/thang x 2 thang = 28.322.686 dong);

4. Bbi thudng vé vi€e sai thoi han bao trudce 45 ngay, theo quyét dinh bao
trudc 45 ngay (14.161.343 dong/thang/22 ngay x 41 ngay = 26.391.593 dong).

5. Méc du Coéng ty don phuong cham duat hop dong lao dong trai phap
luat nhung Ba khong yéu cau huay Quyet dinh va vi nhan thdy Cong ty c¢6 ¥ tru
déap, khong con long tin vé cach to chirc, quan 1y cua Cong ty nén Ba khong
muodn quay trd lai lam viée, Ba chi yéu cau Cong ty bdi thuong cac thang Ba bi

mét viéc 1am tir lac cho nghi viéc theol Quyet dinh cho dén khi Toa xét xir, mdi
thang 1a 14.161.343 dong/thang (cho dén hét thang 9/2020 1a 7 thang),

6. Yéu cau boi thuong mot 1an.

Téng mic bdi thuong tam tinh dén hét thang 9/2020 1a: 211.223.599
(Hat trejm muo1 mot tri€u, hai tram hai muoi ba nghin, ndm trdm chin muoi
chin) dong.

- Bi don Cong ty VT c¢6 Ba TA la nguoi dai dién hop phdp theo iy quyén
trinh bay: Van giir nguyén ¥ kién d3 trinh bay tai cac budi lam viéc tai Toa la
khong dong y voi cac _y€u cau khoi kién cua phia nguyén don Ba TV. Pé nghi
Tda béac toan bo yéu cau khoi kién cia Nguyén don.

Pai dién Vién kiém sdt nhdn dén Quan X phat biéu y kién: Qua nghién
ctru hd so vu an va kiém sat viéc tuan theo phap luat cia Toa an nhan dan
Quan X, qua trinh giai quyét, thu thap chimg ctr va tai phién toa Tham phan, Hoi
ddng xét xur da tuan thu dung quy dinh cua phap luat. V& noi dung giai quyet vu
an, nhan thiy: Yéu cau khoi kién cua Nguyén don la khong co6 co so, dé nghi
Hoi dong xét xir khong chip nhan toan bo yéu cau khoi kién ctia Nguyén don.

Tai ban 4n lao dong so thim s6 899/2020/LD-ST ngay 25/09/2020 cua Toa
an nhan dan Quan X, Thanh phé H6 Chi Minh da quyét dinh:

- Can ¢t diém a khoan 1 Diéu 32, diém a khqém 1 Piéu 35, diém a khoan 1
bicu 39, khoan 1 biéu 147, Bi€u 266, khoan 1 Bi¢u 273 Bo luat T6 tung dan su
nam 2015;

- Can ctr Diéu 38 Bo luat Lao dong nim 2012;

- Cn ctr diém a khoan 1 Diéu 12 Nghi quyét so 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Qudc hoi vé muc thu, mién, giam, thu,



ndp, quan 1y va st dung &n phi va 1€ phi Toa an va Danh muc an phi, 1€ phi Toa
an (ban hanh kém theo);

- Céan ctr Luat Thi hanh 4n dan sy ndm 2008, di duoc stra d6i, bd sung mot
sO diéu nam 2014.

Tuyén xu:

1/. Khong chap nhan toan bd yéu cau khoi kién ciia nguyén don Ba TV vé
viéc budc bi don Cong ty VT phai:

- Phuc héi xép loai thi dua A cho thang 8/2019, tinh lai lvong thang 8/2019
tuong duong trung binh mot lwong (nhan thém 411.017 d6ng), tinh lai lwong
thang 13 cua nam 2019 va thuong Tét 4m lich nam 2020 tuong duong trung
binh mot lwong (nhan thém 4.213.423 ddng x 2 thang = 8.426.846 ddng. (mirc
can cu tinh luong thang 13 va thuong dya trén mtrc luong trung binh nam);

- Boi thuong cac thang khong tra luong trung binh ding nhu dé thuc nhén
trude khi chuyén vé Phong T chirc Nhan sy va Tién luong va chuyén cong tac
qua vi tri moi tir thang 9/2019 — 02/2020 (2 thang & Phong T chirc Nhan su va
Tién luong lan dau nhan thém: 9.458.343 ddng/thang x 2 thang = 18.916.686
ddng, 2 thang & Phong T6 chic Nhan sy va Tién luong lan tht 2 nhan thém:
9.601.343 dong/thang x 2 thang = 19.202.686 dong va 2 thang lam viéc tai
Trung tdm Tu van Du hoc K nhan thém: 5.211.343 dong/thang x 2 thang =
10.422.868 ddng). Mirc luong trung binh ctia 6 thang trudce khi chuyén vé TCNS
1a 14.161.343 dong/thang (theo thuc té nhan luong hang thang, do Hop dong lao
dong khong ghi ro murc luong);

- Béi‘ thuong 2 thang luong trung binh thue lanh vé viéc don phuong ‘chém
dat hop dong lao dong sai (14.161.343 dong/thang x 2 thang = 28.322.686 dong);

- B6i thuong vé viéc sai thoi han bao trudc 45 ngay, theo quyét dinh bao
trude 45 ngay (14.161.343 dong/thang/22 ngay x 41 ngay = 26.391.593 dong).

- Bdi thuong cac thang bi ~mét viéc lam tir lac cho nghi viéc theo Quyét
dinh cho dén khi Toa xét xir, moi thang 1a 14.161.343 dong/thang (cho dén hét
thang 9/2020 1a 7 thang),

Tong mirc boi thuong tam tinh dén hét thang 9/2020 1a: 211.223.599 (Hai
tram mudi mot tri€u, hai tram hai muoi ba nghin, nam trdm chin muoi chin) dong.

2/. V& an phi lao dong so tham: Nguyén don Ba TV duogc mién ndp an phi.

Ngoai ra an so tham con tuyén vé phan an phi, quyén khang céo cua cac
duong su va quyén khang nghi ctia Vién kiém sat.



Ngay 02/10/2020, nguyén don la Ba TV nop don khang cao toan bo ban an
so tham.

Tai phién toa phuc thim:

Nguoi bao vé quyén va loi ich hop phap cho nguyén don va nguyén don
xac dinh van gitt nguyén yéu cau khoi kién va toan bd yéu cau khang céo, dé
nghi Toa an nhan dan Thanh phd H6 Chi Minh sira toan bd ndi dung ban 4n so
tham theo hudng chép nhan toan bd yéu cau khoi kién cia Ba TV.

Can ctr cho viéc khang cdo cta nguyén don: Ngudi bao vé quyén va loi ich
hop phap cho nguyén don va nguyén don cho rang viéc ha thi dua ciia Ba TV
xubng hang B cta cong ty vao thang 8/2019 1a khong c6 can ctr va khong dung
quy dinh. Ba TV ciing khong bi ky luat bang bat ky hinh thtic ndo nén tién luong
ctia TV phai duoc tinh du theo thu nhap thuc té ctia TV trudc day. Viéc don
phuong chim dut hop dong lao dong theo Quyét dinh s6 38/QDTC-VT ngay
19/02/2020 ctia cong ty d6i voi ba Vy 1a trai phap luat vi khong can ctr theo dinh
tai Pidu 38 BO luat Lao dong. Cong ty vi pham thoi han bao trude khi don
phuong chim dut hop déng lao dong voi TV. Do d6, cong ty phai chiu hau qua
phap 1y dbi véi viéc don phuong chap dut hop dong lao dong trai phap luat cua
minh va phai bdi thuong. D& nghi Toa an chdp nhén toan bo yéu cau khai kién
ctia TV va budc cong ty bdi thudng véi tong s tién 1a 263.363.000 dong. Thi
hanh ngay sau khi 4n c6 hi¢u luc phap luat.

Tai phién toa, nguoi dai dién theo uy quyén cua bi don khong dong v voi
toan by yéu cau khang cao cua nguyén don va dé nghi Hoi dong xét xir giir
nguyén ban 4n so tham.

Pai dién Vién kiém sat nhan dan Thanh phé H6 Chi Minh tham gia phién
tda phat kiéu y kién:

- V& t6 tung: Tham phan, Hoi dong xét xtr, Thu kY va cac bén duong su
chép hanh ding quy dinh cua Bo luat té tung dan su.

-Vé noi dung: Pon khang céo cua nguyén don trong han luat quy dinh nén
dugc xem xét theo trinh tu phuc thdm

- V& yéu cau khang céo: Do yéu cau khang cao cua nguyén don khong c6
co s6. Do d6, dé nghi Hoi dong xét xur khong chap nhén toan bo yéu céu khang

cao cua nguyén don, ap dung diém a khoan 1 Piéu 308 Bo luat T6 tung dan su,
giit nguyén ban an so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai li¢u c6 trong ho so vu an, dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa Ho1 dong xét xtir nhan dinh:



V& hinh thirc: Ngay 25/09/2020 Toa an nhan dan Quan X, Thanh phé Ho
Chi Minh xét xir so thAm va tuyén an vu an. Ngay 02/10/2020, nguyén don 1a Ba
TV khang céo toan bd ban an so thim 1a con trong thoi han theo quy dinh tai
Diéu 272, 273 B6 luat T4 tung dan sy nim 2015. Do d6, don khang cao ctia Ba
TV duoc chép nhan xem xét theo trinh tu phuc tham.

Ve noi dung:

[1] Ddi véi yéu cau cia nguyén don vé viéc budc cong ty phuc hoi xép
loai thi dua hang A cho thang 8/2019; Tinh lai tién luong thang 8/2019, tién
luong thang 13 cta ndm 2019: Xét trén co s& tai li¢u, chimg cr va 101 khai
cia cdc bén duong sy xac dinh trong thang 8/2019 TV c6 mau thuan trong
cong vi¢c tai bd phan cia minh véi by phan khac, d(‘A)ng thoi TV khong chép
hanh sy chi dao cua lanh dao tryc tiép tai bo phan minh lam viéc 13 vi pham
quy dinh ctia coéng ty theo ndi quy lao dong va thoa udc lao dong tap thé.
Hanh vi cia TV gdy mit hiéu qua cong viéc nén cong ty xép loai thi dua
thang 8/2019 cho TV loai B la phu hop. Do do, cap so tham nhan di nhan
dinh, danh gid chung cu khong chap nhin yéu cau vé ndi dung nay cua
nguyén don 13 c¢é cin ctr. Viéc xép loai va tinh thuéng, lwong thang 13 cua
cong ty cho TV dua trén co sd vi pham va xép loai thi dua loai B trong thang
8/2019 cua TV la dung quy dinh cua cong ty. Do do, Hoi dong xét xir khong
chap nhan yéu cau khang céo vé ndi dung ndy ciia nguyén don.

[2] D6i véi yéu cau cua TV budc cong ty phai chi tra tién luong ma
nguyén don cho rang cong ty phai tra con thiéu, thoi gian tir thang 9/2019 dén
thang 02/2020: Xét trinh bay cua TV ciing nhu dai dién cong ty va don xin
chuyén cong tac ngay 29/08/2019 ciia TV, xac dinh tir thang 09/2019, phia
cong ty di chap thuan dé nghi ctia TV dé diéu chuyén TV khoi vi tri cong tac
trudc day cua TV. Nhu vay, cadc khoan thu nhdp tang thém tu cong viéc cli
khéng duoc chi tra 13 phu hop. Pong thoi cac bén khi diéu chuyén khong cé
thoa thuan gi khac vé tién luong, khong thoa thuan lai, khong thic méc, khiéu
nai gi va thuc té thoi gian tir thang 9/2019 den thang 02/2020 TV khong lam
vigc tai vi tri cli, ma lam tam thoi tai phong to chirc nhan sy va chuyén qua
Trung tdm Tu van Du hoc K. Tuy nhién, céng ty van tra luong theo Hop ddng
lao dong cti cho TV. Nhu vay, tién luong ciia TV thoi gian trén la dung voi
thyc té véi cong viéc cung nhu ding voi thoa thuan cua hai bén nén cap so
tham khong chap nhén yéu cau ciia nguyén don 1a c6 can cu. Do do, Hoi dong
xét xtr khong chip nhan khang cdo ctia nguyén don vé ndi dung nay.

[3] Pdi voi yéu cau cua TV cho rang cong ty da don phuong cham dut
hop dong lao dong dbi véi nguyén don 1a trai phap luat va phai bdi thuong:
Xét chimg ctr 1a don xin chuyén cong viéc ngay 29/08/2019 ctua TV; Bién ban
thoa thuan chdm dut hop ddéng lao dong ngay 27/11/2019; Bién ban thoa
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thuan ngay 09/01/2020 va 15i khai ctia cac bén dwong su, xac dinh médi quan
h¢ lao dong gitra TV voi cong ty 1a khong thé tiép tuc. TV da thé hién y chi
chdm dut hop dong lao dong va1 cong ty va cong ty dong y. Tuy nhién, voi
nhing tinh tiét dién ra, xac dinh cong ty c6 thién chi sip xép cong viéc cho
TV, hd trg cho TV thir cong viéc méi va tra lwong cho TV mic du cac bén da
x4c dinh cham dut hop dong lao dong. Do d6, viéc cong ty ban hanh Quyét
dinh s6 38/QDTC-VT ngay 19/02/2020 vé viéc cham dut hop dong lao dong
v6i TV 1a khong trai v6i quy dinh cia phap luat. Hop dong lao dong giita TV
v6i cong ty da cham dut tir ngay 24/02/2020.

[4] Do viéc thoa thuan chdm dirt hop dong lao dong gitta TV vai cong ty
Xuat phat tu thang 11/2019 va lién tuc cho dén khi cong ty ban hanh quyet
dinh cham dut hop ddng lao dong 1a hon 45 ngay nén cong ty ciing khong vi
pham thoi han bdo trudc nhu nguyén don trinh bay. Tt nhitng phan tich va
nhén dinh trén, xét thiy cip so tham phan tich danh gia ching ct khong chap
nhén yéu cau nay cua nguyén don 1a c¢6 cin cir ding phap luat nén khong
chip nhéin khang céo ctia nguyén don.

[5] Do xac dinh phia cong ty khong chdm dut hop ddng lao dong trai
phap ludt voi nguyén don nén cac yéu cau khac vé bdi thudng cua nguyén
don khong dugce chdp nhén.

Tu nhttng nhan dinh trén cling nhu dé nghi cua vi dai di¢n Vién kiém sat
nhin dan Thanh phd H6 Chi Minh tham gia phién toa. Ho1 dong xét xur khong
chap nhan toan bg khang cao ctia nguyén don, gilt nguyén ban an so tham.

Vi cac 1€ trén;
QUYET PINH
Can ctr vao:
- Diéu 293 va khoan 1 Piéu 308 B6 luat T tung dan sy 2015;
- biéu 38 Bo luat Lao dong nam 2012;

- Piém a khoan 1 Piéu 12 Nghi quyét so 326/2016/UBTVQHI4 ngay
30/12/2016 cua Uy ban Thudng vu Qudc hdi vé mire thu, mién, giam, thu, ndp,

quan 1y va st dung an phi va I¢ phi Toa an va Danh muc an phi, I¢ phi Toa an
(ban hanh kém theo);

- Luét Thi hanh 4n dan sy nam 2008, di duoc sira ddi, bd sung mot s6 diéu
nam 2014.

Tuyén xu: Khong chap nhan yéu cau khang cdo cua nguyén don, gilr
nguyén ban an so tham.
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1/. Khong chap nhan toan bd yéu cau khoi kién ctia nguyén don Ba TV vé
viéc budc bi don Cong ty VT phai:

- Phuc hdi xép loai thi dua A cho thang 8/2019, tinh lai lwong thang 8/2019
tuong dwong trung binh mét luong (nhan thém 411.017 ddng), tinh lai lwong
thang 13 cua nam 2019 va thuong Tét am lich nim 2020 twong duong trung
binh mot lwong (nhan thém 4.213.423 ddng x 2 thang = 8.426.846 ddng. (mirc
can cu tinh luong thang 13 va thudng dya trén mtrc luong trung binh nam);

- Boi thuong cac thang khong tra lwong trung binh dung nhu da thyc nhan
trude khi chuyén vé Phong To chire Nhan sy va Tién lwong va chuyén cong tac
qua vi tri mdi tir thang 9/2019 — 02/2020 (2 thang & Phong T chirc Nhan su va
Tién luong lan diu nhan thém: 9.458.343 dong/thang x 2 thang = 18.916.686
dong, 2 thang & Phong T6 chtic Nhan sy va Tién luong 1an tht 2 nhan thém:
9.601.343 dong/thang x 2 thang = 19.202.686 dong va 2 thang lam viéc tai
Trung tdm Tu van Du hoc K nhan thém: 5.211.343 ddng/thang x 2 thang =
10.422.868 ddng). Mirc luong trung binh cuia 6 thang trudce khi chuyén vé TCNS
1a 14.161.343 ddng/thang (theo thuc té nhan lwong hang thang, do Hop dong lao
dong khong ghi 16 muc luong);

- Boi thuong 2 thang luong trung binh thyc ldnh vé viéc don phuong chim
dut hop dong lao dong sai (14.161.343 dong/thang x 2 thang = 28.322.686 dong);

- B6i thuong vé viéc sai thoi han bao trudc 45 ngay, theo quyét dinh bao
trudc 45 ngay (14.161.343 dong/thang/22 ngay x 41 ngay = 26.391.593 dong).

- Boi thuong cac thang bi mat viéc 1am tir lac cho nghi viéc theo Quyét
dinh cho dén khi Toa xét xir, mdi thang 1 14.161.343 dong/thang (cho dén hét
thang 9/2020 1a 7 thang);

Tong mirc boi thudng tam tinh dén hét thang 9/2020 1a: 211.223.599 (Hai
tram mudi mot tri€u, hai tram hai muoi ba nghin, nam trdm chin muoi1 chin) dong.

2/. V& an phi lao dong so thim: Nguyén don Ba TV dugc mién ndp an phi.

3/ V& 4n phi lao dong phic tham: Nguyén don Ba TV duoc mién ndp an
phi.
4. Ban an phuc thim c6 hiéu luc phéap luat ké tir ngay tuyén an.

Truong hop ban an duogc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh 4n
dan sy thi ngudi dugc thi hanh an dan sy, nguoi phdi thi hanh 4n dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
theo quy dinh tai cac Diéu 6; Diéu 7; Piéu 7a va Diéu 9 Luat thi hanh an dan su;
thoi hiéu thi hanh an dugc thyc hién theo quy dinh tai Diéu 30 Luat thi hanh an
dan su (da duogc sura doi, bd sung nam 2014).
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Noi nheflllil-' i TM. HOI PONG XET XU PHUC THAM
- Toa 4n nhan dén tdi cao; A AN _ ’ £ ~

- Tda 4n nhéan dan cép cao (Tai Tp.HCM); THAM PHAN - CHU TOA PHIEN TOA
- Vién kiém sat nhan dan cap cao (Tai Tp.HCM);

- Vién kiém sat nhan dan Tp. HCM;

- Thi hanh an dan sy Quén X;

- Toa an nhéan dan Quan X;

- Céc duong sy (dé thi hanh);

- Luu.

Nguyén Tién Diing
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