_TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n s6: 62/2024/LD-PT
Noay: 22 -5 - 2024

V/v “Tranh chép vé don phuong
cham dut hop ddng lao dong.”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanhphdn Hpi dong xét xir phiic thim gom co:

Thdam phan — Chii toa phién toa: Ong Nguyén Ngoc Tai.
Céc Tham phan: Ong Nguyén Tién Diing
Ba Nguyén Thi Thoa.
- Thuw ky phién ta: Ba Dao Thi Lanh, Thu ky Toa an nhan dan Thanh
pho H6 Chi Minh.
- Dgi di¢gn Vign kiém sit nhan dan Thinh pho Ho Chi Minh: Ba
Nguyén Kim Sen — Kiém sat vién tham gia phién toa.
Trong cac ngay 15 va 22 thang 5 qnﬁm 2024 tai tru s& Toa &n nhan dﬁr}
Thanh ph6 H6 Chi Minh xét xtr phic thadm cong khai vy an lao dong thu Iy s6

100/2023/TLPT-LD ngay 19 thang 12 ndm 2023 vé viéc “Tranh chap vé don
phuong chdm dat hop dong lao dong”.

Do ban 4n lao dong so tham s 40/2023/LD-ST ngay 25 thang 9 nam
2023 cua Toa &n nhan dan quan Tan Binh, Thanh ph6 H6 Chi Minh b1 khang
cao.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb 2225/2024/QD-PT
ngay 26 thang 4 nam 2024, gitra:

Nguyén don: Ba Vi Nguyén Diém T, sinh nam 1982. Pia chi: 9 L,
Phuong H, quan T, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phap cia nguyén don: Ba Lé Thi X, sinh nam 1988.
Dia chi lién hé: Lau D - S6 E N, phuong D, Quéan A, Thanh ph6 H6 Chi Minh
(La nguoi dai dién theo Gy quyén — Van ban Gy quyén ngay 10/11/2021) (c6
mat)

Bi don: Cong ty TNHH P. Tru so: 12C ngd A Q, T6 B, phuong T, quan T,
Thanh pho Ha Noi.



Ngudi dai dién hop phap ctia bj don: Ong Nguyén Durc H, sinh nam 1980.
Dia chi lién lac: 38 P, phuong T, Quan G, Thanh ph6é H6 Chi Minh (La ngudi
dai dién theo tly quyén - Theo Gidy uy quyén ngay 26/02/2024). (c6 mit)

Nguoi khang cdo: Nguyén don ba Vii Nguyén Diém T; Bi don Cong ty
TNHH P.

NOI DUNG VU AN

Theo don khdéi kién dé ngay 09/6/2021 ciia nguyén don ba Vi Nguyén
Diém T va trong qud trinh gidi quyét vu dn, nguyén don c6 ngwoi dai dién
hop phap la ba Lé Thi X trinh bay:

Ba Vii Nguyén Diém T va Cong ty TNHH P (Goi tit 1a Cong ty P) c6 ky
Hop dong lao dong s6 524.2020/HDLD/Pozaa-CNO1 ngay 24/5/2020 ndi dung
cu thé nhu sau: Thoi han hop dong 14 2 nam ké tir ngay 25/5/2020 dén ngay
25/5/2022, chic danh chuyén mén 13 Gidm ddc chi nhanh khu vuc M kiém
Giam doc Kinh doanh va Tiép thi. Can cir Phu lyc s6 01 dinh kém Hop dong lao
dong thi ba T s€ nhan 2 muc lwvong: Murc lwong co ban la 11.000.000 dong, phu
cap la 119.000.000 ddng, tong lwong thuc nhan 13 130.000.000 dong BaT bat
dau lam viéc tai Cong ty P tir ngay 25/5/2020, trong bang cham cong giri vé
Cong ty cling c¢6 ghi nhén thang 5/2020 ba T c6 6 ngay cong, mdi ngay cong la
5.416.667 dong, thuc lanh 32.500.000 dong, thang 6/2020 ba T ¢ 24 ngay cong,
mdi ngdy cong 1 5.416.667 ddng, tong thuc 1anh 14 130.000.000 dong. Ngay
06/7/2020, ba T nhan dugc thong béo tir Cong ty vé viéc diéu chuyén ba T ra Ha
Noi lam viéc va théa thuan lai mic lwong, truong hop ba T khong dong ¥ ra Ha
Noi 1am viéc thi bdi thuong cho ba T sb tién 11.000.000 déng. Ba T dong ¥
chuyén ra Ha Noi lam viéc va dé nghi Cong ty giit nguyén mirc luong theo Hop
dong lao dong va phu luc da ky tuy nhi€n ngay 24/7/2020, Cong ty ra quyét dinh
cham dut Hop dong lao dong véiba T ke tir ngay 01/7/2020 va chi thanh toan
tién lwong thang 5, 6/2020 cho ba T véi so tién 1a 13.750.000 dong. Ba T lién hé
Cong ty P nhiéu lin 48 Bm viée, yéu cau tra tién lwong con thiéu, yéu cau bdi
thuong nhung Cong ty tir chdi khong lam viée.

Ba Vii Nguyén Diém T khai kién yéu cau Toa an giai quyét:

Budc Cong ty TNHH P thanh toan cho ba Vii Nguyén Diém T cac khoan
tién sau day:

- Tién lwong con thiéu ctia thang 5, 6/2020 1a 148.750.000 dong;

- Tién luong trong nhing ngay khong dugc lam viéc 22 thang (Tu
01/7/2020 dén 01/5/2022) theo hop dong lao dong di ky, sb tién 1
2.860.000.000 dong;

- Boi thuong 2 thang tién luong theo hop dong lao dong do don phuong
cham dut hop dong trai phap luat, sotién 1a 260.000.000 dong;



- Yéu cau Cong ty P dong tién BHXH, BHYT, BHTN cho ba T theo nhu
hop dong da ky tir ngay 25/05/2020 dén ngay 25/5/2022.

Viée Cong ty P trinh bay ba T c6 ky Hop ddng lao dong voi Cong ty Co
phan T1 trong d6 c6 diéu khoan vé viéc sau khi ba T chdm dat hop dong lao
dong véi Cong ty T1 thi ba T khong duoc ky Hop dong lao dong v&i ddi thu
canh tranh nhung khong co tai lieu chung cu g1 cung cap. Néu co su viéc do xay
ra thi Cong ty T1 va ba T sé& tu giai quyét véi nhau, hoan toan khong lién quan
dén Cong ty P. Ba T khong ddng ¥ voi ¥ kién trinh bay cua Cong ty P va dé nghi
Toa 4n giai quyét theo dting quy dinh ctia phép luat.

Trong qud trinh gidi quyét vu dn tai cdp SO tham, bi don Cong ty TNHH P
c6 nguoi dai dién hop phdp 14 0ng Neuyén Tudn A trinh bay:

Cong ty P x4c nhan gitta Cong ty va ba Vii Nguyén Diém T c6 ky Hop
ddng lao dong sd 524.2020/HPLP/Pozaa-CNO1 ngay 24/5/2020 véi cac nodi
dung nhu sau: L cing theo hop dong 1a 4.730.000 dong, phu cép an trua la
680.000 dong, phu cap xang 1a 1.000.000 dong, phu cap dién thoai 1a 1.000.000
ddng phu cép trach nhiém 1a 3.590.000 ddng. Tong sb tién ba T thuc nhan 1
thang 1a 11.000.000 dong. Do Cong ty P khong du tai chinh dé md Chi nhanh tai
Thanh phd Ho Chi Minh nén ngay 01/7/2020, Cong ty P da ra thong bao vé viéc
dumg hoat dong m¢ Chi nhanh va c6 thong bao cho ba T dé nghi diéu chuyén ba
T ra Ha Noi 1am viéc, néuba T khong dong ¥ y thi hai bén cham dut hop dong lao
dong trude thoi han. Ba T yéu cau diéu chuyén ba T ra Ha Noi lam vigc voi mire
luong 130.000.000 dong/thang, CoNng ty P khong dong y va giri quyét dinh cham
dut hop ddng lao dong cho ba T ngiy 24/7/2020 v6i ndi dung chim dut hop
ddng lao dong voi ba T tir ngdy 01/7/2020. Ngay 10/7/2020, Cong ty P thanh
toan tién lwong cho ba T thang 5,6/2020 s6 tién 1 13.750.000 dong. Sau khi
cham dut Hop dong lao dong véi ba T, Cong ty P biét duoc trudc khi ky Hop
dong lao dong voi Cong ty P thi ba T c6 ky hop dong lao dong voi Cong ty Cb
phan T1 trong d6 c6 diéu khoan vé viéc sau khi ba T chdm dat hop dong lao
dong v6i Cong ty T1 thi ba T khong dugc ky hop dong lao dong vai dbi thi
canh tranh trong khi d6 Cong ty T1 va Céng tyP la d6i thi canh tranh trong linh
vuc kinh doanh tra stta. Do do, d6i v6i yéu cau khoi kién cua ba Thi Cong t
POZAA khong dong ¥ va yéu cau Toa an tuyén Hop dong lao dong duoc ky két
gitta ba T va Cong ty P 13 v6 hiéu. Khi chim dut hop dong lao dong voiba T,
Cong ty P da thyc hién dung quy dinh cua By ludt lao dong nén COng ty P
khong chap nhan toan bo yéu cau khoi kién ctiaba T.

Ban dn lao déng so tham s6 40/2023/LD-ST ngay 25 thang 9 nam 2023
cua Toa an nhdn dan quan Tan Binh, Thanh pho Ho Chi Minh da xu:

Can ctr khoan 1 Piéu 32, diém ¢ khoan 1 Piéu 35, diém & khoan 1 DPiéu
40, Didu 144, Didu 147, Diéu 271, Didu 273, Diéu 278, Diéu 280 Bo luat T
tung dan sy; Dicu 13, Didu 14, Ditu 20, Diéu 21, Dicu 22, Dicu 36, Dicu 39,
Diéu 41 cua Bo luat Lao dong ndm 2019; Diéu 357, Diéu 403, Diéu 468 ciia Bo



ludt Dan sy nam 2015; Luat Thi hanh an dén sy; Nghi quyét sb
326/2016/UBTVQHI4 cua Uy ban_ thucmg vu Qudc hdi ban hanh ngay
30/12/2016 quy dinh vé muc thu, mién, giam, thu, ndp, quan Iy va st dung 4n
phi va 1€ phi Toaan.

Tuyén xur:
L Chdp nhdn mét phan yéu cau khéi kién ciia nguyén don ba Vii Nguyén
Diém T
Xéc dinh Cong ty TNHH P don phuong cham dut Hop ddng lao dong trai
phap luat ddi véi ba Vi Nguyén Diém T. Hop dong lao dong s0

524.2020/HDLD/Pozaa-CNO1 ngay 24/5/2020 glu’a ba Vii Nguyén Diém T va
Cong ty TNHH P hét hiéu luc va chdm dut vao ngay 25/5/2022.

Budc Cong ty TNHH P thanh toén cac khoan tién bdi thuong cho ba Vi
Nguyén Diem T, cu thé nhu sau:

- B(‘A)i‘ thuong tién Iwong trong nhing ngay khong dugc lam viéc 22 thang
theo Hop dong lao dong da ky la 242.000.000 dong.

- Boi thuong 2 thang tién lvong do don phuong cham dut hop dong trai
phap luat 1a 22.000.000 dong.
’ Tong s6 ‘tién bi don phai bdi thuong cho nguyén don do don phuong
cham dit hgp dong lao dong trai phap luat la 264.000.000 dong.

Tra mot lan ngay khi ban an ¢6 hi€u luc phap luat.

- Cong ty TNHH P va ba Vii Nguyér} Diém T c6 trach nhi¢m cung nop
Bao hiém x4 hoi theo ti I€ cua Luat Bao hiém xa hoi quy dinh. Tién luong dé
tinh mtrc dong tlen Bao hiém xa hoi duge ap dung la muc tién lu’(mg theo Hop
ddng lao dong s 524.2020/HDLD/Pozaa-CNO1 ngiy 24/5/2020 giita ba Vi
Nguyen Diém T va Cong ty TNHH P. Thoi gian tinh ndp bao hiém xa hoi tir
ngay 25/5/2020 dén ngay 25/5/2022. Ba T c6 trach nhiém ndp lai s6 bao hiém x4
hoi cua minh cho Co quan béo hiém de Cong ty TNHH P thuc hién dong bao
hiém x3 hoi cho ba va chdt S6 Bao hiém xa hoi cho ba theo quy dinh. Sau khi
chdt S6 Bao hiém xa hoiba T duogc tra lai SO Bao hiém x3 hoi. Lii suit chim
nop Bao hiém xa hoi duge ap dung theo quy dinh cua Luat Bao hiém xa hoi.

2. Khéng chdp nhdn yéu cau bi don trd tién lwong con thiéu cia thing 5,
6/2020 la 148.750.000 dong ciia nguyén don.

3. An phi lao déng so thd?m‘: Cong ty TNHH P phai ndp 1a 7.920.000 (bay
triéu chin tram hai muoi nghin) dong.
Ngoai ra an so thdm con tuyén vé quyén khang cdo va quy dinh vé thi
hanh an cho cac bén duong su.
~ Ngay 10/10/2023, nguyén don ndp don khang cao mot phan ban an so
tham. Ngay 09/10/2023, bi don nop don khang c4do toan bd ban an so tham qua



buu dién (Toa an nhan dan quan Tan Binh nhan don khang cdo vao ngay
11/10/2023).

Tqi phién toa phiic thim:

Nguoi khdng cdo, nguyén don ba Vii Nguyén Diém T ¢6 ba Lé Thi X dai
dién trinh bay:

Nguyén don khang c4o mot phan ban an so tham vé muc tién luong dugc
Cép so tham xac dinh dé lam can ¢ tinh so tién budc bi don phai boi thuong vai
d& nghi Toa an cap phuc tham stra ban 4n so tham, chip nhan toan bd yéu cau
khoti kién cua nguyén don. Nguyén don khong dfmg vy v61 ndi dung khang cdo
ctia bi don, dé nghi Ho1 dong xét xir khong chap nhén khang cao cua bi don.
Nguyén don khong dong ¥ dé nghi cua bi don vé viéc hai bén hoa giai véi sb
tién Cong ty thanh toan cho nguyén don 1a 140.000.000 dong.

Ngueoi khang cdo, bi don Cong ty TNHH P ¢4 6ng Nguyén Dirc H dai dién
trinh bay:

Theo Don khang c4do ngay 10/10/2023, bi don khang cdo toan by ban an
so thdm, nay bi don xin rat mot phém khang cao tai phién toa vé viéc Cong ty P
don phuong chim duat hop_ dong voi ba Vi Nguyen Dlem T 1a trai phéap luat. Bi
don chi khang cdo mot phan ban an so tham vé so tién phai bdi thuong do don
phuong trai phap luat, ¢& nghi xem xét lai muc tién lwong duoc xac dinh l1am
can ct tinh bdi thudng thiét hai do don phwong trai phap luat, theo quy dinh dé
nghi trir di cée khoan phy cap an trua 680.000 dong, phu cap xdng 1.000.000
dong, phu cap dién thoai 1.000.000 dong, con lai la 8.320.000 dong (gom luong
chinh 4.730.000 dong va phu cap trach nhiém 1a 3. 590.000 dong) Bidon khong
ddng ¥ voi ndi dung khang cdo cia nguyén don, d& nghi Hoi dong xét xir chap
nhan khang cdo cua bi don, khong chap nhan khang céo cua nguyen don, stra
ban an so tham theo huong khong chap nhan toan bo céc yéu cau khoi kién cua
nguyén don. Bi don dé nghi thanh toan cho nguyén don so tién 140.000.000
dong dé hoa gidi.

~ Dai di¢n Vien kiém sat nhdn dan Thanh phé Ho Chi Minh phdt biéu y
kien:

V& hinh tht:

Pon khang céo cua bi don nﬁm trong han luat dinh nén duqc Chélp nhan
hop I&. Viéc tuan theo phap ludt t6 tung trong qua trinh giai quyét vu an cua
Tham phéan; Ho1 dong xét xtr; viéc chap hanh _phap luét cua nhung ngudi tham
gia to tung trong giai doan xét xur phuc tham ké tir khi thu Iy vu 4n cho dén trudce
thoi diém nghi &n dung theo quy dinh ctia Bo luat T tung dan su.

Vé ndi dung:

Sau khi phén tich nhitng tinh tiét co lién quan dén vu an, trén co soO Bo
luat Lao dong, xét thiy: Cép so thdm xét xtr chip nhan mot phan céc yéu cau



khoi kién cua nguyén don la dang quy dinh. Vién kiém sat nhan dan Thanh phd
HO6 Chi Minh d€ nghi khong chép nhén khang cao cua nguyén don va khang céo
cua bidon, gitt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctu céc tai liéu cé trong hd so vu 4n duge tham tra tai
phién toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan
dinh:

[1] Vé 6 tung:

[1.1] Khang cdo cta nguyén don nam trong han luat dinh phu hop khoan 1
Piéu 273 Bo luat t6 Tung dan sy nam 2015 nén dugc chap nhan.

[1.2] Ngay 09/10/2023, bi don ndp don khang cdo toan bo ban an so tham
qua buu dién trong han luit dinh, bi don da nhan thong béo tam ndp an phi phuc
tham va di ndp tién tam Gng an phi phuc thim nhung khong ndp lai Bién lai thu
tién tam Ung 4n phi phic tham cho Toa an. Tai phién toa ngay 28/02/2024,
ngudi dai dién theo tiy quyén ctia bi don méi ndp lai Bién lai nay. Hoi dong xét
xtr phuc thdm di hodn phién toa dé bi don lién hé Toa an nhan dan quén Tan
Binh lam thu tuc khdng cdo qua han. Ngay 24/4/2024, Toa 4n nhan dan Thanh
ph6 H6 Chi Minh d4 ban hanh Quyét dinh chap nhan viéc khang cao qua han s6
41/2024/Qb-PT v6i ndi dung chip nhan khang cdo qua han cua Cong ty P. Do
do6 khang cao cua bi don nam trong han luat dinh phu hop khoan 1 Di€u 273 Bo
luat T4 tung dan sy nam 2015 nén dugc chap nhan.

[1.3] Vé quan hé phap ludt tranh chap va tham quyen giai quyét vu an:
Cap so tham cin cr quy dinh tai diém a khoan 1 Piéu 32, diém ¢ khoan 1 Picu
35, diém d khoan 1 Diéu 40 Bo luat TH tung déan sy xac dinh quan hé phap luat
tranh chap vé don phuong chdm dut hop dong lao dong va xac dinh vy 4n thudc
thdm quyeén giai quyét ciia Toa an nhan dan quan Téan Binh, thinh phd H6 Chi
Minh theo lya chon Toa an theo noi cu tri cia nguyén don la dang quy dinh.

[1.4] Vé thi tuc hoa giai ctia hoa giai vién lao dong trudce khi Toa an thu ly
giai quyét ddi voi yéu cau khoi kién doi tién luong con thiéu thang 5, 6/2020 cua
nguyén don khong the thuc hién do khong phai 161 ctia nguyén don, Cap so thim
chap nhan giai quyét yéu cau nay 1a dung quy dinh.

[2] V& noi dung:
[2.1] V& quan hé lao dong: Cap so thim xac dinh nguyén don va bi don da

ky két va thuc hién Hop dong lao dong so 524.2020/HDLD/Pozaa-CNO1 ngay
24/5/2020 ¢6 quan h¢ lao dongla co6 can ctr.

[2.2] V& viéc don phu:(mg chdm dt hop déng lao dong: Cap so thim nhan
dinh Hop ddng lao dong gitra hai bén 1a Hop dong lao dong xac dinh thoi han,
nguoi st dung lao dong o quyén don phuong chap dit hop dong lao dong theo
quy dinh tai khoan 1 Diéu 36 Bo luat Lao dong nim 2019. Ngay 24/7/2020 bi



don da ra quyét dinh chim dut Hop dong lao dong dbi voi nguyén don tir ngdy
01/7/2020 vi ly do dleu chuyen vi tri cOng tac cua nguyén don ra Ha NOi nhung
nguyén don khong ddng ¥ 1a khong phu hop véi quy dinh don phuong va bi don
cting khong thue hién dung thoi gian bao trude cho nguoi lao dong 1a 30 ngay
theo quy dinh. Cap so tham xac dinh bj don d3 don phuwong chdm dit hop dong
lao dong la trai phap luat theo quy dinh tai khoan 1, khoan 2 Piéu 36 va Dicu 39
B0 luat Lao dong nam 2019 Ia ¢6 can cu.

[3] Xét nd1 dung khang cdo ctia nguyén don va bi don:

[3.1] V& murc tién lwong lam cin ¢t bdi thudng, nhan thdy: Nguyén don
khang cao cho rang muc lu’ong thuc nhan hang thang cua nguyén don la
130.000.000 ddng can c vao Phu luc hop ddng s6 01 kém theo Hop dong lao
dong sd 524.2020/HDLD/Pozaa-CNO1 ngay 24/5/2020. Theo d6 Phy luc nay,
nguyén don dugc nhan lwong co ban la 11.000.000 dong va phu cép la
119.000.000 dong. Bi don cho rang muc lwong dugc xac dinh theo hop dong lao
dong 1a 11.000.000 ddng, muce luong 130.000.000 ddng theo phu luc 1a ky cho
tuong lai quy dinh phu cdp chic vu, tuy nhién Chi nhanh khong dugc dugce
thanh 14p nén khong c6 ¢6 sé chi tra phu cdp. Do cac bén duong su c6 mau
thuan vé miic tién lvong da giao két va thuc hién nén Cép SO thém xem Xxét va
nhan dinh vé mirc tién luwong. Ho1i dong xét xtr phiic tham thay rang Cap so tham
dd can ¢t cic quy dinh tai Diéu 403 cua Bo luat Dan sy nam 2015 vé phy luc
hop dopg, Piéu 22 ctia B luat Lao dong nim 2019 vé phu luc hop dong lao
dong dé xem xét 1a c6 can cu.

[3.2] Cian ctr thoa thuin cua cac duong su tai Diéu 3 cua Hop dong lao
dong s6 524.2020/HDLD/Pozaa-CNO1 ngay 24/5/2020 giita hai bén da quy dinh
muce lwong cta nguoi lao dong la 11.000.000 dong mot thang, trong do quy dinh
cu thé luong cing va cac khoan phu cap; Noi dung Phu luc hop dong lao dong
s6 01 khong c6 thoa thuan viée phu luc s& thay thé thoa thuin ndo tai hop dong,
nhan dinh mac lrong 130.000.000 dong mdt thang nhu trong phu luc sé 01 I
diéu khoan trai vdi ndi dung ctia diéu khoan trong hop déng nén diéu khoan nay
khong co6 hi¢u luc. Cép so tham xac dinh mirc luong dé lam can ¢ tinh tién boi
thuong theo Diéu 41 B luat Lao dong ndm 2019 1a 11.000.000 ddng/thang 1a

ding quy dinh.

[3.3] Pbi véi yéu cau clia nguyén don yéu cau bi don tra tién luong con
thiéu cla thang 5, 6/2020 1a 148.750.000 dong. Céap so tham xac dinh muc
lvong cua nguyén don la 11.000.000 ddng/thang, nguyén don xac nhin bi don
dd chuyén tra cho nguyén don tién lvong 13 13.750.000 dong 1a da du sO tién
luong thang 5, 6/2020 cia nguyén don, khong chap nhan yéu cau ndy cua
nguyén don la phu hop.

[3.4] Trén co s& xac dinh mirc tién lwong 13 11.000.000 dong/thang, Cap
so thdm xac dinh bi don phai boi thu:O'ng cho nguyén don cac khoan gébm: Tién
luong nhimg ngay khong duoc lam viée 1a 242.000.000 dong va bdi thuong 02



thang tién luong do don phuong chdm dut hop dong lao dong trai phap luat 1
22.000.000 dong, tong cong la 264.000.000 dong la dung quy dinh.

[3.5] HOi ddng xét xtr phic tham nhdn thiy Cép so thim chip nhin mot
phan yéu cau khoi ki¢n cua nguyén don la ¢6 can cur va ding quy dinh phap luét.
Ho1 dong xét xir khong chap nhan khang céo cua nguyén don.

[3.6] Doi véi khang céo cua bi don dé nghi xem xét lai muc tién luong
duoc xac dinh 1Am cén ¢t tinh bdi thuong thiét hai do don phuong trai phap luat,
@& nghi trir di cac khoan phu cép an trua 680.000 dong, phu cap xing 1.000.000
dong, phu cap dién thoai 1.000.000 dong, con lai la 8.320.000 dong (gom hrong
chinh 4.730.000 dong va phu cap trach nhiém 1a 3.590.000 déng. Can ctr khoan
5 biéu 4 Nghi dinh sb 05/2015/ND-CP ngay 12/01/2015 cua Chinh phu quy
dinh chi tiét va hudng dan thi hanh mot sé noi dung cua Bo luat lao dong va
huéng dan tai Dieu 4 Thong tu 47/2015/TT-BLDTBXH ngdy 16/11/2015 quy
dinh vé noi dung Hop dong lao dong: “Bbi voi céc ché do va phlc loi khac, nhur
tién thuong theo quy dinh tai Diéu 103 cua Bo luat Lao dong, tién thuong sang
klen Tién an glu:a ca; Céc khoan ho tro xdng xe, dién thoai, di lai, tién nha ¢,
tién git tré, nudi con nhod; HS tro khi ngudi lao dong co than nhan bi chét, ngum
lao dong cé ngudi than két hdn, sinh nhat cta nguoi lao dong, tro Cap cho nguoi
lao dong gap hoan canh kho khan khi bi tai nan lao dong, bénh nghe nghiép va
cac khoan hd tro, tro cap khéc thi ghi thanh muc riéng trong hop dong lao dong
theo khoan 11 Diéu 4 Nghi d¢inh sé 05/2015/ND-CP.” . Can ¢t ndi dung Hop
dong lao dong s6 524.2020/HDLP/Pozaa-CNO1 ngay 24/5/2020, hai bén da tur
nguyén thoa thuan va xac dinh “tién an trua; cac khoan hd trg xing xe, dién
thoai” 14 phu cép n trua, phu cap xang, phu cap dién thoai tai diém b Diéu 3 cua
Hop dong lao dong Vé tién luong, khong thoa thuan ghi thanh khoan riéng trong
hop dong lao dong. Do Hop dong lao dong s6 524.2020/HPLD/Pozaa-CNO1
ngdy 24/5/2020 1a hop ddng theo mau do ngudi sir dung lao dong soan thao, can
ctr khoan 2 Diéu 405 Bo luat Dan sy 2015 “2. Truong hop hop dong theo mau
c6 diéu khodn khéng ré rang thi bén dua ra hop dong theo mau phai chiu bdt lgi
khi gidi thich diéu khodn do. .

[3.7] Hoi dong xét xir phlic tham khdng chap nhan khang céo cua bi don
vé viéc tinh lai mac tién lvong lam cin ct tinh bdi thuong thiét hai do don
phuong trai phap luat.

[4] Xét khang cdo mot phan ban an cua bi don dugc rut tai phién toa vé
viéc Cong ty P don phuong chdm dut hop dong véi ba Vi Nguyen Diém T la
trai phap luat. Hoi dong xét xir dinh chi giai quyét ddi v6i phan khang céo duogce
rat ctia bi don.

[5] An phi lao dong so tham Cap so tham can clr vao Piéu 144, Diéu 147
B luat To tung dan sy 2015; Diém a khoan 1 Piéu 12 Piéu 12 Diéu 26 Nghi
quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 x4c dinh nguyén don duoc



mién ndp tién an phi lao dong so thim; Bi don Cong ty TNHH P phai ndp 1a
7.920.000 dong la dung quy dinh.

[6] Hoi dong xét xir thong nhat v6i dé nghi cua dai dién Vién kiém sét
nhéan dan Thanh pho H6 Chi Minh tai phién toa, khong chip nhén khang cao cua
nguyén don va khang cao cua bi don, gitt nguyén ban an so tham.

[7] Vé an phi lao dong phuc tham: Ngum khang céo, nguyén don khong
phai chiu an phi lao dong phuc tham do duoc micn an phi theo quy dinh tai diém
a khoan 1 Diéu 12, khoan 1 Diéu 29 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016. Nguoi khang cdo, bi don phai chiu 4n phi lao dong phic tham theo
quy dinh tai khoan 1 Diéu 29 Nghi quyét so 326/2016/UBTVQHI14 ngay
30/12/2016.

Vicac lé tren,
QUYET PINH:

Can ctr vao khoan 3 Diéu 298, khoan 1 Diéu 308 ctia BO Iuat T tung dan
sunam 2015;

- Khong chip nhan khang céo cua nguyén don ba Vit Nguyén Diém T va
khang céo cua bi don Cong ty TNHH P. Giir nguyén Ban 4n lao dong so tham s
40/2023/LD-ST ngay 25 thang 9 nam 2023 cta Toa an nhan dan quan Tan Binh,
Thanh phé H6 Chi Minh.

- Pinh chi xét xur phic tham doi voi mdt phan khang céo duge bi don
Cong ty TNHH P rat tai phién toa vé vigc Cong ty TNHH P don phuong cham
dut hgp dong véi ba Vil Nguyeén Diem T 1a trai phép luat.

Can cir khoan 1 Piéu 32, diém ¢ khoan 1 Diéu 35, diém d khoan 1 Piéu
40, Dicu 144, Didu 147, Diéu 271, Diéu 273, Diéu 278, Diéu 280 Bo luat T6
tung déan su; Piéu 13, Piéu 14, Piéu 20, Bleu 21, Dleu 22, Dleu 36, Diéu 39,
Diéu 41 cta Bo luat Lao dong nam 2019; Piéu 357 Diéu 403, Picu 468 cua BO
lugt Dén sy nam 2015; Luit Thi hanh an dén su; Nghi quyét sd
326/2016/UBTVQHI14 cua Uy ban thuong vu Quéc hdi ban hanh ngay
30/12/2016 quy dinh vé muc thu, mién, giam, thu, ndp, quan Iy va str dung an
phi va 1¢ phi Toaan.

Tuyén xu:

L Chép nhan mot phan yéu cau khoi kién cta nguyén don ba Vii Nguyén
Diém T:

1.1. X4&c dmh Cong ty TNHH P don phuong cham dit hop dong lao dong

trai phap luat d6i véi ba Vii Nguyén Diém T. Hop dong lao dong so

524.2020/HDLD/Pozaa-CNOI ngay 24/5/2020 gitra ba Vi Nguyén Diém T va
Cong ty TNHH P hét hiéu luc va chdm dut vao ngay 25/5/2022.

1.2. Bugc Cong ty TNHH P thanh toan cac khoan tién boi thudng cho ba
Vi Nguyén Diem T, cu thé nhu sau:



- Bdi thuong tién luong trong nhimg ngiy khong dugc lam viée 22 thang
theo Hop dong lao dong dé ky la 242.000.000 (hai tram bon muoi hai tri¢u)
dong;

- Boi thuong 2 thang tién lu:ong do don phuong chdm dut hop ddng tréi
phap ludt 1a 22.000.000 (hai muoi hai triéu) dong;

’ Tong s6 t}en bi don phai bdi thuong cho nguyén don do don phuong
cham dat hop dong lao dong trai phap luat la 264.000.000 (hai tram sau muoi
bon tri¢u) dong.

Tra mot lan ngay khi ban an ¢6 hiéu luc phap luat.

1.3. Cong ty TNHH P va ba Vi Nguyen Diém T co trach nhi¢m cung ndp
Béao hiém xa hoi theo ti 1¢ cua Luét bao hiém xa hoi quy dinh. Tién luvong dé
tinh mirc dong tién Bao hiém xa hoi dugce ap dung 1a muc tién lwong theo Hop
ddng lao dong sb 524.2020/HPLD/Pozaa-CNO1 ngiy 24/5/2020 gitta ba Vi
Nguyén Diém T va Cong ty TNHH P duoc xic dinh theo quy dinh ctia co quan
Bao hiém xa hoi. Thoi gian tinh ndp bao hiém xa hdi tir ngay 25/5/2020 dén
ngay 25/5/2022. Cac bén phai chiu 1ai sut cham ndp Bao hiém xa hoi duoc ap
dung theo quy dinh cta Ludt Bao hiém xa hoi.

2. Khong chip nhan yéu cau bi don tra tién luong con thiéu cua thang 5,
6/2020 13 148.750.000 (mot trim bon muoi tdm triéu, bay trim nim muoi
nghin) dong ctia nguyén don.

3. An phi lao dong so thém:‘ Cong ty TNHH P phai nop 1a 7.920.000 (bay
tri¢u, chin trdm hai muoi nghin) dong.

4. Anphi lao dong phuc tham:

- Ngudi khang céo ba Vii Nguyén Diém T dugc mién 4n phi.

- Ngu’(‘)i, khéng céor Cong ty TNHH P phdi chju 300.000 dong 4an phi
nhung dugc can trir vao so tién 300.000 dong da tam ndp theo Bien lai thu tién

tam Ung an phi s6 AA/2023/0023891 ngay 23/10/2023 ctia Chi cyc Thi hanh an
dan sy quan Tan Binh, Congty TNHH P d4 nop du an phi lao dong phic thim.

Thi hanh tai Chi cuc Thi hanh 4n dén sy ¢6 thAm quyén.

Ké tir ngay c6 don yéu cau thi hanh an ciia ngudi dugc thi hanh an (d6i
voi cac khoan tién phai tra cho nguoi dugc thi hanh an) cho den khi thi hanh an
xong, bén phai thi hanh 4n con phai chiu khoan tién 1i cta sb tién con phai thi
hanh 4n theo mirc 13i suét quy dinh tai Diéu 357, Dicu 468 cua B) luit Dan sy
nam 2015, trir truong hop phép luat c6 quy dinh khac.

Trudng hop ban an duge thi hanh theo quy dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh an déan sy, nguoi phai thi hanh an dén sy co

quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, tu nguyén thi hanh 4n
hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7, 7a, 7b va 9 Luit
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Thi hanh 4n dan sy; thoi hi€u thi hanh an dugc thuc hién theo quy dinh tai Picu
30 Luat Thi hanh an dan su.

5. Ban 4n phuc thim c6 hiéu luc phép luat ké tir ngdy tuyén an./.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
- Toa &n nhan dan toi cao; THAM PHAN — CHU TQA PHIEN TOA

- Tda an nhan dan cép cao tai Tp.HCM;

- Vién kiém satnhan dan cép cao tai Tp.HCM;
- Vién kiém satnhan dan Tp.HCM;

- Toa an nhan dan Q.Tan Binh;

- Chi cuc Thi hanh an dan sy Q.Tan Binh;

- Cac duong sy (dé thihanh);

- Luu hd sovu an.

Nguyén Ngoc Tai
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