TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG Poc 1ap - Tw do - Hanh phuc

Ban 4n sb 16/2017/LD-PT
Ngay 26-9-2017
V/v tranh chap don phuong
cham dut hop dong lao dong

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TIiNH BINH DUONG

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Tran Thi Nhan.

Cdc Tham phdn: Ong Nguyén Pac Cuong;

Ong Huynh Van Luat.

- Thw ky phién toa: Ba Nguyén Thi Hang - Thu ky Toa an nhan déan tinh
Binh Duong.

- Dgi dign Vién Kiém sdt nhén dén tinh Binh Duwong: Ong Tran Van Bé -
Kiém sat vién, tham gia phién toa.

Trong cac ngay 22 va 26 thang 9 nam 2017, tai try s¢ Toa 4n nhan dan
tinh Binh Duong xét xu phic thdm cong khai vy an lao dong thu ly so:
13/2017/TLPT-LD ngay 31 thang 8 nam 2017 vé tranh chap don phuong cham
duat hop dong lao dong.

Do Ban 4n lao dong so tham sd 08/2017/LD-ST ngay 13 thang 6 nam 2017
ctuia Toa an nhan dan thi xa T, tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phiic tham s6 12/2017/QD-PT ngay
12/9/2017, gitra cac duong su:

- Nguyén don: Ong Tran Van Th, sinh ndm 1967; h khau thuong trd: Ap
C, xa T, huyén H, tinh Kién Giang; tam tra: Phong tro so N, nha tro Tr, khu pho
B, phuong K, thi xa T, tinh Binh Duong. C6 mat.

~ Nguoi dai dién hop phap: Ong Nguyén Duy L, sinh nam 1985; thuong tri:
So B, lghu pho N, phuong A, thj xa Th, tinh Binh Duong 1a nguoi dai dién theo
uy quyeén (theo van ban uy quyén ngay 21/10/2016). C6 mat.

- Bj don: Cong ty Trach nhiém hiru han Db gd VL; dia chi: Khu phd B,
phuong K, thi xa T, tinh Binh Duong.

Ngu’(‘,yi dai dién theo phap luat: Qng Chang Shih A, Qyéc tich: Bgi Loan
(Trung Quoc), chire vu: Chu tich Hoi dong thanh vién kiém Tong gidm doc.



NQuroi dai dién hop phdp: Ong Nguyén Huy T, sinh nam 1972. Pia chi: T6
X, khu pho Y, phuong U, thi xa T, tinh Binh Duong la nguoi dai dién theo uy
quyén (theo van ban uy quyén ngay 10/01/2017). C6 mat.

- Nguoi ¢6 quyén loi, nghia vy lién quan: Cong ty C6 phan Dich vu bao vé
N; dia chi: So X, duong A, phuong M, Quan K, Thanh pho H6 Chi Minh. Nguoi
dai dién theo phéap luat: Ba Nguyéen Thi Nhi H, chac vu: Giam doc. Vang mat.

- Nguoi khang cdo: Nguyén don do dng Nguyén Duy L dai dién va bi don
Cong ty TNHH Do go VL.

NOI DUNG VU AN:

Theo don khai kién ngay 24/10/2016, trong qua trinh tham gia t6 tung va
tai phién toa, nguyén don 6ng Tran Van Th va nguoi dai dién theo uy quyen cua
nguyén don 6ng Nguyén Duy L thong nhat trinh bay:

Ong Tran Vian Th vao lam viéc tai Cong ty TNHH D6 gb VL (goi tat 1a
Cong ty) tir ngay 01/4/2014, hai bén ky hop dong lao dong thoi han 03 thang,
muirc luong 2.889.000 dong, phu cap 11.000 dong/thang, chic vu cong nhan, dia
diém lam viéc tai CONg ty toa lac tai phudng K, thi xa T, tinh Binh Duong. Ngay
01/8/2014, 6ng Th va Cong ty ky hop dong lao dong c6 thoi han 06 thang, mirc
luong thoa thuan, chuyén can 200.000 dong, tién com 15.000 dong/phan. Ngay
02/3/2015, 6ng Th va Cong ty ky hop dong lao dong thoi han 01 nim, mirc
lwong 3.317.000 dong, chuyén can 200.000 dong, tién com 15.000 dong/phan.
Ngay 01/4/2016 6ng Th va Cong ty ky hop dong lao dong thoi han 03 nim tir
ngay 01/4/2016 dén ngay 30/4/2019, chirc vu cong nhéan, cong viéc phai lam:
May cat, mac luong: 3.745.000 dong, phu cip chuyén can 200.000 dong, tién
com 15.000 ddng/phan.

Trong thoi gian 1am viéce tai Cong ty, 6ng Th ludn chap hanh ndi quy lao
dong, khong bi 1ap bat ky bién ban xtr Iy ky luat nao. Ong Th dang 1am viéc binh
thuong thi 11 gio ngay 27/9/2016 éng Tong giam doc Cong ty moi 6ng Th 1én
van phong Cong ty dé nghi 6ng Th cham dut hop dong lao dong ma khong néu
ra 1y do; dai dién cua Cong ty khong giao quyét dinh chidm dit hop dong lao
dong, chi noi bang miéng, ong Th khong dong ¥ nén COng ty hen 6ng Th budi
chiéu cung ngay den Cong ty dé giai quyét. 15 gid ngay 27/9/2016 6ng Th dén
nhung Cong ty van dé nghi 6ng Th 1am don xin théi viéc, 6ng Th khong dong ¥
nén ra vé. Ngay 28, 29 thang 9 nam 2016 6ng Th dén Coéng ty lam viéc nhung
bao vé d3 ngin can khong cho 6ng Th vao nén 6ng Th khéng thé bao hodc nho ai
bao cho Cong ty biét sy viéc bi ngin can khong cho vao lam viée. Do khong
dugc vao Cong ty lam vigc, ong Th d3 yéu cau bao vé tai cong Cong ty 1a 6ng
Pham Vin L xac nhan vao cudn s6 6ng Th mang theo ndi dung “phong bao vé
VL xé4c nhan 1- Tran Van Th: 1967, 2-Tran Van Th: ndm sinh 1965, 02 cong
nhan quyét dinh khong cho vao lam viéc Cong ty Tong giam ddc, 02 ngay 27 va
28 thang 9 bao vé xac nhan va ky tén Pham V Lam”; “Ngay 29-9-2016 1-Tran
Vin Th, 2- Tran Van Th c6 lai cong bao vé ong tong khong cho vao lam: Ky tén
Pham V Lam”. Do khong duogc cho vao 1am viéc nén 6ng Th khong dén Cong ty
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va lam don nho Bao hiém x3 hoi tinh Binh Duong can thiép.

Ngay 06/10/2016 Cong ty di dén noi 6ng Th thué tro nhin dng Th dén
Cong ty 1am viéc, chidu ngay 06/10/2016, ngay 08/10/2016, ngay 10/10/2016
6ng Th d& dén Cong ty theo 101 nhin, 6ng Chang Shih A Téng giam ddc truc tiép
lam viéc v6i 6ng Th cing 02 ngudi phién dich 1a ba Poan T D, chirc vu Ké toan
trudng va ba Nguyén Thi Thuy Tr, chitc vu nhan vién nhan su nhung Cong ty
khong nhén ong Th lai lam viéc, khong dong ¥ dong bao hiém cho dng Th ma
yéu cau 0ng Th ky don xin thoi viéc, néu khong ky s& khong g1a1 quyét tién
luong, khong tra tién bao hiém xd hoi (sau day goi tat la BHXH), 6ng Th khong
dong v ky don thoi viéc nén ra vé. Sau ngay 10/10/2016 6ng Th khong dén Cong

ty.

Ngay 24/10/2016 6ng Th nop don khoi kién tai Toa an, dé c6 ching ctr
chimg minh Cong ty khdng cho 6ng Th vao lam viée, ngay 25/10/2016 6ng Th
yéu cau Thura phat lai 1ap vi bang s6 311/VB-TPL.

. Tir thang 4/2014 dén nay Coéng ty khong trich tién BHXH trong tong §6
tién luong hang thang 0ng Th dugc lanh dé dong BHXH nén O0ng Th yéu cau
Cong ty phai dong BHXH cho ong Th theo quy dinh phép luét, ong Th dong ¥

truy nop tién bao hiém ddi véi phan ngudi lao dong phai dong dé duoc huong
BHXH.

Cong ty VL da don phuong cham diit hop dong lao dong voi dng Th trai
v6i quy dinh cia phap luat nén phai boi thuong cho 6ng Th cac khoan tién sau:

Boi thuong tién luong va phu cip trong nhiing ngay khong dugc lam viéc,
tinh tir ngdy 27/9/2016 ngay xét xtr so tham 12/6/2017 1a 8 thang 15 ngay x

(3.745.000 dong luong co ban + 200.000 dong phu cdp chuyén can) =
33.836.000 dong;

B(“)i‘thur(‘mg 02 thang tién luvong va phu cap luong la: (3.745.000 dong +
200.000 dong) x 2 thang = 7.890.000 dong;

Boi thuong tién luong va phu cap luong do vi pham thoi han bao trude:
(3.745.000 dong + 200.000 dong)/26 ngay x 45 ngay = 6.827.000 dong.

Cong ty phai dong BHXH cho 6ng Th tai co quan BHXH tir ngay
01/4/2014 dén ngay 12/6/2017 lam tron 37 thang. Muc dong Muc dong BHXH
(sau day goi tat 1a BHXH) 1a s6 tién lwong hang thang cua 6 (sau) thang lién ké
gan nhat 3.745.000 dong x 37 thang x 22% = 30.484.000 dong.

Thanh toan tién luong va phu cép lrong thang 9/2016 ma 6ng Th lam viéc
nhung chua dugc nhan 1a 2.945.000 dong;

Yéu géu Cong ty nhén dng Th tré lai lam viée theo cong viée da ky két
trong hop dong.

, Tong s6 gién 6ng Th yéu cau Cong ty phai boi thuong do don phuong
cham dut hop dong lao dong trai phap luat 1a 51.498.000 dong.

Trong qua trinh giai quyét vu an va tai phién t0a ngudi dai dién theo ty
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quyén ciia Cong ty TNHH D6 g VL, ong Nguyén Huy T trinh bay:

Cong ty thira nhan gitra Céng ty va 6ng Tran Vin Th ky 04 hop ddng lao
dong nhu nguyén don trinh bay. Hop dong cubi cung mirc lwong: 3.745.000
dong, tién chuyén can 200.000 dong, tién com 15.000 dong/phan. Tién chuyén
can thang nao ong Th di lam day du ngay cong méi duoc nhan nén ddy khong
phai 1a s6 tién phu cap cb dinh.

Do Coéng ty khong co6 don hang, it viéc nén ngay 27/9/2016, Ban giam dbe
Cong ty moi 6ng Th 1én vian phong dé thuong lugng viée cham dut hop dong lao
dong véi ong Th nhung ong Th khong dong ¥ va bo vé khong tiép tuc lam viéc.
Qua theo ddi s6 cham cong khong thay 6ng Th di 1am, Cong ty di lién lac bang
dién thoai dong thoi t6i noi 6ng Th thué tro dé nhén 6ng Th tré lai lam viéc.
Ngay 06/10/2016 6ng Th da ti Cong ty theo 1i nhin, Cong ty dé nghi 6ng Th
phai di 1am vao ngdy hom sau nhung 6ng Th khong dong ¥, hai bén chi néi
chuyén bang miéng, khong 1ap bién ban, Cong ty co ghi 4m lai ndi dung Cong ty
yéu cau Ong Th quay trd lai lam viéc nhung 6ng Th khong dong y. Vao cac ngay
08 va 10 thang 10/2016, Cong ty tiép tuc goi dién thoai va truc tiép dén noi dng
Th thué tro dé yéu cau 6ng Th quay lai Cong ty lam viée, Cong ty ciling nho chu
nha tro va nguoi ¢ cung day tro voi 6ng Th nhan 6ng Th dén Cong ty dé tiép tuc
lam viéc. Chiéu ngay 08/ 10/2016, ngay 10/10/2016 éng Th dén Cong ty nhung
khong dong y di lam va yéu cau CONg ty phai bdi thuong toan bd tién BHXH tir
khi vao lam viéc néu khong tra thi 6ng Th khong tré lai 1am viéc. Sau ngay
10/10/2016 6ng Th khong dén Cong ty nira.

Cong ty khong biét cac ngay 28, 29 thang 9 nam 2016 6ng Th dén cong
Cong ty dung 02 ngay nhung khong vao lam viéc vi bao vé khu vuc cong Cong
ty khong trinh bao, sau khi 6ng Th khoi kién COng ty méi duge Toa an thong
bao su viéc nay. Cong ty khong yéu cau bao vé ngin ong Th vao lam viéc, bao
vé x4c nhan ndi dung theo yéu cau ctiia 6ng Th 1a y kién ca nhan cta bao vé vi
trong hop déng cung tng bao vé cd ghi 16 bao vé phai c6 nghia vu kip thoi trinh
bao su viéc x40 tron say ra. Noi dung xac nhan cua bao vé khong dung véi dién
bién sy viéc vi ngay 27 6ng Th van di 1am binh thuong, cac ndi dung con lai
khong rd nghia va khong co gia tri chimg minh Cong ty don phuong chdm dut
hop ddng lao dong véi 6ng Th tir ngay 27/9/2016.

Trong qua trinh thyc hién hop dong, hai bén co quyén dua ra dé nghi cham
duat hop dong néu duoc bén kia dong ¥, 6ng Th khong dong ¥ cham dit hop dong
thi phai tiép tuc 1am cong viéc cua minh nhu di ky két trong hop dong. Vao cac
ngay 06, 08,10 thang 10/2016 6ng Th dén Cong ty nhung cling khong bao cho
Cong ty blet su viéc xay ra ngay 28, 29 ma chi yéu cau Cong ty tra truc tiép
toan bo tién BHXH. Ong Th khong dén Cong ty 1am viéc theo yéu ciu cia Cong
ty la tu nghi viéc, Cong ty khong lap bién ban xtr 1y ky luat ddi véi 6ng Th vi
6ng Th khong muén tiép tuc 1am viéc nita thi viéc xir 1y ky luat nguoi da bo viéc
la vo nghia. Sang ngay 26/10/2016, bao vé¢ Cong ty c6 bao khoang 12 gio trua
ngay 25/10/2016 6ng Th cuing dng Trin Van Th dén gay 10i trudc cong CoNg ty .
Thoi diém 6ng Th dén Cong ty dé yéu cau dugc vao Cong ty sau khi da nghi
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viéc 15 ngay, Cong ty khong biét nén khong lap bién ban xir Iy, khong bao co
quan chirc nang can thiép, lién sau d6 Cong ty nhan duoc thong bao cua Toa an
ve viéc 6ng Th da khoi kién Cong ty ¢6 hanh vi don phuong cham dirt hop dong
lao dong.

Cong ty khang dinh  khong don phuong cham dut hop dong véi 6ng Th va
trong qua trinh tham gia t& tung Ccong ty ludn dua ra ¥ kién dé nghi Ong Th tiép
tuc 1am cong viéc theo hop ddng da ky két nhung 6ng Th khong dong y. Theo
ndi dung khai kién, 6ng Th bj Cong ty cham dut hop dong lao dong khong thudce
cac truong hop quy dinh tai Diéu 39 Bo luat Lao dong nam 2012, can ctr diém b
khoan 1 Diéu 91 B¢ luat T4 tung dan su nam 2015, Céng ty khong co nghia vu
chtng minh. Dén thoi diém xét xir so tham, Cong ty khéng cho dng Th nghi viée
nén chua ra quyét dinh thoi viéc véi 6ng Th.

Théang 9/2016 6ng Th ¢6 di lam nén duoc quyén nhan luong, 6ng Th da
tmg trude 1.000.000 dong con lai 2.945.000 dong. Ngoai ra Cong ty van tra
luong dén ngay 10/10/2016 cho 6ng Th la 3.745.000 dong +200.000 dong phu
cap chuyén can: 26 ngay x 10 ngay = 1.528.846.000 dong, 6ng Th c6 quyén dén
Congty dé nhan so tién trén.

Sau ngay 10/10/2016 6ng Th tu nghi viéc nén Cong ty khong dong ¥ boi
thuong cac khoan tién theo yéu cau ctia nguyén don.

Pé duoc huong BHXH, nguoi lao dong phai 1am to khai, Cong ty da
thong bao nhung éng Th khong lam nén Cong ty khong dang ky BHXH cho ong
Th tai co quan BHXH. Hang thang Cong ty khong trir tién BHXH trong tong tién
luong cuia 6ng Th ma con tra vao luong cho 6ng Th mot khoan tién tuong duong
22% tién CONg ty trich dong BHXH. Ddi véi khoan tién tra vao lwong nay ong
Th khong thra nhan chit ky trong ban luong, Cong ty khong yéu cau Toa an
giam dinh chit ky va giai quyét nhung Cong ty khong dong y truy nop BHXH
cho 6ng Th nhu ndi dung cong van cia BHXH tinh Binh Duong va BHXH thi xa
T vi viéc truy ndp BHXH trong truong hop ctia 6ng Th trai véi quy dinh cua
phap luat.

Trong qud trinh tham gia t6 tung, nguoi dai dién theo 1y quyén ciia bén c6
quyén loi nghia vu lién quan Cong ty Cé phan Dich vu bdo vé N (sau day goi tat
la Cong ty N) trinh bay: Ong Nguyén Vin L 1a ngudi duge Cong ty N ky hop
dong lao dong va duoc phan cong lam bao vé tai Cong ty vao cac ngay 27, 28,
29, 30 thang 9/2016. Cong ty N khong biét gi vé su viéc sdy ra cac ngay néu
trén, khong yéu cau 6ng L ngan 6ng Th hoic bét ky cong nhan nio vao Cong ty,
khong yéu cau 6ng L xac nhan ndi dung Ong Th ndp cho Toa éan. Ngay
25/10/2016, sau khi su viéc xay ra 6ng L c6 bao vé Cong ty toan bd dién bién su
viéc, ndi dung ban tuong trinh cua 6ng L Cong ty N da nop cho Toa an.

Trong qud trinh tham gia t6 tung, nguoi lam chirng ong Pham Van L trinh
bay: Ong L 1a nguoi duge COng ty giao bam thé chim cong cho cong nhan
nhung viéc bam thé thuc hién & dudi xuong, khong phai ¢ cong chinh, viéc bam
thé cham cong dién ra tir 07 gio dén 07 gio 30 phut mdi ngdy, sau thoi gian 07
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gid 30 phut 6ng L 1én cong chinh dé tryc. C4c ngay 27, 28, 29 thang 9 nam 2016
6ng L khong gap Tong giam ddc Cong ty, 6ng Chang Shih A khong yéu cau 6ng
L khong cho dng Th vao lam vi¢e. Ngay 27/9/2016 6ng L khong xudng xudng
yéu cau Ong Th ra khoi Cong ty va khoang 15 gio 30 phut 6ng L van nhin thay
6ng Th va dng A vao Coéng ty. Ngay 28, 29/9/2016 6ng Th c6 dén trude cong
Cong ty nhung khong vao lam, 6ng L hoi thi 6ng Th noi ong Tong Giam ddc
khong cho vao. Ong L khong ngin can 6ng Th vao Céng ty vi 6ng Th dang 1a
cong nhan. Ngay 29/9/2016, dng Th dén cong bao vé vao khoémg thoi gian 6ng L
truc & cong chinh va nho ong L xac nhén theo ni dung 6ng Th nop cho Toa an.
Vi tudng thong tin caa 6ng Th vé viéc Tong giam dbc khong cho 6ng Th vao lam
viéc nhu 101 6ng Th noi da dién ra nén éng L viét dung ndi dung dng Th doc, day
1a 1y do vi sao ndi dung xac nhan khong rd nghia. Cong ty N khong biét gi vé su
viéc xdy ra cac ngay 28, 29 thang 9/2016 ciing khong yéu cau 6ng L xac nhan
ndi dung theo chimg ctir 6ng Th giao ndp, vi dng Th khong gy réi trudc cong
Cong ty nén ong L khong bao lai su viéc cho Cong ty.

Trong qud trinh tham gia té tung va tai phién toa ngwoi lam chimg ba
Nguye~n Thi Thiry Tr, ba Poan Té D théng nhat trinh bay: Theo yéu cau cia
Tong giam dbc Cong ty, ba Tr va ba D da lién lac v6i 0ng Th bang cach goi dién
thoai, nhan tin, tryc tiép t6i phong tro noi 6ng Th thué dé nhan 6ng Th di lam.
Cac ngay 06, 08, 10 thang 10/2016 6ng Th da dén Cong ty, 6ng Chang Shih A
trye tiép 1am viéc véi 6ng Th, con ba Tr, ba D 1a phién dich, Cong ty da yéu cau
ong Th phai di lam nhung 6ng Th noi néu COng ty khong tra truc tiép toan bod
tién BHXH thi 6ng Th khong 1am nita. N6i dung doan ghi am C6éng ty ndp cho
Toa an do ba D tu ghi trong budi Cong ty 1am viéc voi 6ng Th va dng A ngay 06
thang 10 nam 2016.

Ban an so tham s6 08/2017/LD-ST ngay 13 thang 6 ndm 2017 caa Toa an
nhan dan thi xa T da quyét dinh:

1. Khéng chap nhan yéu cau cua 6ng Tran Van Th véi Céng ty TNHH Do
gd VL vé viéc don phuong cham dut hop dong lao dong.

2. Ong Tran Van Th dugc quyén lién hé Cong ty TNHH D6 gd VL dé
nhan luong va phu cap luong thang 9/2016 s6 tién 2.945.000 dong va 1.528.846
dong tién luong thang 10/2016.

3. Bugc Cong ty TNHH D6 gd VL ¢6 trach nhiém dong 21.892.000 dong
tien BHXH tir thang 4/2014 dén thang 9/2016 cho éng Tran Van Th tai BHXH
thi xa T;

Ong Tran Van Th déng 10.288.500 dong tién BHXH tir thang 4/2014 dén
thang 9/2016 tai BHXH thi xa T.

4. Ghi nhan viéc Cong ty TNHH D6 gd VL nhan éng Tran Van Th tro lai
lam viéc theo cong viéc da ky ket trong hop dong lao dong.

Ngoai ra, ban an con tuyén vé an phi va quyén khang céo cho cic duong
su.



Ngay 23 thang 6 nam 2017, 6ng Nguyen Duy L la nguoi dai dién theo uy
quyén ctia nguyén don khang cao mot phan ban an so tham, dé nghi Toa 4n cap
phuc thim stra ban an so thim, chdp nhén yéu cau khoi kién cua nguyén don vé
viéc bi don don phuong chdm dit hop ddng lao dong trai phap luat ddi véi
nguyén don.

Ngay 26/6/2017, bi don Cong ty khang cio mot phan ban an so thim va
cho ring viéc bi don khong déng BHXH, bao hiém y té cho nguyén don 1a do
nguyén don khong ndp to khai dang ky tham gia bao hlem cho bi don nén bi don
yéu cau Toa an cip phic tham sira muyc 3 phan quyét dinh cta ban an so thim
theo hudng: Cong ty TNHH D6 gd VL ¢o trach nhiém déng BHXH cho 6ng
Tran Van Th tai BHXH thi xa T ké tir khi 6ng Tran Van Th c6 to khai dang ky
tham gia BHXH theo quy dinh.

Tai phién toa phuc tham nguol dai dién hop phap cia nguyén don va bi
don déu gitt nguyén yéu ciu khang cdo, khong thoa thuin duoc viée giai quyét
vu an.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong: Vé tb tung:
Tham phan, Hoi dong xét xir cap phuc tham da chap hanh dung cac quy dinh cua
Bo luat T tung dan su, cac duong sy dd thuc hién dung cac quyén va nghia vu
khi tham gia phién toa theo cac quy dinh cua B¢ ludt Té tung dan su. Ve ndi
dung ban an so tham khong chap nhan yéu cau khoi kién cua nguyén don vé viéc
bi don don phuwong chim dat hop ddéng lao dong va budc bi don truy dong
BHXH cho nguyén don la phu hop phap luat. Toa an cap so thim di c6 nhitng vi
pham vé t6 tung: Ghi sai s0 thy Iy vu an va xac dinh ong Tran Pinh Vong 1a
nguoi dai dién theo uy quyén ctia Cong ty N tai cdp so thim nhung gidy uy
quyén chi co gia tri dén ngay 23/02/2017 1a sai. Tuy nhién, vi pham t6 tung clia
Toa an cap so tham khong nghiém trong, trong ho so cling chi ¢ 10i khai cta
ong Vong dén ngay 23/02/2017 nén khong can thiét phai huy ban an so tham,
kién nghi Toa an cdp so thim can nghiém tic thuc hién theo quy dinh cta phap
luat t6 tung. Kiém sat vién dé nghi khong chap nhan khang cdo cia cac duong
su, gilt nguyén Ban an so thim s6 08/2017/LD-ST ngay 13/6/2017 ctia Toa &n
nhan dan thi xa T.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai liéu, ching cir da dugc xem xét tai phién toa, két qua
tranh tung tai phién toa, Hoi dong xét xtr phuc tham nhéan dinh:

[1] V& t6 tung: Ngay 13/6/2017, Toa 4n nhan dan thi xd T xét x{ vu 4n va
ban hanh Ban an lao dong so tham s 08/2017/LD-ST, ngay 23/6/2017 va ngay
26/6/2017 dai dién nguyén don, bi don c6 don khang céo ban an. Theo quy dinh
tai khoan 1 Piéu 273 BO luat TH tung dan sy, cac duong su khang céo trong thoi
han luat dinh.

[2] Tai cap phtic tham dai dién bi don yéu cau Toa 4n triéu tap ba Nguyén
Thi Huyén Tr thugc Van phong thira phat lai T tham gia phién toa d€ lam 3 tinh
xac thuc cua Vi bang s6 311/VB-TPL ngay 25/10/2016 do ba Tr 1ap. Toa an da
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tién hanh triéu tap ba Tr theo yéu cau cua dai dién bi don. Tai Vin ban sd
32/TPLTU ngay 20/9/2017, theo d6 Van phong thira phat lai T cung cdp cho Toa
an thdng tin vé viéc ba Tr di khong con hanh nghé thira phat lai tai Vin phong
Thira phat lai T tir thang 7/2017 do vay Toa 4n tién hanh giai quyét vu an theo
quy dinh cua phép luat.

[3] Xet yéu cau khang cao cua dai dién nguyén don vé viéc bi don don
phuong cham dut hop dong lao dong trai phap luat véi nguyén don:

Nguyen don va dai dién nguyén don cho riang cac ngay 27, 28, 29 thang 9
nam 2016 6ng Th da dén Cong ty nhung khdng dugc bao vé truc tai cong Cong
ty cho vao lam viéc nén da nho BHXH tinh Binh Duong can thiép. Ong Th cung
cap cho Toa an sb tay ctia 6ng Th c6 ndi dung: “phong bao vé VL xac nhan 01-
Tran Van Th: 1967, 02- Duong Vin Diing A: nam sinh 1965, 02 c6ng nhan
quyét dinh khong cho vao 1am viéc Cong ty Tong giam ddc, 02 ngay 27 va 28
thang 9 bao vé xac nhan ky va ghi tén Pham V Lam”; “Ngay 29-09-2016 01-
Tran Van Th, 02- Duong V Diing A ¢6 lai cong bao vé dng tong khong cho vao
lam: Ky va ghi tén Pham V L”.

Trong don khoi kién va qua trinh tham gia té tung tai cip so tham 6ng Th
thra nhan ngay 27/9/2016 6ng Th dang lam viéc tai Cong ty, dung 11 gio thi
Tong giam déc Cong ty moi 6ng Th I1&n vin phong dé nghi 6ng Th lam don xin
thoi viéc, ong Th khdng dong y nén khoang 15 gio ciing ngay 6ng Th dén Cong
ty theo 16i hen cua Cong ty. Tuy nhién, trong bién ban liy loi khai ngay
09/01/2017 (but luc 71), bién ban ddi chat ngay 03/3/2017 (bat luc 120) 6ng Th
trinh bay: Ngay 27, 28, 29 6ng Th dén Cong ty 1am viéc tir 6 gid 50 phat nhung
éng Tong giam déc Cong ty khdng cho vao 1am viéc nén éng L bao vé khdng
cho 6ng Th vao lam viéc. Nhu vay, 16i trinh bay cua dng Th vé ngay 27/9/2016
ong Th khong dugc vao Cong ty lam viéc ciing nhu noi dung xac nhan cua ong
Pham Vin L vé viéc 6ng Tong giam doc khdng cho 6ng Th vao lam viéc 02 ngay
27, 28 thang 9/2016 khong thong nhat.

Trong qué trinh tham gia té tung, Cong ty khdng thira nhan d4 yéu cau bao
vé ngan can 6ng Th vao lam viéc, ong L thtra nhan ngay 28, 29/9/2016 ong Th
c6 dén cong Cong ty nhung 6ng L khdng cé bat cir hanh vi nao ngan can khong
cho 6ng Th vao Cong ty lam viéc. Ong Th thira nhan do bao vé khong cho vao
Cong ty nén 6ng Th khong thé bao cho Tong giam doc Cong ty biét ngay 28, 29
thang 9/2016 dng Th khdng duoc vao lam viéc, nhu vay ong Th khéng chung
minh dugc Cong ty biét sy viéc trén xay ra va su kién 6ng Th khdng duoc vao
lam viéc la y chi caa Cong ty.

Cong ty trinh bay, sau ngay 29/9/2016 Cong ty co dén nhan dng Th dén

cong ty dé g1a1 quyét. Loi trinh bay nay cua Cong ty dugc Ong Th thtra nhan.
Trong céc ngay 06, 08, 10 thang 10 nim 2016 éng Th d& dén Cong ty theo loi
nhan, nhu vay Cong ty da chang minh sau ngay 28, 29 thang 9/2016 van lién lac
y&u cau dng Th dén Coéng ty nén chang c 6ng Th yéu cau bao vé xac nhan
khong duoc bao vé cho vao Cong ty lam viéc cac ngay 27, 28, 29/9/2016 theo
yéu cau cua Tong giam déc khong cé gia tri d&é chirg minh Cong ty don phuong
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cham dat hop déng lao déng véi dng Th tir ngay 27/9/2016.

Ong Th cho rang ngay 06, 08 va 10/10/2016 Cong ty khong yéu cau ong
Th tro lai 1am viéc ma tiép tuc yéu cau dng Th viét don xin thdi viéc, ndi dung
trinh bay cua 6ng Th khong dugc Cong ty thira nhéan va ong Th ciing khong cung
cap duoc chimg cr ching minh. Ong Th thira nhan tir ngay 10/10/2016 dng Th
khong dén Cong ty lam viéc.

Ngay 24/10/2016 dng Th khai kién Cong ty vé viéc don phwong chim dut
hop dong lao dong trai phap luat d6i voi dng Th. Sau khi khoi kién vu 4n tai Toa
an nhan dan thi xa T, ngay 25/10/2016 dng Th yéu cau Thira phat lai T 1ap Vi
bang s6 311/VB-TPL. Vi bang thé hién ngay 25/10/2016 6ng Th dén Céng ty
nhung bao vé khong cho 6ng Th vao lam viéc. Xét thay, vi bang lap sau ngiy
ong Th khai kién Cong ty tai Toa &n nhan dan thi xa T, chi c6 gia tri ching minh
su viéc ngay 25/10/2016 6ng Th vao Cong ty nhung bao vé khong cho 6ng Th
vao Cong ty ma khong ching minh dugc viéc Cong ty don phuong cham dut
hop dong lao dong trai phap luat d6i véi 6ng Th Pén thoi diém hién nay, Cong
ty van chua ban hanh bat ky vin ban hay quyet dinh nao the hién ¥ chi chdm dut
hop dong lao dong voi nguyén don, van dong ¥ nhan néu nguyén don quay trd
lai lam viéc.

Do d6 Toa an c‘ép so tham khong chép nhan yéu 0511‘1 khéi kién cua nguyén
don d6i vt bi don vé viéc don phuong cham dut hgp dong lao dong trai phap
luat 1a phu hop v61 quy dinh cua phap luét.

[4] Xet yéu cau khang cdo cua bi don: Can ctr cac tai liéu, chimg cr cd
trong hd so nhan thay tir thang 4/2014 dén thoi diém 6ng Th nghi viéc thang 9
nam 2016 thi 6ng Th khong dugc Cong ty dong BHXH theo quy dinh. Nguyén
nhan la do éng Th khong ndp to khai dang ky tham gia BHXH cho Céng ty nén
Cong ty khong co co s¢ dé dong BHXH cho nguoi lao dong.

Xét thay, ngoai 10i khai ctia ba Nguyén Thi Thuy Tr (nhan vién phong
nhan sy Cong ty) thi Cong ty khong cung cap duoc bt ky ching ¢t nao khac dé
chtmg minh Cong ty da yéu cau ong Th ké khai va nop to khai ding ky tham gia
BHXH, bao hiém y té cho 6ng Th nhung 6ng Th khong thuc hién nén Cong ty
khong c6 co s& dong bao hiém cho 6ng Th. Ong Th ciing khong thira nhan, qua
trinh khoi kién va giai quyét vu an, Ong Th déu thong nhat yéu cau Cong ty giai
quyét thanh toan cho 6ng Th khoan tién nay hodc truy dong cho 6ng Th theo quy
dinh. Tai cAp so thim Cong ty trinh bay cac khoan BHXH, bao hiém y té cua
Ong Th da dugce Cong ty thanh toan truc tiép cho 6ng Th qua luong, tai cp phiic
tham COng ty lai trinh bay do 6ng Th khong ndp to khai ding ky tham gia bao
hlem nén COng ty khéng di thu tuc tham gia bao hiém cho dng Th. Va hién nay,
néu phap luit c6 quy dinh thi Cong ty ciing chap nhdn truy dong BHXH cho
ngudi lao dong. Nhu vy, 10i khai ctia bi don 1a khong thong nhét va cling khong
c6 tai liéu ching ctr ¢6 gia tri dé chung minh.

Xét hop dong lao dong giita dng Th véi Cong ty c6 diéu khoan Cong ty
dong BHXH, bao hiém y té theo quy dinh hién hanh cho ngudi lao dong; Diéu
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21 Luat BHXH quy dinh Vé trach nhiém cua nguoi sir dung lao dong: "Lép hé so
dé ngudi lao dong duoc cap s6 BHXH, dong, huong BHXH. Bong BHXH theo
quy dinh tai Diéu 86 va hang thang trich tir tién luong cua nguoi lao dong theo
quy dinh tai khoan 1 Diéu 85 cua Luat ndy dé dong cung mét luc vao quy
BHXH". Diéu 42 Quyét dinh s6 959/QD-BHXH ngay 09/9/2015 cua BHXH
Viét Nam ban hanh quy dinh vé quan Iy thu BHXH, bao hiém y té, bao hiém that
nghiép; quan 1y s6 BHXH, thé bao hiém y t& quy dinh vé viéc truy thu BHXH
bat budc, BHYT, BHTN dbi véi trudng hop: “Pon vi khéng dang ky dong BHXH
bdt buéc, BHYT, BHTN déi véi nguwoi lao dong”. DPiéu 38 Quyét dinh sb
595/Qb-BHXH ngay 14/4/2017 cua BHXH Viét Nam ban hanh quy trinh thu
BHXH, bao hiém y té, bao hiém thét nghiép, bao hiém tai nan lao dong - bénh
nghé nghiép; quan 1y s6 BHXH, thé bao hiém y té quy dinh vé cac truong hop
truy thu béo hiém quy dinh “Truy thu do tron déng: Truong hop don vi tron
dong, dong khong du s6 nguoi thuge dién bat bugc tham gia....”. Do vay, Toa
an cap so tham budc bi don va nguyén don dong BHXH, bao hiém y té, bao
hiém that nghiép cho dng Th tir thang 4/2014 dén thang 9 nam 2016 1a c6 can c,
phu hop phép luat.

Tu nhitng phan tich trén, dai dién nguyén don 6ng Nguyén Duy L va bi
don Cong ty khang cdo nhung khong cung cap dugc tai liéu chimg cir méi chimg
minh cho yéu cau cta minh vi vay khong c6 co s chap nhan yéu cau khang cao
ctia cac duong su; Y kién cua dai dién Vién Klem sat nhan dan tinh Binh Duong
1a phu hop véi quy dinh cua phap luat. Mot s6 vi pham t6 tung cta Toa an cap so
tham vé viéc ghi sai sb thu Iy va chap nhan tu cach dai dién theo uy quyén cua
ong. Tran Pinh V trong sudt qua trinh xét xtr tai cp Sy tham trong khi gidy uy
quyén chi c6 gia tri dén ngay 23/02/2017, Toa 4n cip so tham can rut kinh
nghiém.

[5] Vé 4n phi: An phi so tham, phuc tham Coéng ty TNHH D6 gd VL phai
ndp theo quy dinh ctia phap luat. Nguyén don 6ng Th dugc mién.

Vi cac 1€ trén,

QUYET PINH:

Can ctt Khoan 1 Piéu 148; khoan 1 Piéu 308 B6 luat T6 tung dén su;

Khoéng chap nhén yéu cau khang céo cua nguoi dai dién theo uy quyén cla
nguyén don 6ng Nguyén Duy L. Khong chép nhén yeu cau khang cao cua bi don
Cong ty TNHH Do go VL.

Giit nguyén quyét dinh ctia Ban an so tham s6 08/2017/LD-ST ngay 13
thang 6 nam 2017 ctia Toa 4n nhan dan thi xa T, tinh Binh Duong nhu sau:

Ap dung: Khoan 2 Piéu 22, Diéu 41; diém a, khoan 1, Piéu 201 Bo luat
Lao dQng; cac Dieu: 21, 85 va biéu 86 Luat Bao hqiém xa hoi nam 2014; Quyeét
dinh s6 959/QDb-BHXH ngay 09/9/2015 cua Bao hiém xa hoi Viét Nam quy dinh
vé quan ly thu bao hiém x4 hoi, bao hiém y té, bao hiém that nghiép, quan Iy s6

bao hiém x& hdi, bao hiém that nghiép; Piém a khoan 1 Diéu 12; khoan 1 Piéu
29 Nghi quyét s6 326/2016/UBTVQH 14 ngay 30 thang 12 nam 2016 ciia Uy ban
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Thuong vu Qubc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an:

Tuyén xur:

1. Khdng chap nhan yéu cau khi kién cua 6ng Tran Van Th véi Cong ty
Trach nhiém httu han P6 go VL veé viéc don phuong cham dut hop dong lao
dong.

2.0ng Tran Van Th duoc quyen lién h¢ Cong ty Trach nhi¢m hitu han Do
gd VL dé nhéan luong va phu cap luong thang 9/2016 so tien 2.945.000 dong va
1.528.846 dong tién luong thang 10/2016.

3. Bugc Cong ty Trach nhiém hiru han D6 gd VL va 6ng Tran Van Th ¢6
trach nhiém dong Bao hiém xa hoi tir thang 4/2014 dén thang 9/2016 cho 6ng
Tran Van Th tai Bao hiém x& hoi thi xa T theo quy dinh cta phap ludt vé bao
hiém x4 hoi;

4. Ghi nhan viéc Cong ty Trach nhiém hiru han D6 gd VL nhan 6ng Tran
Vin Th tro lai 1am viéc theo cong viéc da ky két trong hop dong lao dong.

5. V& &n phi lao dong so tham: Cong ty Trach nhiém hiru han D6 g6 VL
phai nop an phi lao dong so tham la 656.760 dong.

6. Vé an phi phuc tham: Ong Tran Vin Th khong phai ndp.

Cong ty Trach nhiém hiru han Do gd VL phai chiu 300.000 dong duoc
khau trir 300.000 dong theo Bién lai thu tam tng an phi, 1& phi Toa an s6
0013106 ngay 04/7/2017 cua Chi cuc Thi hanh 4n dan sy thi xa T, tinh Binh
Duong.

Ké tir ngay nguoi duoc thi hanh 4n c¢6 don yéu cau thi hanh an, nguoi phai
thi hanh 4n khong thi hanh 4an, thi hang thang con chiu tién 13 d6i véi sé tién
cham thi hanh &n theo quy dinh tai khoan 2 Diéu 468 BO luat Dan su tuong trng
v6i s6 tién va thoi gian chua thi hanh an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi duoc thi hanh an, ngudi phai thi hanh an c¢6 quyén thoa thuan
thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh 4n hoic bi cudng ché
thi hanh 4n theo quy dinh tai cac Diéu 6, Piéu 7 va Piéu 9 Luat Thi hanh 4n dan
su. Thoi hiéu thi hanh an ban an duoc thuc hién theo quy dinh tai Diéu 30 Luat
Thi hanh an dan su.

Ban 4n phtic thAm c6 hiéu luc ké tir ngdy tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
-TAND thi xa T;

- Chi cuc THADS thi x4 T;
- Cac du:gng su;
- Luu: To HCTP, Toa LB, HSVA. Pa ky

Tran Thi Nhan
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