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, ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hgi dang xét xa phac tham gém co:

Tham phén - Chui toa phién toa: Ba Nguyén Thi Duyén Hing
Céac Tham phan: Ong Pao Minh Pa
Ong Nguyén Van Tai

- Thu ky phién toa: Ba Nguyén Thi Dung - Thu ky Toa 4n nhan dan tinh
Binh Duong.

- Dgi dign Vign Kiém sat nhan dan tinh Binh Dwong tham gia phién toa:
Ba bang Ha Nhung — Kiém sat vién.

Ngay 15 thang 5 nam 2018, tai try s¢ Toa an nhan dan tinh Binh Duong xét
xu phic tham cong khai vu an dan sy thu ly so 76/2018/TLPT-DS ngay
26/3/2018 vé viéc tranh chap tai san chung.

Do Bén 4n dan su so tham s6 03/2018/DS-ST ngay 01/02/2018 ctia Toa an
nhan dan thi xa D, tinh Binh Duong bi khang c4o.

Theo Quyét dinh dwa vu &n ra xét xu phic tham sé 68/2018/QDPT-DS,
ngay 28 thang 3 nam 2018, giira cac duong su:

- Nguyén don:

1. Ong Nguyén Hoang L1, sinh ndm 1976; dia chi thuong tri: 54/KT2, to
2, khu pho K, phuong T, thi X T, tinh Binh Duong.

2. Ong Nguyén Hoang L2, sinh ndm 1977; dia chi thuong tri: 34/2, t6 2,
khu pho K, phuong T, thi xa T, tinh Binh Duong.

3. Ba Nguyén Thi Hoang L3, sinh ndm 1979; dia chi thuong tri: 36/2, t6 2,
khu pho K, phuong T, thi xa T, tinh Binh Duong.

Ngueoi dai dign hop phap cua nguyén don: Ong Nguyén Thanh N2, sinh
nam 1974; dia chi thuong tra: 3/20, khu pho B, phuong T, thi xa T, tinh Binh
Duong, 1a nguoi dai dién theo uy quyeén (van ban uy quyén ngay 29/5/2017).



Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Ong Truong
Nhat Q — Luat sw cua Van phong Luét su A thudoc Poan luat su tinh Binh
Duong; dia chi: S6 82/10, duong N, phuong L, thi Xa T, tinh Binh Duong.

- Bi don: Ong Nguyén Quang N1, sinh nim 1947; dia chi thuong tri:
157/1A, khu pho B, phuong T, thi x& D, tinh Binh Duong.

- Newoi c6 quyeén loi, nghia vu lién quan:

1. Ba Lwong Mai K, sinh nim 1947; dja chi thuong tri: 34/2, t6 2, khu ph
K, phuong T, thi x& T, tinh Binh Duong.

2. Ba Phan Thi H, sinh nam 1951; dia chi tam trd: 157/1A, khu phé D,
phuong T, thi xa D, tinh Binh Duong.

3. Ong Nguyén Hoang T, sinh nam 1980;
4. Ba Nguyén Thi Thu T1, sinh nim 1982;

Cung dija chi thuong tri: 157/1A, khu phd B, phuong T, thi x& D, tinh Binh
Duong.

5. Ong Huynh Hai S, sinh nam 1985; dia chi tam trG: 157/1A, khu phé b,
phuong T, thi xa D, tinh Binh Duong.

6. Ong Nguyén Thanh T, sinh ndm 1989; dia chi thuong trd: Ap A, xa K,
huyén A, tinh A; dia chi tam tra: 157/1A, khu pho B, phuong T, thi xa D, tinh
Binh Duong.

7.0ng Tran Van L, sinh nam 1983; dia chi thuong tra: Di 7 — T — T —tinh
N; dia chi tam tra: 157/1A, khu pho B, phuong T, thi xa D, tinh Binh Duong.

- Nguoi khang cdo: Nguyén don 6ng Nguyén Hoang L1, 6ng Nguyén
Hoang L2, ba Nguyen Thi Hoang L3.

NQI DUNG VU AN:

Theo ndi dung ban an so tham,
- Nguyén don trinh bay:

Céac ong ba Nguyén Hoang L1, Nguyén Hoang L2, Nguyén Thi Hoang L3
la con chung ctia 6ng Nguyén Quang N1 va ba Luong Mai K. Nam 1985, ong
N1 ba K ly hén, tai Quyét dinh cong nhan thuan tinh ly hén sé 29/QD.DS ngay
03/5/1985 cua Toa an nhan dan huyén T, tinh Séng Be (nay la thi xa T, tinh
Binh Duong), ong N1 ba K théa thuan chia tai san nhu sau: “Anh N1 tiép tuc so
hitu 01 cin nha, 01 ban 04 ghé, hién toa lac tai 4p B, x4 T va nhan trach nhiém
s& bao dam bao quyeén loi tai san cho cac con caa anh va chi K”. Thuc té tai thoi
diém 6ng N1 ba K ly hon tai san chung cia 6ng ba 1a 01 can nha va phan dat gan
lien dién tich khoang 2.340m? c6 ngudn gdc caa dng N1 mua caa Cong ty T tinh
Song Bé. Sau khi 6ng N1 ba K ly hén, dng N1 van tiép tuc quan ly sir dung cin
nha, phan dat trén. Ngay 25/4/2001, dng N1 dugc Uy ban nhan dan huyén D
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(nay la thi xa D), tinh Binh Duong cap Giay chiing nhan quyén sir dung dét (viét
tit la GCNQSDD) s6 vao s6 3112 QSDB/DS.TPH véi dién tich 1.732m” thuoc
thira dat 426, to ban dd s6 07, toa lac tai x& T, huyén D (nay la phuong T, thi xa
D), tinh Binh Ducmg Ong N1 d3 nhiéu lan chuyén nhuong mot phan dién tICh
dat ma khong cd y kién cia nguyén don, hién tai dién tich dat con lai 979m?.
Céac nguyén don khoi kién yéu cau Toa an budc dng N1 chia cho cac nguyén
don 300m? dat 1& mot phan trong tdng dién tich dit con lai 658,2m? (do dac thuc
té), yéu cau dugc nhan bang hién vat.

- Bi don trinh bay:

Théng nhat trinh by caa nguyén don vé quan hé huyét thong. Nam 1985,
khi 6ng N1 ba K ly hon di thoa thuan vai nhau vé con chung, cip dudng nudi
con, phan chia tai san, cu thé vé tai san: “Anh N1 tiép tuc s& hitu 01 can nha, 01
ban 04 ghé toa lac tai x4 D, x& T va nhan trach nhiém sé& bao dam quyén loi tai
san cho cac con cta anh va chi K. Chi K tiép tuc sé hitu 01 xe dap 650 nir, 01 xe
dap 500, 01 ta dyng thac an, 01 chiéc giwong hop doi, 01 chiéc bong tai da lam
khoen”. Sau khi ong N1 ba K ly hon, 6ng N1 da thyc hién day di nghia vu cap
dudng nudi con va da thuc hién dung théa thuan dam bao quyén loi tai san cho
cac con bang cach dng N1 hd tro, tao diéu kién khi cac con 6ng lap gia dinh.
Khong dong y yéu cau chia tai san chung cua cac nguyén don.

- Nguoi ¢6 quyén loi, nghia vu lién quan trinh bay:

Ba Luong Mai K: Ba K va 6ng N1 trudc day 1a vo chong. Nam 1985, ong
ba ly hén nhung trong quyét dinh cong nhan thuan tinh ly hon 6ng N1 cam két
vé phan tai san cho cac con chung caa dng ba. Sau khi ly hén, 6ng N1 thuc hién
nghia vu cip dudng nudi con khong day du va cling khong thuc hién dung nhu
cam két trong Quyét dinh cng nhan sy thoa thuan sé 29/QD.DS ngay 03/5/1985
cua Toa &n nhan dan huyén T, tinh Séng Bé (nay la thi x& T, tinh Binh Duong).
Viéc cac nguyén don khoi Kién 1a co can ctr, dé nghi Toa an giai quyét theo quy
dinh phép luat.

Ba Phan Thi H: Ba H va 6ng N1 trudc ddy la vo chong nhung da ly hon
vao nam 2009. Sau khi ly hon, ba H van song ciing nha vai 6ng N1. Déi véi tai
san ma cac nguyén don tranh chap |2 tai san riéng cua 6ng N1, ba H khdng c6
cong stre hay dong gop, dé nghi Toa &n giai quyét theo quy dinh phap luat.

Ong Nguyen Hoang T: Théng nhat trinh bay cua bi don ong N1, dé nghi
Toa an giai quyét theo quy dinh phéap lut.

Ba Nguyén Thi Thu T1: Ba T1 la con géai 6ng N1. Bdi V6i tai san ma cac
nguyén don tranh chap mac du ba T1 khdng phu glup 6ng N1 vé tién bac nhung
cling co cong suc gln glu: ton tao khdi tai san nay. Vlec cac nguyén don tranh
chap ba T1 khdng co y kién, dé nghi Toa an giai quyét theo quy dinh phép luat.



Ong Huynh Hai S: Ong S 14 chong cua ba Nguyén Thi Thu T1, con ré cua
6ng N1. Hién tai, vo chong ong dang song cung nha vei ong N1, thdng nhat
trinh bay cua bi don 6ng N1, & nghi Toa an giai quyét theo quy dinh phép luat.

Ong Nguyén Thanh T: Ong T 1a nguoi thué nha cua 6ng N1. Trong thoi
gian thué nha ong T khong xay dung hay tu sua gi thém. Viéc cac duong su
tranh chap véi nhau, 6ng T dé nghi Toa an giai quyét theo quy dinh phap luat.

Ong Tran Van L: Ong L thué cua 6ng N1 01 can ki 6t dé kinh doanh, thoi
han thué 05 nim tinh tir ngay 01/7/2017, gia thué 12.000.000 ddng/thang. Qua
trinh thué, 6ng L c6 dau tu stra chita can ki 6t voi sb tién khoang 100.000.000
d6ng. Quyén loi cta 6ng L lién quan dén can ki 6t, 6ng L va 6ng N1 tu thoa
thuan véi nhau. Viéc cac nguyén don tranh chap 6ng L khéng cd y kién, dé nghi
Toa an giai quyét theo quy dinh phéap lut.

Tai Ban an dan su so tham sb 03/2018/DS-ST ngay 25/01/2018 cua Toa an
nhan dan thi xa D, tinh Binh Duong da tuyén xu:

Khéng chap nhan yéu cau khoi kién cia nguyén don 6ng Nguyén Hoang
L1, dng Nguyén Hoang L2, ba Nguyén Thi Hoang L3 véi bi don 6ng Nguyén
Quang N1.

Ngoai ra ban &n con tuyén vé an phi, chi phi to tung, trach nhiém thi hanh
an va quyén khang cao.

Sau khi c6 ban 4n so tham, ngay 06 thang 02 nim 2018, nguyén don 6ng
Nguyén Hoang L1, 6ng Nguyén Hoang L2, ba Nguyén Thi Hoang L3 khang céo
toan bo ban an so tham, yéu cau Toa an cip phic tham xét xir lai vu &n theo
huéng chap nhan yéu cau khoi kién caa nguyén don.

Tai phién toa phic tham, nguyén don van giir nguyén yéu cau khai kién,
yéu cau khang cao, cac duong su khéng thoa thuan dugc vai nhau ve viéc gial
quyét vu an.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don trinh bay: tai san
tranh chap la tai san chung cua 0ng N1, ba K. Khi 6ng ba ly hon trong bién ban
hoa giai va quyet dinh céng nhan déu thé hién: Ong N1 c6 trach nhiém dam bao
quyen loi vé tai san cho céc con cua 6ng ba. Pay la viéc giao tai san cho 6ng N1
c6 diéu kién theo quy dinh tai Dleu 29 Luat Hon nhan va Gia dinh nam 1959.
Nhu véy, nghia vu dam bao quyén loi cho cac con Ia phan nha, dat 6ng N1 duogc
cap quyeén sir dung. Ong N1 khdng thira nhan, nim 2008 6ng N1 c6 ban tuong
trinh khi co quan thi hanh &n vao ké bién tai san dé thi hanh an khoan no cia ba
Hiéu Ia tai san chung cua dng va céc con nhung tai ho so ong N1 lai trinh bay
ong T, ba T1 khong c6 cong suc gi trong tai san tranh chap. D& nghi chap nhan
yBu cau ciia nguyén don; vé an phi dé nghi sira cho pht hop phép luat.

Dai dién Vién Klem sat nhan dan tinh Binh Duong phat biéu quan diém:
Nhitng nguoi tien hanh to tung va tham gia to tung da thuc hién dung quy dinh
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cua Bo luat T6 tung dan su. Vé nodi dung: Trong qua trinh giai quyet ly hon c6
van ban thoa thuan tai san chung 13 cin nha va quyén st dung dat; khi giai quyet
tranh chap véi ba Hiéu thi c6 van ban thoa thuan tai san chung cua dng N1 va
cac con; cau dam bao vé tai san 1a ghi thém vao quyét dinh nhung 6ng N1 khdng
c6 y kién. Toa &n cip so tham chua danh gia ching cw, an phi tinh chwa dung.
Dé nghi xac dinh tai san tranh chap 1a tai san chung va chia.

Sau khi nghién ctu tai liéu chang cir c6 trong hd so vu an duoc tham tra tai
phién toa, can cur vao két qua tranh tung tai phién toa, loi trinh bay cua céac
duong su, cua Luat su va y kién caa Kiém sat vién.

NHAN PINH CUA TOA AN:

[1] V& t6 tung:

Nguoi ¢6 quyén loi, nghia vu lién quan ba Phan Thi H, ba Nguyén Thi
Thanh T1, 6ng Huynh Hai S, dng Nguyén Thanh T, 6ng Tran Vin L, duoc triéu
tap hop 1€ dén lan tha hai nhung vang mat khong co ly do, can ctr Piéu 296 Bo
luat T4 tung dan su, Hoi dong xét xtr giai quyét vang mat cac duong su néu trén.

[2] Vé noi dung:

Céac nguyén don khai kién yéu cau bi don chia cho cac nguyén don mot
phan dién tich dat 300m? trong tong dién tich 979m?® (do dac thyc té 658,2m?),
thuoc thira s6 426, to ban do 07, toa lac tai 157/1A, khu phd B, phuong T, thi x4
D, tinh Binh Duong thuéc GCNQSDD s6 3112 QSDB/DS.TPH ngay 25/4/2001
cap cho dng Nguy&n Quang N1.

Theo hd so ly hon gitta 6ng N1 va ba K ma Toa &n cap so tham da thu thap
(bt luc 151-152; 156-157) thé hién 6ng N1 va ba K ¢d 01 cian nha do Ty T ban
cho 6ng N1 vao nim 1980 voi gia 5.300 dong, nha c6 ciu trac xay tuong lop
ngoi tay dai 5,6m x rong 3,5m, ¢ gidy chirng nhan sang nha cia Céng ty quan
ly thuy ndng T do 6ng Tran Van H ky dong dau ngay 05/12/1980. Tai to tudng
trinh va don cuia 6ng N1 (but luc 42,43,44) 6ng N1 trinh bay: Nam 1980 6ng N1
mua nha tram thuy néng cua Ty T, chi 1a mét phong nho khoang 25m? nam trén
2o dat & giita, duong sau 1a bo dé thay loi, sau mot thoi gian dai tir naim 1980-
1994 qua nhiéu ndm khai khan, san lap thi huyén T méi c6 quyét dinh giao dat,
khong c¢6 can ctr la tai san chung. Bién ban xac minh dinh gi4 tai san ngay
08/4/1985 thé hién: Tai san cua 6ng N1 ba K 14 cin nha 5,6 x 5m = 28m” nha
ciaCongty T sang nhuong, dat ngang 70 x dai 30m trong d6 co dat can nha.
Theo to trinh vé viée giao dat ngay 19/4/1994 va quyet dinh giao dat thu hdi dat
ngay 25/4/1994 cho 6ng N1 (but luc 52,53) thé hién dat c6 ngum géc cua Cong
ty T sang nhuong nha nim 1980 cho dng N1. Ngay 25/4/1994, Uy ban nhan dan
huyén T ban hanh quyét dinh s6 352/QD.UB thu hoi dién tich dat 2.340m” ciia
Cong ty Quan ly thuy nong T duyét giao va cap GCNQSDb (s6 trang) cho ong
N1. Toa &n cip so tham chua diéu tra 1am rd hd so mua nha ctia 6ng N1 vao
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nam 1980 v&i Cong ty Thay ndng T va to khai trong hd so cap dat cua 6ng N1
nam 1994 13 chua du co s& dé xac dinh tai san chung hinh thanh trong thoi ky
hdn nhan hay tai san riéng.

Nam 1976, 6ng N1 chung sdng véi ba Luong Mai K c6 dang ky két hon va
c6 03 nguoi con chung gdom Nguyén Hoang L2, Nguyén Hoang L1 va Nguyén
Thi Hoang L3. Nam 1985, ong N1 va ba K ly hon theo Quyét dinh cong nhan
thoa thuan sé 29/CNTL ngay 03/5/1985 caa TAND huyén T. Ong N1 va ba K
da thoa thuan véi nhau vé viéc phan chia tai san chung, trong d6 thé hién: “Anh
N1 tiép tuc s¢ hitu 01 cin nha, 01 ban 4 ghé va nhan trach nhiém s& bao dam
quyén loi tai san cho cac con cua anh va chi K”. Theo 1oi khai cua ba K (bt luc
173) thi qua trinh soan thao ban dau khong ghi cau “nhan trach nhiém sé bao
dam quyen loi tai san cho cac con cua anh va chi K” nén ba K khong dong y ky,
sau khi doc lai ba K yéu cau duoc ghi b sung thém cau d6 thi ngudi giai quyét
ho so ¢6 ghi vao va dong dau treo xac nhan. Do ba K 1a nguoi nudi con, 6ng N1
duoc quyén quan ly sir dung phan tai san nén 6ng N1 phai c6 trach nhiém dam
bao quyén loi tai san cho cac con chung. Ong N1 thi cho rang viéc hoa giai
khong co6 cau: “Nhan trach nhiém dam bao quyén lgi tai san cho cac con”, cau
nay la ghi thém vao khi 6ng N1 nhan quyét dinh nén khong hop phap va sau khi
ly hon 6ng da thuc hién day du nghia vu nudi con, khi 6ng L1 xay nha éng da
cho 6ng L1 60.000.000 dong, khi ba L3xdy nha ong da cho vat tu cing
20.000.000 d6ng. Toa an cap so tham chua diéu tra 1am rd ho so ly hon giira dng
N1 va ba K nim 1985 d6i vai ndi dung “nhan trach nhiém bao dam quyén loi tai
san cho c4c con caa anh va chi K” thi quyén loi tai san & déy 1a tai san gi, tir khi
ly hon dén nay éng N1 c6 thuc hién cac quyén loi vé tai san cho con nhu xay
dung nha hay cho tién dé mua dat, cat nha cho con ngoai phan dat dang tranh
chap hay khong. Toa an cip so tham can diéu tra 1am rd nhiing van dé trén méi
c6 can clr giai quyét vy an.

Ngoai ra, tai Quyét dinh giai quyét viéc dan sy s6 04/2012/QDST-DS ngay
27/4/2012 cua Toa an nhan dan thi x4 D vé viéc yéu cau xac dinh quyén sé hitu
tai san, quyen str dung dat gitra ngudi yéu cau la Chi cyc Thi hanh an dan sy thi
x& D v&i nguoi bi yéu cau 1a ba Phan Thi H, nguoi c6 quyén loi, nghia vu lién
quan la 6ng Nguyén Quang N1, 6ng Nguyén Hoang T1 va ba Ding Thi My T1
(vo 6ng T1) d3 x4c dinh nha va dat toa lac tai khu phé B, phuong T, thi x4 D,
tinh Binh Duong duoc xac 1ap quyén so hiru, st dung cua dng Nguyén Quang
N1 trugc khi ba Phan Thi H séng chung véi 6ng N1 nén d3 quyét dinh khéng
chap nhan yéu cau cta Chi cuc Thi hanh an dan sy thi x& D. Tuy nhién, khi giai
quyét viéc dan su nay, Toa an khong dua 6ng L1, 6ng L2 va ba L3 tham gia to
tung Vi tu cach la nguoi cé quyen loi, nghia vu lién quan dé hoi y kién vé
ngudn gbc tai san. Truong hop quyét dinh giai quyét viéc dan sy trén anh huong
dén quyén loi cia 6ng L1, 6ng L2 va ba L3 thi phai kién nghi theo trinh ty téi
tham dé xem xét lai quyét dinh trén.



Nguyén don khai kién yéu cau chia tai san chung, theo quy dinh tai khoan
7, Diéu 27 Nghi quyét 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban
Thuong vu Quéc hoi quy dinh vé mac thu, mién, giam, thu, nép, quan ly va st
dung an phi va Ié phi Toa an, thi: “Truong hop Toa an xac dinh tai san chung ma
duong su yéu cau chia khong phai 1 tai san cua ho thi dwong su phai chiu 4n phi
dan sy so thAm khong c6 gia ngach”. Do d6, sau khi giai quyét lai vu an, Toa an
cap so thim can xac dinh an phi dan sy so thAm phu hop véi quy dinh phap lut,
truong hop khong c6 can cur xac dinh tai san chung thi nguyén don phai chiu 4n
phi so tham khong co gia ngach, truong hop xac dinh duoc 14 tai san chung va
dugc phan chia thi cic duong su chiu an phi twong ng véi phan dugc chia,
duoc hudng.

Do cép so tham ¢6 nhiing thiéu sot, chua diéu tra day du ma cap phdc tham
khéng thé khac phuc nén can hay ban an so tham dé giai quyét lai vu an nén
khang cao cta nguyén don la cé co sé chap nhan mot phan.

Y kién cua nguoi bao vé quyén va loi ich hop phap cua nguyén don 1a co
co s& chap nhan maot phan.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong 14 chua phu
hop.
Vé &n phi dan sy phdc tham: Nguoi khang céo khéng phai chiu.
Vi cac lé trén,
QUYET PINH:
- Can ct Diéu 148, khoan 3 Biéu 308, Diéu 310 va biéu 313 B luat T6
tung dan su,

- Can cir Nghi quyét so 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy
ban Thuong vu Quoc hoi quy dinh vé murc thu, mién, giam, thu, nop, quan ly va
st dung &n phi va Ié phi Toa an,

1. Chap nhan mot phan khang cdo cua nguyén don 6ng Nguyén Hoang L1,
ong Nguyen Hoang L2 va ba Nguyen Thi Hoang L3.

Huay toan bo Ban an dan sy so tham s6 03/2018/DS-ST ngay 25/01/2018
cua Toa an nhéan dén thi xa D, tinh Binh Duong.

Chuyén ho so vu &n cho Toa &n nhan dan thi x& D giai quyét lai vu an theo
thu tuc so tham.

2. V& &n phi dan sy phtc tham:

Tra cho 6ng Nguyén Hoang L1, ong Nguyén Hoang L2 va ba Nguyén Thj
Hoang L3 moi nguoi 300.000 dong (ba tram nghin dong) tién tam tng an phi da
nop theo cdc Bién lai thu tam wng s6 0018909, 0018910, 0018911 ngay
06/02/2018 cua Chi cuc Thi hanh an dan sy thi xa D, tinh Binh Duong.
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Ban an phlc tham c6 hiéu luc phép luat ké tir ngay tuyén an./.

Noi nhan: TM. HOI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS thi xa D;

- TAND thi xa D;

- Cac duong su;
- Luu: HCTP, HSVA, Toa Dan su.

Nguyén Thi Duyén Hang



