TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI PA NANG Doc 1ap - Tw do - Hanh phuc

Ban an s6:16/2018/KDTM-PT
Ngay 08 thang 10 nam 2018

“V/v: Tranh chdp hop dong mua
ban hang hoa ™.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI PA NANG

Thanh phin Hpi dong xét xir phiic tham géom co:

Tham phan - Chii toa phdan: Ong Pham Toén

Cdc Tham phan: Ong Pham Viét Cuong

Ong Mai Xuan Thanh

Thi ky phién toa: Ba Nguyén Thi Thiy Kiéu, Thu ky Toa an nhan dan
cap cao tai Pa Nang.

Pai dién vién Kiém sat nhdn dan cdp cao tai Pa Nang: Ong Nguyén Hai
Tuén - Kiém sat vién tham gia phién toa.

Ngay 8 thang 10 nam 2018, tai try s& Toa an nhin dan cip cao tai Da
Nang, xét xir phuc tham vu 4n Kinh doanh thwong mai thu 1y s6 17/2018/TLPT-
TA ngay 03 thang 7 nam 2018 vé viéc “Tranh chdap hop dong mua bin hang
hoa”.

Do ban 4n kinh doanh thwong mai so tham s 01/2018/KDTM-ST ngay 20
thang 3 nam 2018 cta Toa an nhan dan tinh Quang Tri bi khang céo.

Theo quyét dinh dua vu an ra xét xtr s6 17A/2018/QD-PT ngay 17 thang 9
nam 2018, gitra cac duong su:

1. Nguyén don: Cong ty c6 phan Q; dia chi: sé 264 duong H1, phuong D1,
Thanh phd B, Quang Tri. Ong Lé Chi H Giam Pdc. Ong H uy quyén cho Ong
Hd Nghia A chirc vu, K& toan truong theo gidy uy quyén ngiy 04/4/2018. C6
mat.

Ngueoi dai dién hop phdp ciia nguyén don: Ba Mai Thi Tuyét N; tra tai: Khu
B, phuong L, Thanh phé P, Quang Tri 13 ngudi dai dién theo iy quyén cua
nguyén don (van ban uy quyén ngay 10/11/2017). C6 mat.
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2. Bi don: Cong ty TNHH TT; dia chi: s6 24/2 khu phd 6, thi trdn D, huyén
D, tinh Binh Duong.

Nguwoi dai dién hop phdp cia bi don: Ba VS Thi Tr; trd tai s6 24/2 khu phé
6, thi tran D, huyén D, tinh Binh Duong 1a nguoi dai dién theo uy quyén cua bi
don (van ban uy quyén ngay 10/1/2018). C6 don xin vang mit.

3. Nguoi lam chung:

3.1. Ong binh Hoang H2; dia chi: s6 22A t6 14, khu phé 1, thi trin D,
huyén D, tinh Binh Duong. Vang mat.

3.2. Ong Nguyén Vin H3 - Giam dbc doanh nghiép tu nhan 3H; dija chi:
Ap C, x4 TA, huyén D, tinh Binh Duong. Vang mit.

3.3. Ong Hd Minh C; dia chi: Ap B, xa L, huyén B, tinh Binh Duong. Véng
mat.

3.4. Ong bang Cong D1, dia chi KP3, thi tran D, huyén D, tinh Binh
Duong. C6 mat.
3.5. Ong Tran Vin H4 nhéan vién phong nong nghiép Cong ty c6 phan Q,
dia chi Trung tam thuong mai D, huyén H Héa, tinh Quang Tri. C6 mit.
4. Nguroi khdng cdo: Cong ty cd phan Q - 1a nguyén don.
NOI DUNG VU AN:

Theo don khdi kién ngay 05/11/2012, ban trinh bay y kién ngay 10/9/2017,
don sira doi bé sung yéu cau khdi kién ngay 06/11/2017 va tai phién toa, nguyén
don trinh bay:

Ngay 03/01/2011, Cong ty co phan Q (Cong ty Q) va Coéng ty TNHH TT
(cong ty TT) ky két hop ddng mua ban cay giébng cao su s6 011/2011/HPKT;
ngay 23/02/2011 ky tiép hop dong s6 021/2011/HPKT véi cung ndi dung. Cong
ty Q mua cta Cong ty TT stump bau cao su gidng 2 tang 14 véi s6 luong cua 2
hop dong 1a 400.000 cay, gia tri 2.800.000.000 kip Lao. Sau khi ky hop dong,
Cong ty Q da tam ung cho Cong ty TT 930.000.000 kip Lao tuwong duong
2.511.000.000 dong.

Qua trinh thyc hién hop ddng, Cong ty TT muon ctua Cong ty Q 449.455
cdy giong stump tran dé cam vao bau. S6 cay nay Cong ty Q ky hop dong mua
ctia Cong ty Van Tan Phét véi gia 6.500d/cay. Cong ty TT da tra cho Cong ty Q
40.600 cay, con ng 408.855 cay.

Thuce hién 2 hop ddng mua ban giéng cao su trén, Cong ty TT giao dot 1 1a
79.924 cdy, sau d6 khong thuc hién hop dong. Cong ty Q nhiéu 1an moi Cong ty
TT dén lam viéc, nhung Cong ty TT khong dén. Dé han ché thiét hai xay ra,
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Cong ty Q tién hanh kiém ké toan bo sé lwong ciy hién co tinh dén ngay
14/9/2011 c6 194.776 cay. Két thuc thoi diém giao nhan thang 9/2011 thi sd
luong cdy giao nhan chi dat 20% trén tong so tién 1a 76% ma Cong ty TT da
nhan tmg. Do d6, Cong ty Q cir cong nhan dén tan dung va bing tiép dot 2 1a
117.833 cay. Tong sd cdy giao nhan 197.757 cay véi tong gia tri 3.623.897.000
dong.

Cong ty Q con cho Cong ty TT muon cac loai vat tw, phan bon bao gém:
Tai bau PE 1a 5.170kg; phan kali 500kg; phan DAP 1000kg; phan lan 2.800kg
vGi gia tri 243.013.211 dong. Cong ty TT mdi tra tii bau PE 2.327kg tri gia
109.136.211 dong, con no 134.777.000 dong.

cong ty TT da giao cho cong ty Q 163.376 bau dit gia cong tri gia
105.629.500 dong; vudn gd nhén tri gia 54.916.000 dong va 18.096.000 dong.
Tong cong 178.641.500 dong.

Cong ty Q yéu cau Tda an giai quyét:

- Budc phat Cong ty TT vi pham hop dong 8% tri gia ctia 202.243 cay chua
giao du (tri gia 3.706.102.975 ddng) 1a 296.488.000 dong.

- Budc cong ty TT phai tra 408.855 ciy gidng stump tran X 6.500 dong/cay
=2.657.557.500 dong.

- Budc cong ty TT phai tra cac loai vat tu, phan bon voi gia tri la
134.777.000 dong.

Tong cong cong ty TT phai tra cho cong ty Q sb tién 3.088.822.500 dong.
Cong ty Q phai thanh toan cho cong ty TT 1.367.934.000 dong. Cong ty TT con
phai tra cho Cong ty Q s tién 1.720.888.500 dong.

Pon yéu cau phan té ngay 18/4/2013, don trinh bay yéu cau phdn té ngdy
18/1/2018 va tai phién toa, bi don cong ty TNHH TT trinh bay:

Ngay 3/01/2011, cong ty Q va cong ty TT ky két hop dong mua ban cay
gidng cao su s6 011/2011/HPKT va ngay 23/02/2011, ky hop dong sd
021/2011/HPKT véi cung ndi dung: Cong ty Q mua ctia cong ty TT stump bau
cao su gidng 2 tang 14 véi s6 luong cia 2 hop dong 1a 400.000 cay, tri gia
2.800.000.000 Kip Lao. Thoi han giao nhéan cay theo hop dong tir 30/6/2011 dén
31/7/2011. Cong ty TT da tam ung sb tién 930.000.000 Kip Lao tuwong duong
2.434.607.143 dong.

Sau khi ky hop ddng, cong ty TT giao cay dot 1 theo bang tong hop tir
ngay 19/7/2011 dén ngay 21/9/2011 1a 79.924 cay. Theo bién ban lam viéc ngay

5/10/2011 cong ty TT giao tiép dot 2 1a 117.833 cay. Bién ban ngay 24/10/2011
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cong ty TT giao dot 3 1 83.867 cdy. Tong cong 3 dot cong ty Q nhan 281.624
ciy voi tong tri gia 13 5.160.759.000 dong.

Theo thoa thuin cua 2 hop dong trén, thoi gian thuc hién hop dong tir
30/6/2011 dén 31/7/2011. Tai bién ban lam viéc ngay 15/7/2011 thi céng ty Q
da tién hanh kiém tra va danh gia chat lugng cdy gidng tai bai tap két dén hét
ngay 15/7/2011 1a 15.559 cay dat chat luong, nhung theo bang tong hop giao
nhan cdy tir ngay 19/7/2011 dén ngay 31/7/2011 1a ngay két thic 2 hop ddng
cong ty Q mdi nhan 3.268 cay. Ong Pinh Hoang H2 - nguyén quyén trudng
phong néng nghiép cua cong ty Q di xac nhan: “Pén thoi diém giao nhdn cdy,
cong ty TT lién tuc hoi thiic cong ty Q nhdn cdy. Tuy nhién trong khodng thoi
gian dé la mia mua, dwong di tron trwot, lin ldy va phwong tién chi ¢é 2 xe
Kamaz va 1 xe isuzu nén khéng thé vin chuyén dwoc nhiéu...viéc giao nhdn cdy
chdm la do céng ty Q khéng di xe van chuyén nén méi kéo dai thoi gian giao
nhdn cdy. Vi viéc giao nhdn cdy truc trdc nén sé luong cdy dwoc cong ty TT
bitng ra bdi tdp két cho xe bi chét va rung Id nhiéu ... ”. Theo bang tong hop
giao nhan cay thé hién thang 8/2011 cong ty Q 28 1an nhéan cay, mdi lan chi
nhan 2.000 cdy, trong khi d6 Cong ty TT c6 du sb cay dé giao. Theo su chi dao
ciia Cong ty Q, cong ty TT tap két cdy gibng ra vudn wom, nhung Cong ty Q
khong nhan cdy din dén cay rung 1a héo chét nén Cong ty Q cam két chiu trach
nhiém sd cay héo chét. Ong Dinh Hoang H2 - nguyén quyén truong phong ndng
nghiép ctia cong ty Q dd xac nhan: “...Theo sw chi dao ciia Cong ty Q dé nghi
cong ty TT bung cdy giong ra bdi tdp két néu Cong ty Q ldy khéng kip, cdy cé
rung 1d hodc chét thi Cong ty Q chiu...”. Vi vdy, sd cdy Cong ty Q khong nhan
con lai 12 118.376 cay dan dén héo chét.

Qua trinh thuc hién hop ddng, cong ty TT cd6 muon cia cong ty Q 449.455
ciy gibng stump tran. Ngay 27/1/2011 cong ty TT ky hop dong véi Doanh
nghiép tu nhan 3H mua 400.000 stump tran, 6ng D1 gidm dbc cong ty Q dén
vuon wom danh gia chat luong va dén nhan 40.600 cay, sau d6 khong dén nhan
cdy dan dén cdy héo chét. Nhu vdy, cong ty TT di tra du cdy cho cong ty Q,
nhung do khong dén nhén cay 1a do 13i cta cong ty Q.

Cong ty TT yéu cau phan té, dé nghi Toa an giai quyét nhu sau:

- Cong ty Q vi pham thoa thuan cta hop déng vé viée khong nhan cay dan
dén cay héo chét nén phai co nghia vu boi thuong thiét hai cho cong ty TT gia tri
118.376 cay, gia thoa thuan hop dong 18.325 dong/cay voi tong gia tri 1a
2.169.000.000 dong.



- Cong ty Q phai thanh toan s cdy da nhan 3 dot 1a 281.624 cay x 18.325
ddng/cay = 5.160.759.000 dong.

-Cong ty TT da giao cho cong ty Q 163.376 bau dat gia cong tri gia
105.629.500 ddng; vuon gb nhén tri gia 54.916.000 dong va 18.096.000 dong.
Cong ty Q phai thanh toan sd tién 1a 178.641.500 dong.

Tong s6 tién cong ty Q phai thanh toén cho cong ty TT Ia 2.169.000.000
ddng + 5.160.759.000 dong + 178.641.500 dong = 7.508.400.500 dong.

Cong ty TT da ung 930.000.000 kip twong duong ty gia VND/kip 1a 0,382
theo thoa thuan cua 2 hop dong twong duong 2.434.607.143 ddng va cong ty TT
muon cac loai vat tu, phan bon cua cong ty Q véi gia tri 134.777.000 dong.

Téng s6 tién cong ty Q con phai thanh toan cho cong ty TT 4.939.016.357
dong (7.508.400.500 dong - 2.434.607.143 dong - 134.777.000 dong).

Tai phién toa so tham, nguoi dai dién theo iy quyén cua cong ty Q rit mot
phan yéu cau khoi kién vé viéc phat cong ty TT 8% tri gia cia 202.243 cay chua
giao du 13 296.488.000 dong

Tai ban an Kinh doanh thwong mai so' thim sé 01/2018/KDTM-ST
ngay 20/03/2018, Toa an nhan dén tinh Quang Tri da quyét dinh:

Can ct Diéu 24, Diéu 34, Dicu 50, khodn 1 Diéu 55, Dicu 56, Diéu 302,
Piéu 304 Luat thuong mai; khoan 4, khoan 5 Diéu 26 Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 ciia Uy ban Thuong vu Qudc hdi quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung ap phi va 1& phi Toa
an, xu:

- Pinh chi xét xtr d6i v6i phan rat yéu cau vé budc phat cong ty TNHH TT
vi pham hop dong 8% tri gia cuia s6 ciy chua giao 1a 296.488.000 dong.

- Chap nhén yéu cau khdi kién cua nguyén don Cong ty cd phan Q. Budc
cong ty TNHH TT phai thanh toan cho nguyén don Cong ty c6 phan Q 408.855
cdy gidng stump tran da muon tri gia 1a 2.657.557.500d0ng (Hai ty sdu tram
ndam muoi bdy triéu nam tram ndm muwoi bay ngan ndam tram dong).

- Khéng chap nhan yéu cau phan t6 ctia cong ty TNHH TT vé yéu cau cong
ty ¢6 phan Q boi thuong 118.376 cay véi sb tién 2.169.000.000 dong.

- Chép nhan mét phan yéu cau phan t cua cong ty TNHH TT. Budc cong
ty co phan Q phai thanh toan cong ty TNHH TT s tién 2.726.204.000 dong
(Hai y bay tram hai mwoi sau triéu hai tram 1é bon ngan dong).

- Cong nhan sy thda thudn cua cac duong su. Cong ty TT phdi thanh toan
cho cong ty c¢b phan Q cac loai vat tu, phan bon véi sb tién 1a 134.777.000 dong
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(Mot tram ba mwoi tw triéu bay tram bdy muwoi bay ngan dong). Cong ty co phan
Q phai thanh toan cho cong ty TT bau dat gia cong, vudn gd nhan véi s tién 1a
178.641.500 ddng (Mot tram bdy mueoi tém triéu sdu tram bon mwoi mot ngan
nam tram dong).

Téng s6 tién cong ty ¢ phan Q dugc chap nhan 1a 2.792.334.500 dong
(2.657.557.500ddng + 134.777.000dd6ng). Tong s tién cong ty TNHH TT duoc
chép nhén 14 2.904.845.500 dong (2.726.204.000 dong + 178.641.500 ddng).

Sau khi ddi trir s6 tién cong ty c6 phan Q phai thanh toan cho cong ty
TNHH TT 13 2.904.845.500 dong. Céng ty TNHH TT phai thanh toan cho cong
ty c6 phan Q 12 2.792.334.500 ddng. Cong ty c6 phan Q con phai thanh toan cho
cong ty TNHH TT 1a 112.511.000 ddng (Mot tram muwoi hai triéu ndm tram
muwoi mot ngan dong).

Vé an phi: Nguyén don Cong ty c¢6 phan Q phai chiu sb tién 96.026.000
dong an phi kinh doanh thuong mai so thim. Nguyén don duoc trir vao sd tién
31.513.327 ddng d3 ndp tam tng an phi kinh doanh thuong mai so tham theo
bién lai thu tién s 000513 ngay 1/12/2017 cta Cuc thi hanh 4n dan su tinh
Quang Tri. Nguyén don con phai ndp so tién 64.512.673 dong an phi kinh doanh
thuong mai so tham.

Bi don cong ty TNHH TT phai chiu s6 tién 112.961.000 dong. Bi don dugc
trir vao s tién 56.546.000 dong da ndp tam tmg an phi kinh doanh thuong mai
so tham theo bién lai thu tién s6 000117 ngay 23/4/2013 cta Cuc thi hanh an
dan sy tinh Quang Tri. Bi don con phai ndp s tién 56.415.000 dong an phi kinh
doanh thwong mai so tham.

Ngoai ra, ban 4n so tham con quy dinh vé thi hanh an va quyén khang céo
theo quy dinh cua phap luat.

Ngay 29/03/2018, nguyén don Cong ty c6 phan Q khang céo va ngay
06/4/2018 Cong ty ¢ phan Q khang cao bd sung dbi véi ban an so tham sb:
01/2018/KDTM-ST ngay 20 thang 3 nam 2018 cua Toa an nhan dan tinh Quang
Trj yéu cau Toa an cap phuc tham giai quyét:

- Yéu cau hay phan quyét dinh dinh chi ctia ban 4an so thadm d6i voi yéu cau
cia nguyén don vé khoan tién yéu cau Cong ty TNHH TT chiu phat
296.488.000 dong boi thuong thiét hai cho Cong ty ¢ phan Q.

- Yéu cau sira phan ban an so thim vé noi dung chap nhan yéu cau cua bi
don vé s6 luong cdy giéng da giao cho Cong ty c6 phan Q. Chap nhan toan bd
yéu cau khai kién ctia nguyén don, budc Coéng ty TNHH TT phai thanh toan cho
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Cong ty c¢d phan Q s tién 1.720.888.500 dong (Mot ty bay tram hai muoi triéu
tam trdm tAm muoi tdm ngan nim trim dong), trén co s& d6 xem xét lai sb tién
an phi ma cac bén phai chiu.

* Tai phién toa phtic thim, nguyén don Cong ty c6 phan Q giit nguyén noi
dung khang cao nhu néu trén.

* Pai dién Vién kiém sat nhan dan cap cao tai ba Ning tham gia phién
tda phat biéu ¥ kién nhu sau: Bac yéu ciu huy phan quyet dinh dinh chi cua ban
an so tham; Chap nhan sira phan an phi vé khoan tién yéu cau Cong ty TNHH
TT chiu phat 296.488.000 dong boi thuong thiét hai cho Cong ty ¢6 phan Q do
da rat yéu cau .

Chép nhan Khang céo ciia Cong ty c6 phan Q; stra an so tham khong co
viéc giao nhan cay theo bién ban ngay 24/10/2011 véi s6 luwong 83.867 cdy,

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cac tai li¢u co trong hd so vu an dugc tham tra tai
phqién toa va can ctr vao ket qua tranh ludn tai phién toa, ¥ kién cua dai dién Vién
kiém sat nhan dan cap cao tai Pa Nang, Ho1 dong xét xur nhan dinh:

Xét khang cao ctua Cong ty co phan Q:

[1] Vé khang céo ciia nguyén don Cong ty c6 phan Q d6i v6i phan dinh
chi xét xtr ctia ban an so tham d6i véi phan rit yéu cau vé budc phat Cong ty
TNHH TT vi pham hop dong 8% tri gia cia sd cdy chua giao 1a 296.488.000
ddng: Tai phién toa so thAm ngay 20/3/2018, ba Mai Thi Tuyét N - 1a nguoi dia
dién hop phép cua nguyén don Cong ty c6 phan Q (theo vin ban uy quyén ngay
10/01/2018) da rat mot phan yéu cau khéi kién vé yéu cau budc bi don Cong ty
TT boi thuong 8% tri gia ctia 202.243 ciy chua giao du 1a 296.488.000 dong.
Viéc rat mot phan yéu cau cia dai dién hop phap cua Cong ty Q 1a ty nguyén,
do vay Hoi dong xét xir so tham d3 can cir khoan 2 Diéu 244 Bo luat T6 tung
dan sy chdp nhan va dinh chi xét xir dbi véi phan yéu cau di rat 1a dung quy
dinh cua phap luat.

[2] Bdi v6i khang céo ctia Cong ty cd phan Q vé sd luong cay gidng cao
su da giao nhdn cua hai bén: Trong qua trinh giai quyét vu an va tai phién toa so
tham, Cong ty Q va Cong ty TT déu thira nhan vé viéc giao nhin stump bau cao
su giéng 2 tang 14 nhu sau:

+ Dot 1: Theo bang tong hop giao nhan cay tir ngay 19/7/2011 dén ngay
21/9/2011, Cong ty Q nhan 79.924 cay;

+ Dot 2: Theo bién ban lam viéc ngay 05/10/2011, Coéng ty Q nhan
117.833 cay.



Ngoai ra, theo Bién ban giao nhan cy ngay 24/10/2011 thé hién ndi dung:
“Thoi gian bitng bdau chuyén ra bdi tdp két tir ngdy 06/10 dén 24/10/2011 dd
tién hanh giao nhdn 83.867 cdy; chung loai bau 2 tang l4; chat hrong cay giong
t6t...”. Va ndi dung xac nhan cta 6ng Dinh Hoang H2 - nguyen quyén trudng
phong néng nghiép cua Cong ty Q thé hién: “...theo bdng tong hop giao nhin
cay... tinh dén ngay 21/9/2011 dd nhdn 46 dot tong cong 79.924 cdy va sé cdy
kiém ké con lai dat tiéu chudn la 194.766 cdy”.

Loi khai nhan ctia 6ng H3 - nguyén quyén truong phong nong nghiép cua
Cong ty Q phu hop véi cac tai liéu ¢ trong hd so vu an va phi hop véi 10i trinh
bay ctia Cong ty TT vé viéc giao nhan stump bau cao su giéng 2 tang 14 dot 3
theo bién ban giao nhan ngay 24/10/2011, Cong ty Q da nhéan 83.867 cay. Do
vdy, ban an so tham chip nhan mot phan yéu cau phan to caa Cong ty TT vé
viéc budc Cong ty Q thanh todn gia tri ctia 281.624 cay da giao nhan (03 dot) 1a
c6 co s0.

[3] Dbi v6i khang céo cua Cong ty Q vé an phi so tham:

Theo quy dinh tai khoan khoan 1 Diéu 147 Bo luat TS tung dan su:
Puong sw phdi chiu dn phi so thdm néu yéu cdu cia ho khéng dwoc Toa dn chdp
nhdn, trir triong hop dwoc mién hodc khéng phdi chiu éan phi so tham; Quy dinh
tai khoan 4, 5, 8 Diéu 26 Nghi quyét 326/2016/UBTVQH14
ngay 30 thang 12 nim 2016 cta Uy ban thuong vu Qubc hdi quy dinh vé muc
thu, mién, giam, thu, nop, quan Iy va st dung an phi va 1& phi tda an: Nguyén
don phdi chiu dn phi dan sw so tham twong g véi phan yéu cau khéng dwoc
Toa an chdp nhdn; Nguyén don phdi chiu dn phi ddn sy so tham theo phan yéu
cau phan t6 cia bi don dwoc Toa dn chdp nhdn; Trieong hop cdc bén dwong
sur théa thudn dwoc véi nhau vé viéc giadi quyét vu an tai phién toa so tham thi
cac dwong sy van phdi chiu an phi dén sw so tham nhw trieomg hop xét xir vu dn
d6. Nhu vy, nguyén don Céng ty Q phai chiu an phi d6i vi s6 tién phai thanh
toan cho Cong ty TT 13 2.726.204.000 dong va sb tién vé bau dat gia cong, vuon
gd nhéan véi s tién 178.641.500 dong di thoa thuan véi Cong ty TT tai phién
tda so thim. Tong sb tién CONg ty Q phai chiu an phi so tham 13 2.904.845.500
dong, tuong Gmg v4i sd tién an phi Cong ty Q phai chiu la: (72.000.000d +
(904.845.500d x 2%) = 90.096.910 d. Riéng dbi vai so tién 296.488.000 dong
vé yéu cau phat hop dong 8% tri gia cta sd cdy chua giao, tai phién toa so thim
Congty Q da rat yéu cau nay nén khong phai chiu an phi so thim theo quy dinh
tai khoan 1 Diéu 147 Bo luat TH tung dan su va khoan 1 Piéu 26 Nghi quyét
326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy ban thuong vu Qudc
hoi. Ban 4n so tham budc nguyén don Cong ty Q phai chiu an phi dbi véi yéu
cau d3 rat tai phién toa so tham 1a khong ding theo quy dinh cua phap luat, nén
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Hoi ddng xét xir phuc tham chdp nhan khang cdo ciia Cong ty Q vé viéc khong
tinh an phi ddi v6i phan rat yéu cau nay.

Dbi v6i khang cao cua nguyén don Cong ty Q vé viéc nguyén don chi
phai chiu an phi so thAm trén s tién phai thanh toan 112.511.000 déng (1 sb
tién con lai sau khi d6i trir s6 tién Cong ty Q phai thanh toan cho Cong ty TT va
Cong ty TT phai thanh toan cho Cong ty Cong ty Q) la khéng c6 co s¢ nén Hoi
dong xét xtr phuc tham khong chap nhan.

[4] D6i v6i an phi cta bj don Cong ty TT, ban an so tham budc Cong ty
TT phai chiu s tién 1a 112.961.000 dong. Cong ty TT khong khang cao ddi véi
phan an phi nay. Tuy nhién, Hoi dong xét xtr phic tham xét thay so tién an phi
ban 4n so tham da tuyén chua ding quy dinh cta phap lut nén can phai sta lai
cho phu hop, cu thé Cong ty TT phai chiu an phi so tham d6i véi cac khoan sau:

- S6 tién khong chip nhdn yéu cau phan t6 13 : 2.169.000.000 dong;
- S6 tién phai tra cho Cong ty Q: 2.657.557.500 d6ng;

- S6 tién yéu cau khong dugc chip nhén 14 2.434.555.000 dong;

- S6 tién phan bon vat tu d3 muon trj gia 134.777.000 dong.

Téng cong so6 tién phai chiu an phi so tham la: 7.395.889.500 dong, tuong
g v&i s6 tién an phi phai chiu 1a: (112.000.000d + (3.395.889.500d x 0,1%) =
115.395.889 d.

[5] Tl nhitng phén tich, nhan dinh trén, Hoi dong xét xir cap phiic tham
chap nhan mot phan khang cao Cong ty Q vé viéc khong tinh an phi ddi voi sb
tién 296.488.000 dong vé yéu cau phat hop dong 8% tri gia ctia sd cay chua giao
Cong ty Q da rat yéu cau tai phién toa so thAm. Cac phan khang cao khac cta
congty Q khong cé co s& nén khong duge chap nhan.

Xeét théy, dé nghi cia dién Vién kiém sat nhan dan cép cao tai Pa Nang
pht hop mdt phan vé yéu cau hity phan quyét dinh dinh chi ctia ban 4n so tham
va stra phan an phi duoc nén duoc chap nhan; cac dé nghi khac khong cé co s
nén HDXX khong chap nhan .

[6] V& an phi phuc thim: Do chdp nhidn mot phan khang cdo Cong ty Q,
stra moOt phan ban an so tham vé viée tinh an phi nén Cong ty Q khong phai chiu
an phi kinh doanh thuong mai phuc tham theo quy dinh tai khoan 2 Piéu 29
Nghi quyét 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cta Uy ban
thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan ly va su
dung an phi va 1€ phi toa an.

Vi cac 1€ trén;



QUYET PINH:
Can cu vao:
- Khoan 2 Biéu 308,Diéu 309 Bo luat T tung dan su;

- Diéu 24, Diéu 34, Diéu 50, khoan 1 Diéu 55, Diéu 56, Diéu 302, Diéu
304 Luat thuong mai;

- Khoan 4, khoan 5, khoan 8 Diéu 26; khoan 1 Piéu 29 Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban Thudong vu Qudc hoi quy
dinh vé murc thu, mién, giam, thu, ndp, quan 1y va str dung ap phi va 18 phi Toa
an, xu:

Chép nhan mot phan khang cdo ciia Cong ty C6 phan Q, stta mdt phan
Ban 4n kinh doanh thuong mai so tham so: 01/2018/KDTM-ST ngay 20 thang 3
nam 2018 cta Toa an nhan dan tinh Quang Tri vé tinh an phi so tham.

Tuyén xir:

1. Pinh chi xét xtr d6i voi phan rat yéu cau vé budc phat cong ty TNHH
TT vi pham hop ddng 8% tri gia cua sb cdy chua giao 13 296.488.000 dong.

2. Chap nhan yéu cau khai kién ctia nguyén don Cong ty c¢b phan Q. Budc
cong ty TNHH TT phai thanh toan cho nguyén don Cong ty c6 phan Q 408.855
cdy gidng stump tran da muon tri gia 1a 2.657.557.500dong (Hai ty sdu tram
ndam muoi bdy triéu nam tram ndm muwoi bday ngan nam tram dong).

3. Khong chap nhan yéu ciu phan t6 cia cong ty TNHH TT vé yéu cau
cong ty c¢d phan Q bdi thudng 118.376 cay véi sb tién 2.169.000.000 dong.

4. Chap nhan mot phan yéu cau phan t6 cua cong ty TNHH TT. Budc
cong ty c¢6 phan Q phai thanh toan cong ty TNHH TT sé tién 2.726.204.000
dong (Hai ty bay tram hai mwoi sau triéu hai tram 1é bon ngan dong).

5. Cong nhan sy thdéa thudn ctia cac duong su. Cong ty TT phai thanh todn
cho cong ty ¢6 phan Q cac loai vat tu, phan bon vai s6 tién 1a 134.777.000 dong
(Mot tram ba muwoi tw triéu bay tram bdy muwoi bay ngan dong). Cong ty cd phan
Q phai thanh toan cho cong ty TT bau dat gia cong, vudn gd nhan véi s tién 1a
178.641.500 ddng (M4t tram bdy mueoi tém triéu sdu tram bon mwoi mot ngan
nam tram dong).

7. Tong sd tién cong ty c6 phan Q duoc chip nhan 1a 2.792.334.500 dong
(2.657.557.500d6ng + 134.777.000d6ng). Tong s6 tién cong ty TNHH TT duoc
chap nhan 13 2.904.845.500 dong (2.726.204.000 dong + 178.641.500 dong).

8. Sau khi dbi trir s6 tién cong ty co phan Q phai thanh toan cho cong ty
TNHH TT 14 2.904.845.500 dong. Céng ty TNHH TT phai thanh toan cho cong
ty c6 phan Q 14 2.792.334.500 ddng. Cong ty c6 phan Q con phai thanh toan cho
cong ty TNHH TT 1a 112.511.000 ddng (Mot tram muoi hai triéu nam tram
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muoi mot ngan dong).

9. V& an phi:

9.1. Nguyén don Cong ty c6 phan Q phai chiu sb tién 90.096.910 ddng an
phi kinh doanh thwong mai so thim, nhung duoc trir vao sb tién 31.513.327
ddng da ndp tam Gng an phi kinh doanh thwong mai so tham theo bién lai thu
tién s6 000513 ngay 1/12/2017 ciia Cuc thi hanh 4n dan sy tinh Quang Tri.
Nguyén don con phai ndp sb tién 58.583.583 ddng an phi kinh doanh thuong
mai so tham.

9.2. Bi don cong ty TNHH TT phai chiu sb tién 115.395.889 dong. Bi
don duoc trir vao s tién 56.546.000 ddng d3 ndp tam ung an phi kinh doanh
thuong mai so tham theo bién lai thu tién s6 000117 ngay 23/4/2013 cta Cuc thi
hanh 4n dan su tinh Quang Tri. Bi don con phai ndp so tién 58.849.889 dong an
phi kinh doanh thuong mai so tham.

10. Ké tir ngdy c6 don yéu cau thi hanh 4n cta nguoi duoc thi hanh an cho
dén khi thi hanh xong tit ca cac khoan tién, hang thang bén phai thi hanh 4n con
phai chiu khoan tién 14i ctia s tién con phai thi hanh 4n theo muc 1ai suit 10%
tuong ing voi thoi gian chua thi hanh an.

11. Trudng hop ban an, quyét dinh duoc thi hanh theo quy dinh tai diéu 2
Luat thi hanh dn dan sy thi ngudi dugc thi hanh dn dan sy, nguoi phai thi hanh
an dan su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén
thi hanh an hoac bi cudng ché thi hanh an theo quy dinh tai cac diéu 6,7 va 9
Luat thi hanh &n dan sy, thoi hi¢u thi hanh &n dugc thuc hién theo quy dinh tai
diéu 30 Luat thi hanh an dan su.

12. Ban an phtc tham c6 hiéu luc ké tir ngdy tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND t6i cao; Tham phan - Chii toa phién toa

- VKSND cép cao tai Da Néng;

- TAND tinh Quéng Tri;

- VKSND tinh Quang Tri; (f)ﬁ ky)

- Cuc THADS tinh Quang Tri;

- Nhitng ngudi tham gia to tung; Pham T(‘“)n

- Luu HSVA, P.HCTP, LT.
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