TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc lap - Tw do - Hanh phuc

Ban 4n sd: 822/2018/DS-PT
Ngay 11/9/2018
V/v tranh chap hop dong thi cong
xay dung va boi thuong thiét hai”.

’ ‘ NI:IAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic tham gom cé:

Thim phén - Chii toa phién toa: Ong Luu Ngoc Thach
Cdc Tham phan: Ong Nguyén Chi Sang
Ba Tran Thi Kim Quy

- Thw ky phién toa: Ba D6 Thanh Thao Linh, thu ky Toa 4n nhan dan
Thanh pho H6 Chi Minh.

- Dgi di¢n Vign Kiém sdt nhan din Thanh pho Ho chi Minh tham gia
phién toa: Ong Phan Van Kién, Kiém sat vién.

Ngay 11 thang 9 ndm 2018 tai tru s& Toa 4n nhan dan Thanh phd H6 Chi
Minh xét xu phuc tham cong khai vu an thu Iy s6 240/DSPT ngay 04 thang 6
nam 2018 vé viéc “Tranh chap hgp dong thi cong xay dung va boi thuong thiét
hal”,

Do ban an ,sf') 211/2018/DS-ST ngay 27/4/2018 cua Toa an nhan dan
Quan 6, Thanh ph6 H6 Chi Minh b1 khang céo.

Theo quyét dinh dua vu an ra xét xi phiic tham sd 3949/2018/QPPT, ngay
04 thang 9 nam 2018 gitra cac duong su:

- Nguyén don: Ong Nguyén Thanh S, sinh nim 1967 — Chu doanh nghiép
tu nhan xay dung SN; Dia chi: 45/9G duong Pham Pha Thar, Phuong 3, Quan
6, Thanh phé H6 Chi Minh. (c6 mit).

- Bi don: C)ng Tran Vin G, sinh nam 1947; Dia chi: S6 28N Cu x4 Phu
Lam D, duong Ly Chiéu Hoang, Phudng 10, Quan 6, Thanh phé H6 Chi Minh
(c6 mat).

- Nguoi ¢o quyén loi nghia vu lién quan: Ba NLQI, sinh nim 1950; Dia
chi: S6 28N Cu x4 Phti Lam D, dudong Ly Chiéu Hoang, Phuong 10, Quan 6,
Thanh phd H6 Chi Minh. (do 6ng Tran Vin G 1am nguoi dai dién theo uy
quyén).

- Nguwoi lam chirng: Ba NLC1, sinh ndm 1960; Dia chi: s6 9 16 U Cu xa
Pht Lam D, Phuong 10, Quéan 6, Thanh phé H6 Chi Minh.



- Nguroi khang cdo: Nguyén don 6ng Nguyén Thanh S.
NOI DUNG VU AN:

Tai don khéi kién ngay 28/8/2015, don khéi kién bo sung cdc ngay
25/01/2016, ngay 13/7/2016 va trong qud trinh gidi quyét vu dn nguyén don ong
Nguyén Thanh S, Chii Doanh nghiép tw nhéan xdy dung SN trinh bay:

Ngay 25/9/2014, Doanh nghi¢p tu nhén xay dung SN do ong Nguyén
Thanh S 1am chu c6 ky Hop dong thi cong xay dung co ban s6 05/HPTC-S.N
ngay 25/9/2014 (sau day viét 1a hop dong thi cong s6 05) véi 6ng Tran Van G
dé thi cong phan tho can nha s6 28N cu x4 Phu Lam D, duong Ly Chiéu Hoang,
Phuong 10, quan 6, Thanh phé H6 Chi Minh (sau day viét 1a nha 28N Cu x4
Phti Lam D) do ong Tran Vin G 1a chu s& hiru véi tong dién tich san 1a
304,75m’, gia tri hop ddng 1a 93.500.000 dong (dd c6 VAT). Sau dé, ong Gidi
ddng ¥ cho Doanh nghiép tu nhan xay dung SN thi cong x4y dung hoan chinh
cin nha va bao thau ludn vat tu xay dung nén ong Sang va ong Gioi co 1ap tiép
phu luc Hop dong sd 01/PLHDTC-S.N khong dé ngay thang, nam 2014 (sau
day viét 1a phu luc hop dong s6 01) vé viéc cung cap vat liu, cong chung gia
thanh vé&i hop dong thi cong co ban, phu luc hop dong s6 01 1a phan khong thé
tach roi cta hop dong thi cong s6 05. Tai phu luc hop dong s6 01 hai bén da
thoa thudn va thong nhat gia thanh thi cong tron goi 1a 1.056.900.000 dong, gia
tri nay di bao gém 93.500.000 déng cua Hop dong thi cong xiy dung sd
05/HPTC-S.N ngay 25/9/2014. Mac du 6ng Sang va 6ng Gioi khong co6 ky tén
va dong dau trén phu luc Hop dong s6 01/PLHPTC-S.N nhung ca hai bén déu
thira nhan phy luc hop dong s6 01 nay .Trén thuc té hai bén ciing d3 tién hanh
thue hién theo hop ddng thi cong sé 05, phu luc hop déng s6 01 va can ctr trén
bang du toan thang 8/2014.

Khi giao két Hop dong thi cong xay dung, 6ng Sang va 6ng Gioi khong
ghi nhan ngay ban giao mit bang dé thi cong nén trong hop dong s6 05 co ghi
thoi han thi cong 1a 120 ngay (khéng bao gdm ngdy nghi) tinh tir ngay
25/9/2014. Theo Hop dong thi cong xay dung thi ngay 25/01/2015 6ng Sang
phai giao nha cho éng Gioéi nhung trén thyuc té ngdy 16/02/2015 dng Sang méi
giao nha cho 6ng Gioi. Khi giao nha hai bén khong c6 1ap bién ban ban giao.

Trong qua trinh thi cong, 6ng Gidi da thanh toan cho 6ng Sang tong sb tién
14 960.000.000 dong va con no lai 96.900.000 dong. Pén nay 6ng Gioi van chua
thanh toan cho 6ng Sang s6 tién 96.900.000 dong.

Ngay 18/02/2015 6ng Sang c6 yéu céu 6ng Gidi thanh toan sb tién thi cong
con thiéu nhung ong Gidi xin dé qua tét thanh toan. Pén ngay 12/8/2015 6ng
Sang gui qua buu dién van ban yéu cau thanh toan nhung 6ng Gioi van khong
thanh toan theo hop dong va da gy thiét hai vé thanh toan lwong cong nhan,
thué mudn trang thiét bi thi cong.

Trong qua trinh thi cong xay dung can nha 28N cu xa Phu Lam D co6 phat
sinh thém mot sb cong viéc ma hai bén ty thoa thuan riéng bén ngoai véi nhau
va 6ng Gioi ciing chua thanh toan tién cho 6ng Sang nhu: chi phi di dng nuéce



nong nang lugng mat troi la: 6.000.000 dong; phan lap dat mai kéo sau nha la:
9.639.500 dong; xin glay phep xdy dung la: 5.500.000 ddng; phan trat tran
(313m) la: 42.536.000 dong; phan lat nén phong thang la: 4.967.000 dong;
phan 1at nén sin trudc: 971.000 dong, lang nén san thuong trudc va sau la:
3.819.000 ddng, lang nén san trude la: 673.000 dong; thao d& don dep mat
bang: 5.000. 000 dong; thi cong 07 noc nha v¢ sinh (bao gom van khuon san,
bé tong san, cdt thép san, lang nén, trat tran, son va ba matic tran) vé6i sb tién 1a:
10.800.000 d6ng; lang nén mai che thang la: 2.266.000 dong. Tong cong chi phi
phat sinh 1a: 92.171.000 dong.

Theo phu luc hop dong s6 01 di thé hién gia thi cong tron goi la
1.056.900.000 ddng, khong bao gdm thué. Do vay, nay 6ng Gioi phai ¢ nghia
vu thanh toan cho ong Sang phan thué gia tri gia ting 10% va thué thu nhap
doanh nghiép 2,5% trén gia tri ctia phu luc hop ddng sé 01 va nhitng phan chi
phi phat sinh véi tong so tién thué (12,5%) 1a: 143.633.250 dong.

Khi ndp don khéi kién va cac don khdi kién bo sung thi 6ng Sang yéu cau
6ng Gioi phai thanh toan cho ong sé tién ong Gidi con thiéu theo phu luc hop
ddng s6 01/PLHDTC-S.N; tién chi phi phat sinh thém mot sé hang muc cong
trinh trong qué trinh thi cong va tién thué véi tong sb tién 1a: 332.699.250 dong.

Tuy nhién, trong qué trinh giai quyét vu an 6ng Sang c6 yéu cau Cong ty
kiém dinh xay dung Sai Gon kiém dinh va xac dinh gia tri cdc hang muc phat
sinh ma 6ng Sang da thi cong xay dung tai nha 28N Cu xa Phu Lam D, Phuong
10, Quan 6. Nay ong Sang rut lai, chi yéu cau ong Gioi phai thanh toan cho ong
cac khoan sau:

- S6 tién thi cong con thiéu theo hop dong thi cong s6 05 va phu luc hop
dong s6 01 vai so tien 1a: 96.900.000 dong

- Chi phi di duong dng nudc nong ning luong mit troi: 6.000.000 dong

- Céc chi phi x4y dung hang muc phat sinh theo ding gia ma cong ty kiém
dinh xay dung Sai Gon dé xac dinh gdm: chi phi xay dung 07 néc nha vé¢ sinh:
6.700.000 dong, phan lap dit mai kéo sau nha 1a: 7.542. 000 ddng, lat nen san
trudc tng trét phan trong hang rao: 2.506. 000 ddng; lang nén san trude tang trét
phan ngoai hang rao: 648.000 dong; lang nén san thuong phia trudc va phia sau:
3.640.000 dong; 1at nén phong thang: 10.475.000 ddng; lang nén mai che thang:
1.656.000 dong

Ong Sang khong dong y trur tién vat tu nhu gach lat nén, gach 6p tudng,
cac thiét bi nha vé sinh, ban ciu, voi nude...theo yéu cu cia 6ng Gidi vi ong 1a
ngudi mua toan bo vat tu dé xay dung cin nha 28N cu x4 Phu Lam D, 6ng Sang
cling khong dong ¥ bdi thudng thiét hai cho ong Gioi.

- Tai don phan té dé ngay 30/12/2015; don giir nguyén yéu cau phan to
ngady 12/5/2017, don thay doi bé sung yéu cau phan t6 ngay 05/02/2018 va
trong qud trinh giai quyét vu dan bi don éng Trdn Vin G trinh bay:

Ngay 25/9/2014, 6ng Gioi va Doanh nghiép tu nhan xay dung SN do 6ng

Nguyén Thanh S 13 chii doanh nghiép c6 ky Hop dong thi cong xay dung sb
05/HPTC-S.N dé thi cong phan tho cin nha 28N cu x4 Pha Lam D, Phuong 10,



Quan 6 véi tong dién tich san 1a 304,75m’ , gi4 tri hop dong 1a 93.500.000 dong
(d3 c6 VAT). Cung ngdy, ong Gioéi ddng ¥ dé cho ong Sang thi cong hoan thién
toan by can nha va bao ludn toan bd vat tu xay dung nén hai bén co6 1ap thém
Phuy luyc Hop dong s6 01/PLHPTC-S.N khong ghi ngay thang, nam 2014 nhung
thue té& hop dong nay lap cung ngay 25/9/2014. Ong Gioi va ong Sang khong co
ky tén, dong dau trén Phu luc Hop dong s6 01 nhung ca hai bén déu thira nhan
Phu luc hop dong s6 01 va thyuc té hai bén cling da can ctr vao Phu luc Hop
dong s6 01 dé thi cong xay dung. Tong gia tri hop dong theo Phuy luc hop dong
s6 01 13 1.056.900.000 dong, gia tri nay di bao gom 93.500.000 déng phan thi
cong xdy dung phan tho cua cian nha theo Hop dong thi cong xay dung sO
05/HDTC-S.N. Theo ndi dung tai hop d6ng thi cong s6 05 va phu luc Hop dong
s6 01 thi Doanh nghiép tu nhan xay dung SN nhén thau xay dung kién c6 can
nha 28N cu x4 Phu Lam D, Phuong 10, Quén 6 gom ba tang mot trét, hai 1au,
mai che thang c6 bd tri gian hoa trén san thuong ding nhu ban v& va gidy phép
xay dung dd dugc co quan c6 thim quyén phé duyét. Thoi gian thi cong 1a 120
ngay tinh tir ngdy 25/9/2014 (khong bao gdm ngay nghi). Trong qua trinh thi
cong xay dung ong Gioi da thanh toan cho dng Sang 08 dot tién vai tong sb tién
1a: 960.000.000 ddng theo ding nhu thoa thuan tai phu luc hop ddng sb 01,
Theo hop dong thi dén ngay 25/01/2015 6ng Sang phai hoan tit cong trinh va
ban giao nha cho 6ng Gioi. Tuy nhién dén ngay 15/02/2015 (tic 27 tét) ong
Sang van chua hoan tat cong viéc. Trong thoi gian xdy dung nha, gia dinh & ong
Gidi phai di thué nha dé & tam, lic nay thoi han thué nha ciing da hét nén gia
dinh ong budc phai don vao nha dé & mic du liic ndy cin nha con rat nhiéu hang
muc thi cong con dang do. Khi thdy gia dinh ong Gidi don vao ¢ thi ong Sang
hta 1a qua tét s& tiép tuc cong vige va sé khac phuc mot so 101 ky thuat cua cong
trinh, dong thoi o Ong Sang yéu cau 6ng Gioi phai giao tlep tién dot 9 voi so tién
13 36.900.000 ddng. Do cong trinh thi cong c6 qué nhiéu 101 ky thuat va hai bén
chua 1am thu tuc ban giao nha nén 6ng Gioi khong giao tiép tién cho 6ng Sang.
Qua tét ong Sang ciing khong dén khic phuc nhimg 16i k§y thuat, cac hang muc
con dang do va ong Sang da bo ngang cong trinh, khong hoan chinh nha cho gia
dinh 6ng Gioi, vi vay dén nay gia dinh 6ng Gidi van chua lam duoc tha tuc
hoan cong cin nha. Vi vy, ong Gioi di moi Thira phat lai Quan 8 dén lap vi
bang thé hién nhitng hu hong va nhitng 16i k¥ thuat cua cin nha do viéc xdy
dung cong trinh kém chét lugng ctia dng Sang

Khi ky két hop dong thi céng, mic du trong phu luc hop dong sb 01 hai
bén di thong nhét gia tron goi cua cong trinh 14 1.056.900.000 dong, gia tron
goi nay la bao gdm ludn vat tu cua ca cin nha. Tuy nhién, hai bén ciing da thoa
thuan bang 161 n6i véi nhau 1a trong qua trinh xay dyng néu bén cha nha ty mua
vat tu gi thi bén 6ng Sang s& trir tién vat tu d6 ra theo don gia trén bang gia vat
tur ma ong Sang d3 lap vao thang 8/2014 va nha thau thi cong xay dung chiu
trach nhiém thanh toan tién dién, nudc khi thi céng can nha. Do viy, trong qua
trinh xdy dung thi 6ng Gidi c6 mua mot sb vat tu, trang thiét bi sau: toan bo
gach lat nén 50cm x 50cm, gach op tuong 20 x 40 cm, toan bo céc thiét bi trong
nha vé sinh nhu ban cau (07 bd), voi tdm guong sen (07 bd), chau rua chén, cac
voOi rira mot voi, voi rira chén. Theo hop dong thi 6ng Sang cé tinh tién gan cho
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gia dinh 6ng Gioi 17 bo dén chao chyp. Tuy nhién, ong Sang mdi chi gan c6 03
cai dén chao chup con thiéu 14 cai dén chao chup. Do céc vat tu trén 1a do ong
G101 ty bo tién ra mua nén ong Gid1 yéu cau Toa an cin cir vao gia vat tu ma hai
bén da thong nhat 14p vao thang 8/2014 di kém theo bang dy toan thang 8/2014
dé trir s6 tién vat tu trén ra cho oOng. Pong thoi trir thém 14 bo dén chao chup
ma 6ng Sang chua gin.

Theo nhu phu luc hgp ddng s6 01 thi 6ng Gioi con ng dng Sang sd tién thi
cong chua thanh toan 13 96.900.000 ddng. Nhu vay, sau khi trir di sb tién vat tu
ma 6ng d3 mua va 14 bo dén chao chup chua gin, con lai bao nhiéu thi 6ng Gioi
s€ thanh toan cho 6ng Sang.

Ong Gidi thira nhan trong qua trinh thi cong, 6ng Sang co di éng nude
nong nang luong mat troi voi so tién 1a 6.000.000, day 1a chi phi phat sinh thém
ngoai hop dong va phan nay thi ong cung chua thanh toan tién cho 6ng Sang.

Can nha cua 6ng Gioi hién nay xudng cap tram trong do ong Sang thi cong
khong dam bao vé mat k¥ thuat cling nhu chat luong cong trinh thap, mot sb
hang muc cong trinh con dang do chua lam xong nhu: cira sau nha, ludi chéng
trom, tay vin cau thang chua lam, cira pano thi sat da bi muc, ri, cira sat trudc
nha thi khong dong lai duoc, clra ra vao ban cong bi nut, tuong cod diu ran nut,
san trudc nha va san sau bi nat, bong troc xi mang, cac canh cua ra vao ban
cong khong dong lai dugc. ..

Do vy, nay ong Gioi yéu cau 6ng Sang phai bdi thuong thiét hai cho ong
Gioi voi sb tién 1a 70.380.000 ddng ma Cong ty kiém dinh xay dung Sai Gon da
du tinh cho viéc khac phuc sua chita nhitng hu hong trén. Pong thoi yéu cau
ong Sang phai tra cho 6ng tién dién, nudc thang 01/2015 ma 6ng di dong la:
1.391.698 dong.

Déi véi yéu cau khai kién cua 6ng Sang yéu cau 6ng Gidi phai thanh toan
cac chi phi phat sinh nhu: phan lip dit mai kéo sau nha la: 9.639.500 dong; xin
glay phép xay dung la: 5.500.000 dong; phan trat tran (313m ) la: 42.536.000
dong; phan lat nén phong thang la: 4.967.000 dong, phan lat nén san trudc:
971.000 dong, lang nén san thugng la: 3.819.000 dong, lang nén san trude la:
673.000 dong; thao d& don dep mit bang: 5.000.000 dong; thi cong 07 néc nha
vé sinh ( bao gdm: van khuon san, bé tong san, c6t thép san, lang nén, trat tran,
son va ba ma tic tran) véi sé tién 1a: 10.800.000 dong; lang nén mai che thang
1a: 2.266.000 ddng ciing nhu tién thué gia tri gia tang va thué thu nhap doanh
nghiép thi 6ng Gioi khong dong ¥, do phan lap dat mai kéo sau nha la do ong
Sang tu lap chtr gia dinh 0ng Gioi khong yéu cau, 6ng Sang cling khong c6 trat
tran, con d6i v6i tt ca cac hang muc khac thi day la hop ddng thi cong tron goi
nén tat ca da dugc tinh toan hét trong hop dong ma hai bén da lap.

- Tai ban tir khai ngay 05/10/2015 Nguweoi c¢é quyén loi nghia vu lién quan
ba NLQOI trinh bay: Trong qua trinh thuc hién hop dong thi gia dinh ba d3 thanh
toan 08 dot tién cho 6ng Sang tong cong 1a 960.000.000 dong, trong thoi gian
thi cong gia dinh ba phai thué nha noi khac dé . Néu bén 6ng Sang thuc hién
t6t hop dong va bén ba khong phai bo tién ra mua mot sb vat tu thi gia dinh ba
phai co trach nhiém tra cho 6ng Sang s tién con thiéu theo hop dong la
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96.900.000 dong cong voi 6.000.000 dong tién phat sinh di ong nudc noéng.
Tong cong la 102.900.000 ddng. Tuy nhién, gia dinh ba phai bo ra 52.980.887
ddng dé mua vat tu vi v@y 6ng Sang phai trr s0 tién nay ma gia dinh ba da mua
vat tu. Do vdy, s tién ctia 6ng Sang chi con lai 13 49.919.113 dong Do bén 6ng
Sang dd vi pham hop dong vi vay dé& nghi Toa an bac yéu cau khai kién cua
nguyén don doi gia dinh ba phai tra s6 tién 1a 93.500.000 dong. Budc 6ng Sang
phai khic phuc nhing 16i k¥ thuat, khi cong trinh dugc nghiém thu s& tra cho
ong Sang 29.919.113 dong. Sau hét thoi han bao hanh s& tra tiép so tién con lai
1a 20.000.000 dong.

- Tai ban tw khai ngay 26/6/2017 nguwoi lam chung ba NLCI trinh bay:
Vao nim 2014 ba c6 gidi thiéu 6ng Gioi v6i ong thau Nguyén Thanh S dé xay
dung can nha 28N Cu xa Phu Lam D, Phuong 10, Quan 6. Hai bén c6 thuong
lwong gia ca va lam hop dong tron géi dé xay dung cin nha 28N Cu x4 Phu
Lam D, phuong 10, Quan 6. Ba c¢6 noéi véi ong Gidi trudc mat ong Sang la:
“Mic du hop dong co ghi nhung nhiing gi minh khong bang long duoc quyén
mua ngoai” va ong Nguyén Thanh S ciing ¢6 néi “nhitng gi cht nha mua thi trir
tién ra”. Ba duogc biét 6ng Nguyén Thanh S xdy dung nha cho 6ng Gioi chua
hoan chinh, nhiéu hang myc con dé dang, chua hoan cong cin nha.

Tai phién toa so tham:

- Nguyén don 6ng Nguyén Thanh S - chii doanh nghiép tu nhan xay dung
SN rat mdt phan yéu cau khoi kién khong yéu cau 6ng Gidi phai thanh toan cac
chi phi phat sinh nhu: phan xin gléy phép xdy dung la: 5.500.000 ddng; phan
trat tran (313m ) 1a: 42.536.000 dong; thao d don dep mat bang 5.000.000
ddng; phan lang nén mai che thang: 1.656.000 dong, tién thué gia tri gia ting
10% va thué thu nhap doanh ngiép 2,5% ddi véi tat ca cac chi phi phat sinh va
trén gid tri cua phu luc hop dong so 01/PLHDTC-S.N véi sd tién thué la:
143.633.250 dong.

Can nha 28N cu x4 Pha Lam D thudc quyén s0 hitu cua 6ng Tran Vin G
va ba NLQI. Tuy nhién, do 6ng Gioi la nguoi truc tiép ky hop ddng thi cong va
thoa thuan véi 6ng vé cac van dé thi cong xay dung cdn nha 28N Cu xa Phu
Lam D. Vi vay, nay 6ng chi yéu cau ong Tran Vin G _phai chiu trach nhiém ca
nhan thanh toan cho 6ng s tién con thleu theo hop ddng sb 05 va phu luc hop
ddng sb 01 1a: 96.900.000 dong; tién di ng nuwdc néng ning lwong mit troi 1a:
6.000.000 dong va cac cho phi phat sinh theo gia ma cong ty kiém dinh xay
dung Sai Gon da xac dinh nhu sau: chi phi xay dung 07 néc (mai) nha vé sinh:
6.700.000 dong, chi phi cho phan cung cap lap dat mai kéo sau nha la:
7.542.000 dong, lat nén san trudce tang trét phan trong hang rao: 2.506. 000
dong; lang nén san trudc tang trét phan ngoai hang rao: 648.000 dong; lang nén
san thuong phia truéc va phia sau: 3.640.000 dong; lat nén phong thang:
10.475.000 dong;

Pbi voi yéu cau phan t6 cua ong G101 vé viéc phai can trur tién vat tu ma
ong Giodi dd mua nhu gach lat nén, gach p tudong, cc thiét bi nha vé sinh. .. thi
ong Sang khong dong ¥ vi 6ng Sang 1a ngudi mua toan b vat tu dé thi cong
can nha cua éng Gioi, cac hoa don chimg tir mua gach 1at nén, gach dp tudng,
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thiét bi nha v¢ sinh thi 6ng da cung cap day du cho Toa an. Ong Sang ciing
khong dong y boi thuong thiét hai cho ong Gioi s6 tién khac phuyc, sua chira
can nha la: 70.380.000 dong,

Ong Sang dong y trir 14 bd dén chao chup theo bang gia vat tu ma hai bén
d3 théng nhat vao thang 8/2014 gia mdi bd dén chao chup la: 30.000d/ bo va
ddng ¥ tra tién dién, tién nudc thang 01/2015 cho 6ng Gidi voi tong sd tién 1a:
1.391.698 dong

Ong Sang yéu cau c4 nhan 6 ong G161 thanh toan cho 6ng toan bd s6 tién con
thiéu 1am mét 1an trong thoi han 01(mot) thang ké tir khi ban an co hiéu luc
phap luat. Sau khi ong Gi6i thanh toan du tién cho ong thi 6ng Sang dong v
xuét hoa don gia tri gia tdng cho 6ng Gioi theo gia tri hop dong thi cong so6 05
ma hai bén da ky két.

Do 6ng Sang bi lac mét Phu luc Hop dong 6 01 nén khi ndp don khoi kién
ong da khoi kién theo hop ddng thi cong xay dung sé6 05/HDTC-S.N ngay
25/9/2014. Tuy nhién, trong qua trinh giai quyét vu an thi ong da nop don bd
sung y€u cau khoi kién cac ngay 25/01/2016 va ngay 13/7/2016 yeu cau bo
sung khai kién thém phu luc hop dong s6 01 dé yéu cau Toa an giai quyet sO
tién thi cong theo phu luc hop dong sé 01. Mic du trén phu luc hop dong s6 01
c6 ghi can ctr theo bang du toan thang 9/2014 dugc hai bén dong y theo don gia,
hang muc, khoi lugng, quy cach, ching loai vat tu nhung trén thuc té thi hai bén
khéng l4p bang dy toan thang 9/2014 ma van can c&t vao hod so du toan thang
8/2014 dé thuc hién.

- Bj don 6ng Tran Van G khong dong y tra nhitng chi phi phat sinh ma 6ng
Sang yéu cau vi cho riang hop dong hai bén di thoa thuan thi cong 13 hop dong
tron goi nén cac hang muyc trén da c6 trong gia tri ctia hop dong. Phan lip dat
mai kéo sau nha thi khong co trong hop dong ma do 6ng Sang tu lip nén 6ng
khong ddng v tra tién cho 6ng Sang.

Nay 6ng Gi061 xac nhan theo hop dong thi 6ng con no 6ng Sang sO tién
chua thanh toan 13: 96.900.000 dong, tién di dudng ong nudc ndng ning luong
mit troi 13: 6.000.000 dong. Ong Gioi ciing thira nhan 13 hai bén khong 14p bang
du toan thang 9/2014 ma hai bén chi thuc hién theo hd so du toan thang 8/2014.
Theo théa thuan thi 6ng Sang phai gan cho 6ng 17 bd dén chao chup nhung ong
Sang méi chi gan 03 bd dén chao  chup, ong Sang phai lap dat chau rira mot voi
(01 bg) 6ng Sang cting khong gin nhung nhitng phan nay ctng dé dugc tinh
tién trong bang don gia du thau. Vi vay, 6ng Gidi yéu cau Hoi dong xét xir can
clr vao bang bao gia vat tu thang 8/2014 do 6ng Sang lap va dugc hai bén da
théng nhat dé trir tién nhitng vat tu do ong Gioi da mua; trir di nhiing vat tu ma
6ng Sang chua lap dit nhu: chua gin 14 bo dén chao chup, chua gin chau rira
mot voi (01 bd) vao sb tién ma 6ng con thiéu cua 6ng Sang. Sau khi can trir tién
vt tu vao so tién 96.600.000 dong con lai bao nhiéu thi ong Gioi s& tra cho ong
Sang.

‘ Pong thoi 6ng Gio1 yéu cau ong Sang phai bdi thudng thiét hai cho dng sb
tién 1a: 70.380.000 dong dé ong khac phuc stra chira nhitng thiét hai trong can
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nha 28N cu xa phu lam D, phuong 10, quan 6 do 6ng Sang xay dung kém cnét
lugng. Yéu cau 6ng Sang tra tién dién, nudc thang 01/2015 cho ong voi s6 tién
la: 1.391.698 dong.

Ong Gioi yéu cau 6ng Sang thanh toan cho ong cac khoan tién trén 1am
mdt 1an trong thoi han 01 (mot) thang ké tir khi ban an c6 hiéu luc phap luat.
Sau khi 6ng di thanh toan du tién cho 6ng Sang thi 6ng Sang phai xuat hoa don
gia tri gia ting cho 6ng theo gia tri hop dong thi cong s6 05 ma hai bén da ky
két dé ong lam thi tuc hoan coéng cin nha 28N cu xa Phu Lam D, Phuong 10,
Quén 6.

Bén 4n so thdm s6 211/2018/DS-ST ngay 27/4/2018 ctia Toa 4n nhan dan
Quén 6, Thanh pho H6 Chi Minh da xu:

Can ctr khoan 3 Diéu 26, diém a khoan 1 Diéu 39, Diéu 161, Diéu 244,
khoan 1 Piéu 228, Diéu 246, Piéu 273 Bo luat Té tung dan sy 2015; Piéu
46,47,48,75,76,82,87, 107,108 Luat xay dung nim 2003 duoc stra doi bo sung
nim 2009; Diéu 357 Bo luat dan su 2015; Diéu 27 Phéap 1énh an phi, 18 phi Toa
an nam 2009; diém d, khoan 1 Diéu 12, khoan 1 Diéu 48 Nghi quyét
326/2016/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu Quéc Hoi quy
dinh vé muc thu, mién, giam, thu, ndp, quan ly va st dung an phi 1¢ phi Toa an;
Diéu 2 Luét Nguoi cao tudi ndm 2009; Piéu 26 Luat Thi hanh an dan su;

Tuyén xur:

I/ Pinh chi xét xir mot phan yéu cau khaoi kién cua nguyen don ong
Nguyen Thanh S — chii doanh nghiép tu nhan xay dung SN vé viéc yéu ciu 6ng
Tran Van G phai thanh toan cac chi phi phét sinh nhu: phan Xin gidy phep xay
dung 1a: 5.500.000d (Nam triéu nim trdim ngan déng); phan trat tran (313m’) 1a:
42.536.000d (Bon muoi hai triéu ndm tram ba muoi sau ngan dong) thao do
don dep mat bang: 5.000.000d (Nam tri¢u dong); phan lang nén mai che thang
v6i 6 tién:1.656.000d (Mot tridu sau trim nim muoi sau ngan dong), tién thué
gia tri gia ting 10% va thué thu nhap doanh ngiép 2,5% ddi véi tat ca cac chi
phi phat sinh va trén gié tri ciia phu luc hop déng s 01/PLHDTC-S.N khong dé
ngay thang nim 2014 v&i sd tién 1a: 143.633.250d ( Mt tram bén muoi ba triéu
sdu trim ba muoi ba ngan hai trim nim muoi dong).

II/ Chdp nhan mét phan yéu cau khoi kién cua nguyén don ong Nguyén
Thanh S — chti doanh nghiép tu nhan xay dung SN

1/ Budc ong Tran Vin G chiu trach nhiém c4 nhén thanh toan cho ong
Nguyén Thanh S — cht doanh nghiép tu nhan xay dung SN sb tién thi cdng con
thiéu 1a: 48.390.0004 ( Bén muoi tam triéu ba trim chin muoi ngan dong) theo
hop dong thi céng s6 05/HDTC-S.N ngay 25/9/2014 va phu luc hop dong sd
01/PLHPTC-S.N khong dé ngiy thang nam 2014 sau khi da can trir di cac vat
tu xdy dung ma ong Tran Van G dd mua nhu: gach 6p tuong, gach lat nén, ban
cau (07 bd), voi tim guong sen (07 bd), voi rira mot voi (10 cai), chau rira chén
(01 bd), voi rira chén (01 cai) va cac vat tu chua 1ap dit nhu: dén chao chup (14
b0), chau rira mot voi (01 bo).



2/ Budc ong Tran Vin G chiu trach nhiém c4 nhan thanh toan cho ong
Nguyén Thanh S — chit doanh nghiép tu nhan xay dung SN déi véi cac chi phi
phat sinh trong qua trinh thi cong xay dung can nha 28N cu x4 Phu Lam D,
Phuong 10, Quan 6 gdm céc chi phi nhu: di duong dng nudc ndng nang lugng
mat troi so tién 1a: 6.000.000d ( Sau triéu dong), lap dat mai tole kéo sang sau
nha sb tién 1a: 7.542. 000d ( Bay triéu nam tram bén muoi hai ngan dong) 07
noc (mai) nha vé sinh sd tién 1a: 6.700.000d (' Sau triéu bay tram ngan dong),
lang nén san thuong phia trudc va phia sau sé tién la: 3.640.000d (Ba triéu sau
tram bon muoi ngan dong), tién cong va phy lidu 1at gach nén phong thang voi
s6 tién 1a: 2.027.835d ( Hai triéu khong trim hai muoi bay ngan tam trim ba
muoi 1am dong). Tong cong 1a: 25.909.835d (Hai muoi 1am triéu chin trim 1¢
chin ngan tam trim ba muoi lam dong).

3/ Thoi han thanh toan: Thanh toan lam mot lan trong thoi han 01 (mot)
thang ké tir khi ban an ¢6 hi€u luc phap luat.

I1I/ Khong chap nhan mot phan yéu cau khoi kién cta ong Nguyén Thanh S —
chu doanh nghiép tu nhan xay dung SN d6i voi cac yéu cau sau:

1/ Khéng chip nhan mot phan yéu cau khai kién ciia 6ng Nguyén Thanh S —
chu doanh nghiép tu nhin xdy dung SN vé viéc yéu cau 6ng Tran Vin G phai
tra d6i v4i phan tién thi cong xdy dung con thiéu theo hop dong thi cong sb
05/HDTC-S.N ngay 25/9/2014 va phu luc hop déng s6 01/PLHDTC-S.N khong
dé ngay thang nam 2014, sd tién khong duoc chap nhian mot phan la:
48.510.000d ( B6n muoi tam triéu nam trim mudi ngan dong).

2/ Khong chap nhan d6i véi phan yéu cau khoi kién cua 6ng Nguyen Thanh
S — chu doanh nghiép tu nhan xay dung SN Ve viée yéu cau ong Tran Van G
phai tra chi phi phat sinh ddi voi phan lang nén san trudc tang trét phan ngoai
hang rao véi so tién 1a: 648.000d (Sau traim bén muoi tam ngan dong) va phan
lat nén sin trude tang trét phan trong hang rao 1a: 2.506.000d (Hai triéu nim
trim 1¢ sdu ngan dong).

3/ Khong chdp nhan mot phan yéu cau khoi kién cua 6ng Nguyen Thanh S —
chu doanh nghiép tu nhan xay dung SN vé viéc yéu cau ong Tran Van G phai
thanh toan phan tién vat tu gach 1at nén mai che thang dbi voi s tién khong
dugc chip nhan 1a: 8.447.165d (Tam trigu bdn trim bon muoi bay ngan mot
tram sau muoi 1am dong)

IV/ Chap nhan yéu cau phan t6 cta bi don ong Tran Vin G

1/ Chap nhan yéu cﬁg phan té cta ong Tran Vian G vé viéc khau trir tién vat
tu xay dung ma ong Tran Van G da bo tién ra mua trong qua trinh thi cong xay
dung can nha 28N Cu xa phu Lam D, Phuong 10, Quén 6 va 14 bo dén chao
chup ma 6ng Nguyen Thanh S — chu doanh nghiép tu nhan xay dung SN chua
gan. Viéc khau trir da dugc thyc hién tai khoan 1 diéu II cua quyét dinh.

2/ Bugc ong Nguyén Thanh S — chu doanh nghiép tu nhén xay dung SN phai
tra cho 6ng Tran Vian G tién nudc thang 01/2015 1a: 900.335 dong va tién dién



thang 01/2015 1a: 491.363 dong. Tong cong 1a: 1.391.698d (Mot triéu ba trim
chin muoi mét ngan sau tram chin muoi tdm dong).

3/ Budc 6ng Nguyen Thanh S — chu doanh nghiép tu nhan xay dung SN phai
tra cho 6ng Tran Vin G tién bodi thuong thiét hai dé khic phuc, sita chita hu
hong cong trinh nha 28N Cu xa Pha Lam D, duong Ly Chiéu Hoang, Phuong
10, Quan 6 voi s tién 1a: 70.380.000d ( Bay muoi triéu ba trim tdm muoi ngan
dong).

4/ Thoi han thanh toan: Thanh toan 1am mot lan trong thoi han 01 (mot)
thang ké tr khi ban an c6 hiu lyc phap luat.
V/ Truong hop bén c6 nghia vu cham tra tién thi bén d6 phai tra tién 13 d6i
v6i sO tien cham trd tuong g véi thoi gian cham tra.

LAi suét phat sinh do cham tra tién dugc xac dinh theo thoa thuin cua cac
bén nhung khong duogc vuot qua muire 1ai suat dugc quy dinh tai khoan 1 diéu
468 bo luat dan su 2015, néu khong co6 thoad thuan thi thuc hién theo quy dinh
tal khoan 2 Diéu 468 cua B0 luat dan su 2015.

VI/ Cong nhan sy thoa thu@n cua ong Nguyén Thanh S — cht doanh nghiép tu
nhan xay dung SN va 6ng Tran Van G:

1/ ‘(A)ng Nguyén Thanh S c6 trach nhiém xuét hoa don gid tri gia ting theo
hop dong thi cong xay dung co ban s6 05/HDTC-S.N ngay 25/9/2014 cho 6ng
Tran Van G trong thoi han 01 (mdt) thang ké tur khi ban an c6 hi€u luc phap
luat.

2/ Ong Tran Vin G c6 trach nhiém lién hé voi cac co quan chirc nang lam
thu tuc hoan cong doi voi can nha 28N cu xa Phi Lam D, duong Ly Chiéu
Hoang, Phuong 10, Quan 6, Thanh phdé H6 Chi Minh theo quy dinh cua phap
luat.

VII/ Bbi véi tién chi phi giam dinh:
- Ong Tran Vin G phai tra lai cho ong Nguyén Thanh S 72 s tién chi phi
giam dinh la: 13.045.500d (Mu0i ba triéu khong tram bon muoi lam nghin nam
tram dong).

- Ong Nguyén Thanh S phai tra lai cho éng Tran Van G sé tién chi phi
giam dinh ma ong Giodi da nop 1a: 31.325.000d (Ba muoi mét triéu ba tram hai
muoi 1am nghin dong).

VIII/ An phi dan su so tham:

- Ong Nguyén Thanh S — chu doanh nghiép tw nhan xay dung SN phai nop
an phi dan sy so tham 1a: 6.594.142 ( Sau triéu nam tram chin muoi bbn ngan
mdt trim bén muoi hai déng) dugc khau trir vao sb tién tam ting 4n phi ma ong
Nguyén Thanh S di ndp la: 2.337.500d ( Hai triéu ba trim ba muoi bdy ngan
nam trim dong) va 5.612.500d (Nam triéu sau trim mudi hai ngan nam trim
ddng) theo bién lai thu tién tam Gng an phi sé 0002336 ngay 07/10/2015 va bién
lai thu tién tam tng an phi s6: 0002899 ngay 01/02/2016 cta Chi cuc Thi hanh
an dan su Quan 6. Ong Nguyén Thanh S — chii doanh nghiép tu nhan xdy dung
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SN con duoc nhan lai s6 tién 1a: 1.355.858d (Mot triéu ba trim nim muoi 1im
ngan tam trim nim muoi tm dong).

Ngoai ra 6ng Nguyén Thanh S con duoc nhan lai sd tién tam tng an phi 1a:
367.475d (Ba trim sau muoi bay ngan bén trim bay muoi lam dong) theo bién
lai thu s6 0003530 ngay 13/7/2016 ctia Chi cuc Thi hanh 4n dén sy Quén 6

- Ong Tran Vin G dugc mién ndp tién an phi, hoan tra lai cho éng Tran
Vin G sb tién tam Gng an _phi déd ngp la: 2.202.250d (Hai tri€u hai tram I¢ hai
ngan hai trim nim muoi dong) theo bién lai thu tién tam g 4n phi s6 0002780
ngay 30/12/2015 cua Chi cuc Thi hanh an dan sy quan 6.

An so tham con tuyén vé quyén khang cdo ctia cac bén duong su.
Ngay 11/5/2018 nguyén don 6ng Nguyén Thanh S c6 don khang cao.
Tai phién toa phuc tham;

Nguyén don ong Nguyen Thanh S trinh bay yéu cau khang cao voi noi
dung: yéu cau stra an so thdm, chip nhan yéu ciu khoi kién ctia nguyén don vé
viéc budc bi don ong Tran Vin G phai tra cho 6ng Sang phan chi phi phat sinh
tién cong lang nén san trudce tang trét ngoai hang rao voi sd tién 1a 648.000
dong, bac yéu cau phan té ciia bi don 6ng Tran Vin G vé viéc budc ong Sang
bdi thudng cho éng Giodi chi phi khic phuc, stra chita cdc hang muc con hu
hong cua cin nha 28N Cu x4 Pha Lam D, Phuong 10, Quan 6, Thanh phd Hb
Chi Minh véi sb tién 70.380.000 dong.

~ Bidon ong Tran Van G ¢6 y lgién: Két qua kiém dinh cua cong ty Co phan
Kiém dinh xay dung Sai Gon da ket lun nguyén nhéan gayhu hong cong trinh 1a
do qua trinh thi cong, chat luong thi cong chua dat yéu cau gay hu hong cong
trinh, do d6 don vi nhén thau thi cong cong trinh 1a Cong ty Sang Nguyén do
6ng Nguyén Thanh S lam chu phai chiu trach nhiém bo1 thuong. Bi don khong
chap nhan khéng céo ctia nguyén don, d€ nghi gitt nguyén ban an so tham.
Pai dién Vién kiém sat tai phién toa phtic thim co ¥ kién:
Vé thu tuc t6 tung: Toa an cap phuc tham di thu 1y, xét xir vu an ding quy

dinh; Hoi dong xét xir phic thim da thuc hién dung va day du cac thu tuc to
tung theo quy dinh cta phap luét.

Vé ndi dung: xét khang cao cua duong sy, nhan thiy viéc 6ng Nguyén
Thanh S cho rang nguyén nhan giy hu hong cong trinh 13 do viée ép coc mong
khong dam bao chat lugng; tuy nhién viée thi cong ép coc mong do chii nha 1a
6ng Tran Vin G tu thué don vi khac thi cong, do vay ong Sang khong c6 trach
nhiém phai bdi thuong. Xet thay trong bang du toan cua Cong ty Sang Nguyén
1ap khi nhan thau cong trinh c6 thé hién hang muc vé phan méng coc, nhu vay
trach nhiém thi cong phan ép coc mong 1a thudc vé Cong ty Sang Nguyén theo
nhu ho so nhan thau. Viéc Cong ty Sang Nguyén truc tlep thi cong hang muc
nay hay thué muon don vi khac thi cong thi trach nhiém van thu¢c vé Cong ty
Sang Nguyén 1a don vi nhan thau thi cng tron godi véi chil dau tu. Déi voi phan
ndi dung khang céo ctia 6ng Sang yéu cau éng Gioi phai tra thém cho 6ng Sang
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chi phi phat sinh tién cong lang nén san trudc tang trét phan ngoai hang rao véi
s6 tién 14 648.000 dong; Xét thiy phan nay da co trong thoa thuan ctia phu luc
hop ddng s6 01 di dugc cac bén cong nhan va thuc hién, khong phai la hang
muc phat sinh mdi nén an so thdm dd xu khong chap nhén y€u cau nay cua ong
Sang 14 ¢ cin ctr. T nhitng nhan dinh trén, Vién kiém sat dé nghi khong chép
nhan khang c4o cta ong Nguyén Thanh S va giit nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ciru cac tai liéu, chimg ctr ¢6 trong hé so vu an duoc tham
tra tai phién tda va can 01'1; vao két qua tranl} luan tai phién t(‘)gl, x¢ét khang céo
cua nguyén don 6ng Nguyen Thanh S, Hoi dong xét xtr phuc tham nhén dinh:

[1] Pbi véi yéu cau khang cdo ciia nguyén don 6ng Nguyén Thanh S vé
viéc budc bi don 6ng Tran Van G phai tra cho nguyén don 6ng Sang chi phi
phat sinh tién cong lang nén san trudc tang trét phan ngoai hang rao véi sb tién
1a 648.000 dong; Xét thdy phan nay di co trong thoa thuan cua phu luc hop
ddng s6 01 da duoc cac bén cong nhan va thuc hién, khong phai 1a hang muc
phat sinh m&i nén an so thim da khong chip nhan yéu ciu nay cua nguyén don
1a ¢ can ctr; Yéu cau khang céo ndy cta 6ng Sang khong duoc chip nhén.

[2] D6i voi yéu cau cua nguyén don Nguyén Thanh S vé viée bac yéu cau
phan t6 cta bi don 6ng Tran Van G yéu cau ong Sang bdi thuong cho éng Gioi
chi phi khic phuc, stra chita cac hang muc con hu héng ctia can nha 28N Cu xa
Phti Lam D, Phuong 10, Quén 6, Thanh phé H6 Chi Minh véi sb tién boi
thudng 1a 70.380.000 dong; Hoi dong xét xur xét thiy: theo quy dinh tai diém i,
k khoan 2 Piéu 76 Luat xay dung nim 2003 quy dinh (i): “nha thau xdy dung
phai bdi thuong thiét hai...khi thi cong khéng dam bao chat luong...”; (k) “nha
thau phai chiu trach nhiém vé chat luong thi cong xay dung cong trinh do minh
dam nhan”. Trong qua trinh thi cong ong Sang chua hoan thién hét cong trinh,
mot sb hang muc hu héng chua dugc khéc phuc stra chira; khong ban giao
nghiém thu cong trinh va 1am thu tuc hoan céng cho chu dau tu; trong thoi gian
bao hanh ciing khong tién hanh bao hanh sira chita cong trinh theo thoa thuén.

Theo ket qua kiém dinh cta Cong ty Kiém dinh Xay dung Sai Gon da co
két luan vé mic d6 hu hong kién trac, hu hong két cu cong trinh, xac dinh
nguyén nhan gay hu hong do chat lugng thi cong chua dat yéu cau, can dugc
sira chita dé dam bao an toan va thim my khi st dung cong trinh va da klen
nghi: Cong trinh 28N Cu x4 Phu Lam D, phuong 10, Quén 6 hién c6 mot s6 hu
hong nhu dd dugce ghi nhan ¢ muc IL1. Cac hu hong nay can duoc sira chira
theo bién phap k¥ thuat néu trong phan Thuyét minh tai muc V.1 d¢é dam bao
diéu kién tién nghi sinh hoat, an toan cong trinh; Dy toan sura chira la:
70.380.000 dong.

Nhu véy, qua viée kiém dinh danh gia muc do hu hong cua cong trinh
nhan thay, trong qua trinh thi cong 6ng Nguyén Thanh S — chu DNTN xay dung
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SN di thi cong chua dat yéu cau, chat lugng thi cong khong dam bao giy ra
nhirng hu hong cho cong trinh nha 28N cu xa Phu Lam D, Phuong 10, Quéan 6.
Hoi dong xét xir xét thay viéc xay ra cac hién tugng lan, nrt cong trinh déu xuat
phat tir nguyén nhan chi quan cta nha thau, khi tién hanh thi cong xay dung
6ng Sang 1a nha thau xay dung da khong nhan thire dung vé dat nén, khong cé
khao sat dia chét cong trinh, khao sat dia chét thuy van, khong tinh toan chinh
xac do nghiéng lan cua cong trinh... tir d6 da khong du doan dugc chinh xac do
nghiéng 1an ctia cong trinh khi thi cong dan dén hién tugng lin, niit cong trinh

Theo hop dong thi nha thau phai bao hanh cong trinh trong thoi han 12
thang nhung trong sudt thoi gian bao hanh 6ng Sang khong thyc hién viéc bao
hanh d6i véi cong trinh. Nay 6ng Gioi yéu cau ong Sang phai boi thuong so tién
1a 70.380.000 dong dé 6ng Gidi khic phuc sira chita nhitng hu hong trén 14 hoan
toan c6 co s& dé chap nhan.

Ong Nguyén Thanh S — chit DNTN x4y dung SN cho ring nguyén nhin
gy 1an nit cong trinh theo gidam dinh 13 do ép méng coc khong bao dam chat
luong yéu cau. Viéce thi cong ép mong coc 1a do chit dau tu ong Tran Vian G tu
thué muon cong ty TNHH Xay Dung Ha Quang (dia chi: 443 Hai Ba Trung,
Phuong 8, Quan 3, Thanh phd HO Chi Minh thi cong, thé hién tai bién ban
nghiém thu do éng Sang cung cp). Cong ty Sang Nguyén chi thi cong phan nha
phia trén moéng coc nén khéng chiu trach nhiém bdi thuong. Bi don ong Tran
Vin G khong thira nhan tai liéu do nguyén don cung cap va xac dinh khong biét
cling nhu khong thué muodn cong ty Ha Quang ép coc méng nhu trinh bay ctua
nguyén don.

Xét thdy, vé van dé nay Toa an da c6 vian ban giri Cong ty Ha Quang yéu
cau tra 101 xac minh cling nhu da tryc tiép dén Cong ty xac minh nhung Cong ty
Ha Quang dong ctra, khong c6 nguoi lam viée voi Toa an dé xac minh su viéc.
Vi€c 6ng Sang duaray kién phan bac nhung 6ng Sang khong ching minh duoc
nén khong c6 co s dé chap nhan.

Theo H6 so dy toan cong trinh xay dung do Cong ty Sang Nguyén lap co
hang muc coc bétong €p tai 250x250 voi $6 luong 504 m?, nhu vay ¢6 can cu
xac dinh trong viéc thi cong xay dung nha 28N cu x4 Phu Lam D, Phuong 10,
Quin 6, ké ca phan moéng coc déu thudc vé trach nhiém cua Cong ty Sang
Nguyén 1a Cong ty nhan thau thi cong tron goi.

[3] An so tham da xem xét, danh gia ddy du cac ching cir di thu thap va
da quyét dinh c6 cin ctr, do vay khoéng co co so dé xem xét chap nhan yéu cau
khang cdo ctia nguyén don 6ng Nguyén Thanh S. Y kién dé nghi cta Vién kiém
sat tai phién toa phiic tham 1a c¢6 cin cir nén chip nhan, gitt nguyén ban an so
tham.

Do khang cao khong dugc chap nhan, ngudi khang cao phai chiu an phi
dan su phuc tham theo quy dinh.

Vi cac 1€ trén,
QUYET PINH:
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- Can ctr vao khoan 1 Diéu 308 ctia Bo luat TH tung dan sy 2015;

- Can cu Diéu 46,47,48,75,76,82,87, 107,108 Luat xdy dung nam 2003
dugce stra doi bod sung nam 2009; Piéu 357 Bo luat dan sy 2015; Piéu 27 Phap
1énh 4n phi, 1& phi Toa 4an ndm 2009; diém d, khoan 1 Diéu 12, khoan 1 Diéu 48
Nghi quyét 326/2016/UBTVQH ngay 30/12/2016 cua Uy ban Thuong vu Qudc
Ho1 quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va str dung an phi 1€ phi
Toa an; Diéu 2 Luat Nguoi cao tudi nam 2009; Diéu 26 Luat Thi hanh an dan
su;

Khéng chip nhan yéu cau khing cdo cua nguyén don 6ng Nguyén Thanh
S; gilt nguyén ban an so thAm sb 211/2018/DSST, ngay 27/4/2018 cua Tda an
nhan dan Quén 6, Thanh phé HO6 Chi Minh;

Xur:

I/ Pinh chi xét xir mot phan yéu cau khoi kién cua nguyén don Ong
Nguyen Thanh S — chii doanh nghiép tu nhan xdy dung SN vé viéc yéu cau 6ng
Tran Vian G phai thanh toan céc chi phi phat sinh nhu: phan xin gidy phép xay
dung 1a: 5.500.000d (Nam triéu nim trim ngan ddng); phan trat tran (313m?) 1a:
42.536.000d (Bén muoi hai triéu ndm trim ba muoi sau ngan dong); thio d&
don dep mit bang: 5.000.000d (Nam triéu dong); phan lang nén mai che thang
véi s6 tién:1.656.000d (MOt triéu sau trim ndm muoi sdu ngan dong), tién thué
gia tri gia ting 10% va thué thu nhap doanh ngiép 2,5% ddi vai tat ca cac chi
phi phat sinh va trén gia tri ciia phu luc hop dong s6 01/PLHDTC-S.N khong dé
ngay thang nam 2014 véi sb tién 1a: 143.633.250d (Mot tram bon muoi ba triéu
sdu trim ba muoi ba ngan hai trim nim muoi dong).

I/ Chap nhan mot phan yéu cau khoi kién cua nguyén don ong Nguyén
Thanh S — chu doanh nghiép tu nhan xay dung SN:

1/ Budc 6ng Tran Vin G chiju trach nhiém c4 nhéan thanh toan cho ong
Nguyén Thanh S — chu doanh nghiép tu nhan xay dung SN sb tién thi cong con
thiéu 1a: 48.390. 000d (B6n muoi tam triéu ba trim chin muoi ngan dong) theo
hop dong thi cong sé 05/HDTC-S.N ngay 25/9/2014 va phu luc hop dong sd
01/PLHDTC-S.N khong dé ngay thang nim 2014 sau khi dé cin trir di cac vt
tu xdy dung ma 6ng Tran Vin G dd mua nhu: gach 6p tuong, gach 1at nén, ban
cau (07 bd), voi tam guong sen (07 bd), voi rira mot voi (10 cai), chau rira chén
(01 bd), voi rira chén (01 cai) va cac vat tu chua lap dit nhu: dén chao chup (14
b0), chau rra mdt voi (01 bo).

2/ Budc ong Tran Van G chiu trach nhiém ca nhén thanh toan cho ong
Nguyén Thanh S — chil doanh nghiép tu nhan xiy dung SN cac chi phi phat
sinh trong qué trinh thi cong xay dung can nha 28N cu x4 Phu Lam D, Phuong
10, Quan 6 gdm cac chi phi nhu: di duong 6ng nudc nong ning luong mat troi
s tién 1a: 6.000.0004 (Sau triéu dong) lap ddt mai tole kéo sang sau nha s tién
la: 7.542.000d (Bay triéu nam tram bén muoi hai ngan dong) 07 noc (mai) nha
vé sinh s6 tién 1a: 6.700.000d (Sau triéu bay tram ngan déng), lang nén san
thuong phia trude va phia sau sé tién la: 3.640.000d (Ba triéu sau trim bdn
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muoi ngan dong), tién cong va phu lidu 1at gach nén phong thang véi sb tién la:
2.027.835d (Hai tri¢u khong tram hai muoi bdy ngan tdm trdm ba muoi 1am
ddng). Toéng cong la: 25.909.835d (Hai muoi 1dm triéu chin trim 1¢ chin ngan
tam trim ba muoi 1am dong).

3{ Thoi han thanh toan: Thanh toan lam mét 1an trong thoi han 01 (mdt)
thang ké tir khi ban an c6 hi€u luc phap luat.

I1I/ Khong chdp nhan mot phan yéu cau khoi kién cua ong Nguyén Thanh
S — chu doanh nghiép tu nhan x4y dung SN ddi v6i cac yéu cau sau:

1/ Khong chap nhan mdt phan yéu cau khoi kién cua 6ng Nguyen Thanh
S — chu doanh nghiép tu nhan xay dung SN vé viéc yéu cau ong Tran Vian G
phai tra dbi voi phan tién thi cong xay dung con thiéu theo hop d6ng thi cong sb
05/HDTC-S.N ngay 25/9/2014 va phu luc hop d6ng s6 01/PLHDTC-S.N khong
dé ngay thang nam 2014 voi sd tién khong duoc chap nhan mot phan la:
48.510.000d (Bén muoi tam triéu nim trim muoi ngan dong).

2/ Khong chip nhan ddi voi phan yéu cau khoi kién cua ong Nguyen
Thanh S — chu doanh nghi€p tu nhan xay dung SN Ve viéc yéu cau ong Tran
Vin G phai tra chi phi phat sinh d6i v6i phan lang nén san trudc ting trét phan
ngoai hang rao voi so tlen 1a: 648.000d (S4u tram bon muoi tim ngan dong) va
phan 14t nén sin trudc tang trét phan trong hang rao 1a: 2.506.000d (Hai triéu
nam tram 1& sau ngan dong).

3/ Khéng chap nhan mot phan yéu cau khoi kién cua 6ng Nguyen Thanh
S — chu doanh nghiép tu nhan xay dung SN Ve vige yéu cau ong Tran Van G
phai thanh toan phan tién vat tu gach lat nén mai che thang d6i voi sb tién
khong dugc chap nhan 1a: 8.447.165d (Tam triéu bon trim bon muoi bay ngan
mot trim sau muoi lim dong).

IV/ Chép nhén yéu cau phan t6 ciia bi don ong Tran Van G

1/ Chap nhan yéu cau phan té ctia 6ng Tran Vin G vé viéc khau trir tién
vat tu xay dung ma éng Tran Vin G di bo tién ra mua trong qua trinh thi cong
xay dung can nha 28N Cu x4 phu Lam D, Phuong 10, Quan 6 va 14 bo den
chao chup ma ong Nguyén Thanh S — chu doanh nghiép tu nhan xay dung SN
chua gén. Viéc khau trir nay da dugc xac dinh tai khoan 1 diéu 1T cua quyét dinh
nay.

2/ Budc o6ng Nguyen Thanh S — chu doanh nghiép tu nhéan xay dung SN
phai tra cho 6ng Tran Vian G tién nudc thang 01/2015 la: 900.335 dong va tién
dién thang 01/2015 1a: 491.363 dong. Tong cong 1a: 1.391.698d (Mot triéu ba
tram chin muoi mot ngan sau trim chin muoi tim dong)

3/ Budc 6ng Nguyen Thanh S — chu doanh nghiép tu nhéan xay dung SN
phai tra cho ong Tran Vin G tién boi thudng thiét hai dé khic phuc, sita chira
hu héng cong trinh nha 28N Cu xa Pha Lam D, duong Ly Chiéu Hoang,
Phuong 10, Quan 6 véi sb tién 1a: 70.380.000d ( Bay muoi triéu ba trim tam
muoi ngan dong)
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4/ Thoi han thanh toan: Thanh toan lam mét 1an trong thoi han 01 (mot)
thang ké tur khi ban an co6 hi¢u luc phap luat.

V/ Truong hop bén c6 nghia vu cham tra tién thi bén d6 phai tra tién 14
d6i vai sd tién cham tra tuong Gng véi thoi gian cham tra.

Lai suét phat sinh do cham tra tién duoc x4c dinh theo thoa thuan cia cac
bén nhung khong duoc vuot qua muirc 11 sudt dugc quy dinh tai khoan 1 diéu
468 b6 luat dan sy 2015, néu khong c6 thod thuan thi thuc hién theo quy dinh
tai khoan 2 Diéu 468 cua Bo luat dan sy 2015.

VI/ Cong nhén sy thoa thuan cua ong Nguyén Thanh S — chi doanh
nghiép tu nhan xay dung SN va 6ng Tran Van G:

1% Ong Nguyén Thanh S ¢6 trach nhiém xuat hoa don gia tri gia tang theo
hop dong thi cong xay dyng co ban s6 05/HDTC-S.N ngay 25/9/2014 cho 6ng
Tran Van G trong thoi han 01 (mot) thang ké tr khi ban an c6 hiéu lyc phap
luat.

2/ Ong Tran Vin G c6 trach nhiém lién hé voi cac co quan chirc nang lam
thu tuc hoan cong doi voi can nha 28N cu xa Phi Lam D, duong Ly Chiéu
Hoang, Phuong 10, Quan 6, Thanh phé H6 Chi Minh theo quy dinh cua phap
luat.

VII/ Tién chi phi giam dinh:

- Ong Tran Van G phai tra lai cho ong Nguyén Thanh S % sb tién chi phi
giam dinh la: (26.091.000 dong x ) = 13.045.500d ( Muoi ba tri¢u khong
tram bon muoi 1am nghin ndm tram dong).

- Ong Nguyén Thanh S phai tra lai cho 6ng Tran Van G s6 tién chi phi
giam dinh ma 6ng Gioi da nop la: 31.325.000d (Ba mwoi mot tri€u ba tram hai
muoi [dm nghin dong)

VIII/ An phi dan su so thim

- Ong Nguyén Thanh S — chi doanh nghiép tu nhan xay dung SN phai
nop an phi dan sy so tham 1a: 6.594.142 dong (Sau triéu nam tram chin muoi
bdn ngan mot traim bdn muoi hai dong) duge khau trir vao sb tién tam tGng an
phi ma 6ng Nguyén Thanh S di nop 1a: 2.337.500d (Hai triéu ba trim ba muoi
bay ngan nim trim ddong) va 5.612.500d (Nam triéu sau trim mudi hai ngan
nim trim ddng) theo cac bién lai thu tién tam Gng 4n phi sb 0002336 ngay
07/10/2015 va s6 0002899 ngay 01/02/2016 cua Chi cuc Thi hanh 4n dan su
Quan 6. Ong Nguyén Thanh S — chii doanh nghiép tu nhan xay dung SN duoc
hoan lai sb tién 1a: 1.355.858d (MGt triéu ba tram ndm muoi [dm ngan tam tram
nim muoi tim dong).

Hoan trd cho 6ng Nguyép Thanh S sé tién tam Ung an phi 367.475 déng
(Ba tram sau muoi bay ngan bon tram bady muoi lam dong) theo bién lai thu s6
0003530 ngay 13/7/2016 cta Chi cuc Thi hanh &n dan sy Quan 6.
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- Ong Tran Vin G dugc mién ndp tién an phi, hoan tra lai cho 6ng Tran
Vin G sb tién tam tmg an phi d ndp 2.202.250d (Hai triéu hai tram 1¢ hai ngan
hai trim ndm muoi ddng) theo bién lai thu tién tam tng an phi sé 0002780 ngay
30/12/2015 cua Chi cuc Thi hanh an dan sy Quén 6.

IX. An phi dan su phuc tham:

Ong Nguyén Thanh S phai chiu an phi dan sy phuc tham 300.000 dong
(ba trim ngan dong), duoc trir vao tién tam tng 4n phi da ndp 300.000 dong (ba
tram ngan dong) theo bién lai thu tam tmg an phi s6 0029206, ngay 11/5/2018
cua Chi cuc Thi hanh an dan sy Quan 6, Thanh phé H6 Chi Minh. C)ng Sang da
nop di an phi phuc tham.

Truong hop ban an duoc thi hanh theo qui dinh tai Piéu 2 Luat Thi hanh
an dan sy thi nguoi dugc thi hanh an déan sw, nguoi phai thi hanh an dan sy co
quyén thoéa thuan thi hanh an, quyén yéu cau thi hanh 4n; tu nguyén thi hanh an
hoac bi cudng ché thi hanh 4n theo qui dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luét
Thi hanh an dan sy di dugc stra ddi, bd sung nim 2014; thoi hiéu thi hanh an
dugc thuc hién theo qui dinh tai Piéu 30 Luat Thi hanh 4n dan sy d3 dugc sira
d6i, bd sung nam 2014.

Ban an phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noi nhin: TM. HOI PONG PHUC THAM

- TAND Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND cap cao tai TP.HCM;

- VKSND TP HCM,;

- TAND Quaén 6;

- Chi cuc THADS Quén 6;

- Cac duong su;

- Luu (L-18).

Luwu Ngoc Thach
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