TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Déc 1ap — Tu do — Hanh phiic

Ban 4n s0: 853/2019/DS-PT

Ngay: 30/9/2019

V/v tranh chap lién quan dén yéu cau
tuyén bd hgp dong mua ban nha vo hi¢u

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:
Thém phdn - Chii toa phién toa: Ba Pham Hong Loan
Cdc Thim phdn: 1. Ong Nguyén Chi Sang

2. Ong Trinh Dic Pht

- Thu ky phién toa: Ba Pham Nguyén Thanh Hong — Thu ky Toa 4n nhan
dan Thanh ph6 H6 Chi Minh.

- Dgi di¢gn Vign Kiém sit nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ong Lé Trong Long — Kiém sét vién.

Trong céc ngay 27 va 30 thang 9 nam 2019 tai Tru s¢ Toa an nhan dan
Thanh phé H6 Chi Minh xét xir phic thim cong khai vu 4n thy 1y sb
338/2019/TLPT-DS ngay 22 thang 7 nim 2019 vé viéc: “Tranh chip lién quan
dén yéu cau tuyén bd hop déng mua ban nha vo hiéu”.

Do Ban ém,sé [748/2018/DS-ST ngay 21/11/2018 cua Toa an nhan dan
quan T, Thanh phd H6 Chi Minh b1 khang céo.

Theo Quyét dinh dwa vu 4an ra xét xar D302/2019/QDPT-DS ngay 19
thang 9 nam 2019, gitra cac duong su:

1. Nguyén don: Ba L€ Thi Tr, sinh nam 1960.
bia chi: S6 35/8 Khu pho6 C (s6 mdi 138-140) duong Ph, phuong Tén Th,
Quan X, Thanh ph6 H6 Chi Minh.

Ngueoi dai dién hop phdp ciia nguyén don ba Lé Thi Tr: Ong Tran Viét
H, sinh nam 1966. (C6 mat)

Dia chi: S6 79/3/3 dudng B, Phuong G, quan G, Thanh phd HO Chi Minh.

La nguoi dai dién theo ty quyén (Gidy uy quyén sb cong chimg 018026,
quyén sb: 11TP/CC-SCC/HPGD ngay 14/11/2017 do Vian phong Cong ching
N, Thanh phd H6 Chi Minh chirmg nhén).

2. Bi don: Ong Nguyén Ai Ph, sinh nim 1960.

Dia chi: S6 28/5/4A duong V, Phuong L, quan T, Thanh phé HO Chi
Minh.

Dia chi thuong tra: S6 210 duong B, phuong T, quin T, Thanh phd HO
Chi Minh.



Ngueoi dai dién hop phdp cia bi don éng Nguyén Ai Ph: Ba Nguyén Thij
Kim H, sinh nam 1979. (C6 mat)

bia chi: D00 duong H, Phuong D, quan T, Thanh pho Hb Chi Minh.

La nguoi dai dién theo uy quyen (Gidy uy quyén sé cong ching 000440,
quyén s6: 01TP/CC-SCC/HPGD ngay 26/01/2019 do Vin phong Cong ching
D, Thanh phd H6 Chi Minh chtng nhén).

3. Nguoi c6 quyén loi, nghia vu lién quan:

3.1/ Nguoi ké thira quyén va nghia vu t6 tung ctia Ong Phham Vin T, chét
ngay 29/8/2019:

- Ba Lé Thi Tr, sinh ndm 1960.

- Ong Phham Hiru Th, sinh nam 1981.

Cung dia chi: S6 35/8 Khu phd C (s6 méi 138-140) duong Ph, phuong
Tan Th, Quan X, Thanh phé H6 Chi Minh.

Ngueoi dai dién hop phdp cia ba Tr va éng Th: Ong Tréan Viét H, sinh
nam 1966. (Co mét)

Dia chi: S6 79/3/3 duong B, Phuong G, quéan G, Thanh phd Hb Chi Minh.

La nguoi dai dién theo uy quyén (Gidy uy quyén sd cong chimg 11995,
quyén sb: 09TP/CC-SCC/HPGD ngay 16/9/2019 do Vin phong Cong ching
Quéan X, Thanh phd HO Chi Minh chirng nhén).

3.2/ Phong Cong chirng D.

Dia chi: S6 25/5 duong H, Phuong D, quan T, Thanh phd Ho Chi Minh.

Nguoi dai dién theo phdap ludt ciia Phong cong chimg D: Ong Nguyén
Manh C — Truéng Phong cong chimg D. (Xin vang mit)

3.3/ Ong Phham Hiru Th, sinh nam 1981.

3.4/ Ba Nguyén Anh H, sinh nam 1986.

3.5/ Tré Pham Gia B, sinh ndm 2008.

3.6/ Tré Pham Ngoc Phwong Th, sinh ndm 2014.

Cung dia chi: S6 35/8 Khu phd C (s6 moi 138-140) dudng Ph, phudng
Tan Th, Quan X, Thanh phé H6 Chi Minh.

Nguwoi dai dién hop phdp ciia Ong Phham Hitu Th va ba Nguyén Anh H:
Ong Tran Viét H, sinh nim 1966. (C6 mit)

Dia chi: S6 79/3/3 duong B, Phuong G, quéan G, Thanh phd Hb Chi Minh.

La nguoi dai dién theo uy quyen (Gidy uy quyén sé cong chimg 005969,
quyén sd: 04TP/CC-SCC/HPGD ngay 23/4/2018 do Vin phong Cong ching N,
Thanh phé H6 Chi Minh ching nhén).

Ngueoi dai dién hop phap cua tré Pham Gia B va tré Pham Ngoc Phuwong
Th: Ong Phham Hiru Th, sinh nim 1981 — Cha rudt cta tré Gia B va Phuong
Th. (Xin ving mit)

4. Ngueoi khdng cdo: Bi don 6ng Nguyén Ai Ph.
NOI DUNG VU AN:

Theo ban an so tham thé hién nd1 dung vy an nhu sau:



Trong don khéi kién ngay 05/9/2018 va qud trinh gidi quyét vu an,
nguyén don ba Lé Thi Tr do éng Tran Viét H lam _nguroti dai dién theo uy quyen
trinh bay: Ngay 24/6/2008 ba Leé Thi Tr ¢6 lap gidy tay vay cua ong Nguyén Ai
Ph s6 tién 200.000.000 (Hai tram triéu) dong, Ong Phh dong ¥ cho ba Tr vay véi
diéu kién phai lam hop ddng mua ban cin nha sé 35/8 Khu pho C, duong Ph,
phuong T, Quan X, Thanh phé H6 Chi Minh cua ba Tr cho Ong Phh. Do céan
tién nén ngdy 26/6/2008, ba Tr da ky hop d6ng mua ban nha cho Ong Phh tai
Phong cong chiang D, Thanh phé H6 Chi Minh véi gia 200.000.000 (Hai tram
triéu) dong, bang dung s6 tién ma ba Tr va Ong Phh ky glay no ngay 24/6/2008.
Khi xac lap Hop. d6ng mua ban nha, ba Tr da giao cho Ong Phh ban chinh Gidy
chtrng nhan quyén so hitu nha & va quyén st dung dat ¢, ho so gbc sd 12347
ngay 26/11/2003 do Uy ban nhan dan Quan X cap cho Ong Phham Vin T va ba
Lé Thi Tr. Ba Tr cho rang viéc mua ban nha 13 gia tao khong ¢ that nén yéu cau
Toda 4n tuyén bé Hop dong mua ban nha sé 025357/HD-MBN, quyén sb
2TP/CC-SCC/HDGD ngay 26/6/2008 lap tai Phong cong chung D, Thanh phé
Hd Chi Minh 1a v6 hiéu do gia tao. DPong thoi ba Tr yéu cau Ong Phh tra lai ban
chinh Gidy chtng nhan quyén so hitu nha ¢ va quyén sir dung dit &, hd so gbc
s6 12347 ngay 26/11/2003 do Uy ban nhan dan Quan X cép cho Ong Phham
Vian T va ba Lé Thi Tr. Trudng hop Ong Phh khéng tra, lam mét hoic co quan
thi hanh an dan sy co thAm quyén khong thi hanh dugc lién quan dén viéc tra
gidy ching nhén quyén so hitu nha ¢ va quyen su dung dat o cho ba Tr thi ba Tr
dugc quyén lién hé vdi co quan c6 tham quyén dé 1am tha tuc cap lai ban chinh
gidy chtng nhan quyén so hitu nha & va quyén str dung dat ¢ néu trén.

Bi don ong Nguyen Ai Ph Vang mat khong 1y do tai cac budi lam viéc,
phién hop kiém tra viéc giao nop, tiép can, cong khai chimg ctr va hoa giai cua
Toda an va ciing khong c6 ¥ kién bang vin ban giri cho Toa an nén Toa an khong
ghi nhan dugce y kién cua Ong Ph.

Nguoi c6 quyén loi, nghia vu lién quan Ong Phham Van T do 6ng Tran
Viét H lam nguwoi dai dién theo 1y quyén trinh bay: Ong T thira nhan vi 1y do
suc khoe nén ngay 30/5/2007 tai Phong cong chimg D, Thanh phd Hb Chi Minh,
ong T c6 1ap hop ddng ty quyén cho ba Tr trong d6 6 ndi dung dugc quyén ban
nha. Tuy nhién, 6ng T hoan toan khong biét gi vé viéc ba Tr vay tién ctia Ong
Phh ciing nhu viéc 1ap hop dong mua ban nha véi Ong Phh. Theo 6ng T véi vi
tri, dién tich nha dat cua ong thi khong thé ban véi gia 1a 200.000.000 (Hai tram
tri¢u) dong, hon nira cho dén nay gia dinh ong van dang & trong cdn nha nay.
Diéu d6 cho thay viéc mua ban 1 khong c6 that, ong T yéu cau huy Hop dong
mua ban nha gitra ba L& Thi Tr va 6ng Nguyén Ai Ph, s6 025357/HD-MBN,
quyén s6 2TP/CC-SCC/HPGD ngay 26/6/2008 lap tai Phong cong chung D,
Thanh phd H6 Chi Minh.

Ngueoi ¢é quyén loi, nghia vy lién quan Phong cong chung D, Thanh phé
Ho Chi Minh do éng Nguyén Manh C lam nguoi dai dién theo phap luat trinh
bay: Ngay 26/6/2008, ba Lé Thi Tr va 6ng Nguyén Ai Ph c6 dén Phong cong
chtmg D, Thanh phd H6 Chi Minh dé 1ap hop déng mua ban cin nha sb 35/8
Khu phd C, dudng Ph, phuong Tan Th, Quin X, Thanh phd H5 Chi Minh, da
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duogc cong ching vién chimg nhan Hop dong mua ban nha sé 025357/HP-
MBN, quyén sé 2TP/CC-SCC/HPGD ngay 26/6/2008. Nhimng diéu khoan trong
hop déng mua ban nha do cic bén tu thoa thuin giao két, khong vi pham phap
luat, khong trai dao dirc xa hoi, cac bén tham gia giao dich cé dﬁy dua nang luc
hanh vi dan su. Do d6, cong ching vién xac nhan hop dong mua ban nha néu
trén 1a dung quy dinh cua phap luat. Tuy nhién, ngoai nhiing diéu khoan trong
hop ddng cac bén con thoa thuan gi khac thi cong chimg vién khong biét. Nay
ba Tri khéi kién xin hity hop dong mua ban nha do v6 hiéu vi gia tao thi dé nghi
Tda an giai quyét theo quy dinh ctia phap luat.

Nguroi co quyen loi, nghia vu lién quan Ong Phham Hitu Th va ba Nguyen
Anh H do éng Tran Viét H lam nguwoi dai dién theo iy quyén théng nhat véi y
kién ctia ba Lé Thi Tr.

Ong Phham Hivu Th la nguot dai dién theo phap ludt cua tré Pham Gia B,
Pham Ngoc Phwong Th yéu cau dugc vang mit trong qua trinh giai quyét cua
Toa an.

Tai ban 4n dn sy so thAm s6 748/2018/DS-ST ngay 21/11/2018 cia Toa
an nhan dan quan T, Thanh phd H6 Chi Minh da tuyén xu:

Chép nhén toan bd yéu cau khdi kién ciia nguyén don ba Lé Thi Tr:

1/ Tuyén bd Hop déng mua ban nha sé 025357/HD-MBN, quyén s
2TP/CC-SCC/HPGD ngay 26/6/2008 1ap tai Phong cong ching D, Thanh phd
Hb Chi Minh dbi véi can nha sd 35/8 (s6 méi 138-140) duong Ph, phuong Tan
Th, Quén X, Thanh phd Ho Chi Minh giita ba Lé Thi Tr va 6ng Nguyén Ai Ph la
vo hiéu do gia tao.

2/ Bugc ong Nguyén Ai Ph tra lai ban chinh Gidy ching nhan quyén so
hiru nha ¢ va quyén sir dung dat &, hd so gbe s6 12347 ngay 26/11/2003 do Uy
ban nhan dan Quan X cap cho Ong Phham Vian T va ba Lé Thi Tr tai dia chi so
35/8 (sb méi 138- 140) duong Ph, phuong Tan Th, Quéan X, Thanh phé H6 Chi
Minh. Truong hop Ong Ph khong tra, 1am mat hodc co quan thi hanh an dan sy
c6 thim quyén khéng thi hanh dugc lién quan dén viée tra gidy chimg nhan
quyén so hitu nha & va quyén st dung dat & cho ba Tr thi ba Tr duoc quyén lién
hé v6i co quan c6 tham quyén dé lam thu tuc cip lai ban chinh gidy chting nhan
quyén so hiru nha & va quyén st dung dat & néu trén.

Thi hanh tai co quan thi hanh 4n dan su c6 thim quyén.

Ngoai ra, ban an so tham con tuyén vé an phi, quyén khang co, quyén va
nghia vu thi hanh 4n cta cac duong su.

Ngay 26/01/2019, bi don dng Nguyén Ai Ph c6 don khang cdo qua han véi
ndi dung khang cdo toan bd ban an so tham. Ong Ph yéu cau hay ban 4n so tham.

Ngay 19/4/2019, Toa 4n nhan dan Thanh pho H6 Chi Minh ra Quyét dinh
sO 24/2019/QD-PT chap nhéan viéc khdng cdo qua han cia ong Nguyén Ai Ph
dbi v6i viee khang cdo toan bo ban an dan su so tham sd 748/2018/DS-ST ngay
21/11/2018 ctia Toa an nhan dan quan T, Thanh phd HO Chi Minh.



Tai phién toa phiic tham:

Bi don ong Nguyén Ai Ph do ba Nguyén Thi Kim H lam nguwoi dai dién
theo uy quyén trinh bay:

V& noi cu tri cia Ong Ph: Truéc day Ong Ph sinh sdng tai dia chi sd
28/5/4A duong Vin Chung, Phuong 13, quan T, Thanh phd HO6 Chi Minh nhung
d3 ban nha vao nam 2008. Ngay 01/8/2008, Ong Ph chuyén ho khau vé dia chi
s6 210 dudng 19/5B, phuong Th, quan P, Thanh phé H6 Chi Minh cin ct theo
S6 ho khau sd 230031462 cap ngay 01/8/2008. Tir nam 2010 dén nay, Ong Ph
khong con sinh séng tai Viét Nam ma dinh cu & nudc ngoai tai dia chi 6542
Crista Palma Dr Huntington Beach, CA 92647, USA (Hoa Ky).

Vé xéac dinh nguoi tham gia t6 tung: Ong Ph c6 vo 1a ba Pang Thi Hoa.
Cin nha sb 35/8 Khu phé C, duong Ph, phuong Tan Th, Quan X, Thanh phd Ho
Chi Minh Ong Ph mua trong thoi ky hon nhan nhung Tda 4n nhan dan quan T
khong dua ba H vao tham gia té tung 13 thiéu ngudi tham gia t6 tung.

V& nodi dung: Giita Ong Ph va ba Tr chi t6n tai mot hop dong duy nhit 1a
mua ban nha ma khéng c6 viéc vay tién véi sb tién 1a 200.000.000 (Hai tram
triéu) dong nhu ba Tr trinh bay. Sb tién ma Ong Ph bo ra dé mua nha cua ba Tr
14 2.200.000.000 (Hai ty hai trdm triéu) ddng. Ong Ph da giao du tién cho ba Tr
nén ba Tr méi ky hop déng mua ban nha tai Phong cong chimg D, Thanh ph
Hd Chi Minh va giao ban chinh gidy to nha cho Ong Ph. Ong Ph dy dinh mua
cin nha cta ba Tr dé xay khach san nhung do chua tién hanh xay dung nén Ong
Ph van cho ba Tr tiép tuc & lai cin nha da mua. Vi 1a chd ban bé than quen nén
viéc giao nhan tién cling nhu thoa thuin cho ¢ nhd lai nha hai bén khong lam
gidy bién nhan. Ong Ph d4 thuc hién viéc déng thué trudc ba ké ca phan thué ba
Tr phéi ndp theo quy dinh nhung do ban chinh gidy to nha bi mat nén van chua
ding bd duoc. Nay Ong Ph yéu cau Tda an stra ban 4n so tham theo hudng cong
nhan hop ddng mua ban nha va budc ba Tr ban giao nha cho Ong Ph.

Nguyén don ba Lé Thi Tr do éng Tran Viét H la nguwoi dai dién theo iy
quyén trinh bay: Do can tién nén ba Tr déd vay cua Ong Ph 200.000.000 (Hai
trim triéu) dong. Hai bén c6 ky glay tay voi nhau nhung hién nay ba Tr chi con
giit ban photo cua gidy vay nay. Dé dam bao cho sb ng vay, Ong Ph yéu cau ba
Tr phai ky hop d6ng mua ban nha véi gia bang dung vai so tién trong gidy vay
tién. Tuy nhién, sau khi lam du thu tuc theo yéu cau cua Ong Ph, ba Tr van
khong nhan dugc tién tir Ong Ph. Ba Tr c6 khéi kién Ong Ph tai Toa 4n nhan
dan Quan X yéu cau tuyén bé Hop ddng cong ching mua ban nha vo hiéu. Sau
khi thy 1y, Toa an nhan dan Quéan X da dinh chi giai quyét vu an, tra lai don khoi
kién cho ba Tr véi 1y do vu an khong thudc tham quyén giai quyét ctia minh.
Nguoi dai dién cua C)ng Ph ciing x4c nhan 1a c6 nhan dugc thong bao thu ly vu
an theo don kién cta ba Tr. Ba Tr khang dinh hop dong mua ban nha 14 gia tao
boi 18, gia mua ban nha trong hop ddng 1a 200.000.000 (Hai tram triéu) dong
trong khi két qua thAm dinh thi vao thoi diém dé cin nha c6 gia 1a hon ba ty
ddng. Ngoai ra, tir khi ky ban nha dén nay, gia dinh ba Tr van ¢ tai diy ma
khéng gip bat cr tré ngai nao. Do viéc mua ban nha 13 gia tao nén khong can
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thiét phai dua vo Ong Ph vao tham gia t6 tung vi khOng Phhat sinh quyén va
nghia vu gi ctia cac bén.

Vé viéc Ong Ph thay ddi dia chi, ba Tr hoan toan khong biét. Sau khi ky
hop ddng mua ban nha tai phong céng chimg, ba Tr va gia dinh van ¢ trong cin
nha nay. Diéu d6 c6 nghia 1a giao dich dan su giita cic bén van chua hoan thanh
nhung Ong Ph thay ddi dia chi ma khong théng bao cho ba Tr biét vé dja chi
moi 1a 16i cua Ong Ph. Do d6, ba Tr dé nghi Hoi déng xét xir phuc tham giir
nguyén ban an so tham.

Nguoi co quyén loi, nghia vu lien quan Ong Phham Hitu Thi¢n, ba
Nguyen Anh Hong do éng Tran Viét H la nguoi dai dién theo uy quyén trinh
bay: Ong Thién, ba Hong thong nhat véi ¥ kién ctia ba Tr.

Nguroi ké thira quyén va nghia vu 10 tung ciia nguoi cé quyén loi, nghia vu
lien quan Ong Phham Van T (chet nam 2019) la ba Lé Thi Tr va Ong Phham
Hiru Thién do ong Tran Viet H la nguoi dai dién theo uy quyén thong nhat voi y
kién cua ba Tr.

Bui dién Vién Kiém sat nhén dian Thanh pho Ho Chi Minh phat biéu quan diém:

Vé td tung: Toa cip phiic thim di thue hién ding trinh ty thi tuc theo quy

dinh cta phap luat. Cac duong su ciing duoc thuc hién diy du cic quyén va
nghia vy cuia minh.

Vé noi dung: Cin ctr Chimg thu va bao cdo két qua thdm dinh gia sé:
A.175/18/SaigonPA/HS ngay 01/10/2018 ciia Cong ty TNHH Tham dinh gia Sai
Gon thi gia tri quyén st dung dat cia cin nha trén vao thang 6/2008 13
3.455.539.415 (Ba ty bon trim nam muoi lam triéu nim trim ba muoi chin ngan
bbn traim muoi 1dm) déng. Trong khi Hop dong mua ban nha dugc ky gitta ba Tr
va C)ng Ph tai Phong cong chimg D vao ngay 26/6/2008 thi thé hién gia tri
chuyén nhuong cta cin nha s6 35/8 Khu phd C, duong Ph, phuong Téan Th,
Quén X, Thanh pho Hd Chi Minh 14 200.000.000 (Hai trim triéu) ddng va cho
dén nay Ong Ph van chwa ding bo, ba Tr cung gia dinh van sinh hoat binh
thudng trong cin nha di ban. Diéu d6 chimg to Hop dong mua ban nha néu trén
1a gid tao nén vo hi¢u.

Can clr vao céc tai liéu c6 trong hd so vu an cho thdy Toa an cip so thim
giai quyét vu 4n 1a dung thim quyén. Do d6, Vién kiém sat nhan dan Thanh phd
Hd Chi Minh dé nghi gitt nguyén ban an so thim.

Cian ctr vao cac chimg ct, tai liéu da duoc tham tra tai phién toa phiic
tham, cin c& vao két qua tranh luan tai phién toa, ¥ kién cta dai dién Vién kiém
sat nhan dan Thanh phé HO6 Chi Minh, trén co s¢ xem xét day du, toan dién tai
lidu, chig ctr c6 trong hd so vy an.

NHAN PINH CUA TOA AN:

[1] Vé tham quyén giai quyét:



Tai Pon tuong trinh ngay 26/01/2019, bi don 6ng Nguyén Ai Ph trinh
bay: Trudc dy éng sinh song tai dia chi sb 28/5/4A dudong Vin Chung, Phudng
13, quan T, Thanh phé HS6 Chi Minh nhung dén thang 8/2008 6ng ban nha
chuyén vé s6 210 duong 19/5B, phuong Th, quén P, Thanh phd Hb Chi Minh va
c6 dang ky ho khau tai ddy. Nam 2010 ca gia dinh Ong Ph sang M§ dinh cu. Do
d6, Toa 4an nhan dan quan T thy 1y, giai quyét vu 4n 1a khong ding thim quyén.

Ong Tran Viét H 13 ngudi dai dién theo Gy quyén cua nguyén don ba Lé
Thi Tr trinh bay: Ba Tr chi biét dia chi cua Ong Ph 14 tai sb 28/5/4A dudng Vin
Chung, Phuong 13, quan T, Thanh phd H6 Chi Minh, con dia chi s6 210 dudng
19/5B, phuong Th, quan P, Thanh phé H6 Chi Minh ba Tr chi nghe néi khi di
tim Ong Ph. Tuy nhién, theo két qua xac minh ngiay 04/8/2017 ciia Cong an
phudng Th, quan P thi Ong Ph khong thudng tra hodc tam tra tai dia chi s6 210
duong 19/5B, phuong Th, quan P, Thanh phdé H6 Chi Minh. Do vay, ba Tr
khong ddéng ¥ voi ¥ kién cia Ong Ph 1a vu an khéng thudc tham quyén giai
quyét cuia Toa 4n nhan dan quén T.

Xét, can cir Hop dong mua ban nha gitra ba L& Thi Tr va ong Nguyén Ai
Ph, s6 025357/HD-MBN, quyen s 2TP/CC-SCC/HPGD ngay 26/6/2008 1ap tai
Phong cong ching D, Thanh phd H6 Chi Minh thi dia chi ctia Ong Ph dugc ghi
1a: “28/5/4A duong Van Chung, Phuong 13, quan T, Thanh phd H6 Chi Minh”.
Theo két qua tra 161 xac minh ngay 13/11/2017 ctia Cong an Phuong 13, quan T
thi 6ng Nguyén Ai Ph khong con sinh song tai dia phuong tir nam 2000, ban nha
di dau khong rd.

Theo quy dinh tai Diéu 40 cua B6 luat Dan sy thi: Noi cu tra cua ca nhan
1a noi nguoi d6 thuong xuyén sinh séng hodc noi ngudi do dang sinh song.
Truong hop mét bén trong quan h¢ dan sy thay d6i noi cu tri gan vai viée thuc
hién quyén, nghia vu thi phai thong bao cho bén kia biét vé noi cu tra méi.

Can clr vao tai liéu co trong hd so thé hién, sau khi ky hop déng mua ban
nha, gia dinh ba Tr van cu tra, sinh hoat binh thudng tai dia chi s6 35/8 Khu phé
C, duong Ph, phuong Tan Th, Quan X, Thanh phé HO6 Chi Minh. Nhu vay,
quyén va nghia vu phat sinh tir hop ddng mua ban nha ma cc bén da ky 1a chua
duogc thue hién xong. Ddi chiéu véi quy dinh néu trén cia phap luét thi khi thay
d6i dia chi Ong Ph phai c6 nghia vu thong bao cho ba Tr, 6ng Tir nhung ba Tr
xac dinh khong co thong tin gi vé viéc Ong Ph thay d6i dia chi. Ong Ph ciing
khong ching minh dugc 1a c6 thong bao dia chi mai cho ba Tr.

Trong vu an nay, khi khoi kién ba Tr dé ghi day du va dung dia chi noi cu
tri caa Ong Ph dugc ghi trong hop déng mua ban nha. Mac du, tai phién toa
hém nay nguoi dai dién theo iy quyén cua Ong Ph cung cap duoc bang ching 1a
Ong Ph di chuyén qua dia chi méi tai s 210 duong 19/5B, phuong Th, quan P
va sau d6 song tai dia chi 6542 Crista Palma Dr Huntington Beach, CA 92647,
USA (Hoa Ky) nhung Ong Ph khong théng bao cho ba Tr, con theo két qua cua
Cong an phuong Th, quan P tra 1oi x4c minh cho Toa an thi Ong Ph khong
thuong tra, tam trd tai dia chi nay va Cong an Phuong 13, quan T thi cho biét
Ong Ph ban nha di dau khong r3. Can cir Diém a Khoan 2 Diéu 6 cua Nghi
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quyét s6 04/2017/NQ-HDTP ngay 05/5/2017 cia Hoi dong Tham phan Toa 4n
nhan dén Toi cao thi truong hop nay dugc xem la Ong Ph da c0 tinh giau dia chi
nén Toa an nhan dan quan T thu ly gidi quyét vu an la dung tham quyén.

[2] V& noi dung:

Ngay 26/6/2008, ba Lé Thi Tr c6 ky hop dong véi ong Nguyén Ai Ph vé
viéc mua ban nha & s6 35/8 Khu phé C, Ph, phuong Tan Th, Quan X, Thanh phé
Hd Chi Minh. Hop ddng duoc Phong cong ching sé 04, Thanh phé HO Chi
Minh ching nhén.

Ngay 05/9/2018, ba Tr khoi kién yeu cau hay hop déng mua ban nha voi
1y do giao dich nay la gia tao nham che glau giao dich dan su vay tién. Ba Tr
cung cap cho Tda 4n ban photo Gidy vay tién dé ngay 24/6/2008 va Hop dong
mua ban nha gitra ba Lé Thi Tr va 6ng Nguyén Ai Ph, s6 025357/HD-MBN,
quyén s6 2TP/CC-SCC/HPGD ngay 26/6/2008 lap tai Phong cong ching D,
Thanh phd H6 Chi Minh.

Qua trinh giai quyét vu 4n va tai phién toa phiic thim, ngudi dai dién theo
iy quyén ctia ba Tr xac nhan ban chinh Gidy vay tién d3 that lac nén khong cung
cap dugc cho Toa an, con nguoi dai dién theo uy quyén ciia Ong Ph khong thira
nhan c6 Gidy vay tién nay va cho rang day la ching cur gia do ba Tr tao ra nham
chiém doat tai san cua Ong Ph, gitta Ong Ph, ba Tr chi ton tai mot quan hé duy
nhat 12 mua ban nha. Xét, tai Khoan 1 Diéu 95 cua B luat T tung Dan su co
quy dinh: “Tai liéu doc dugc nodi dung duge coi 1 ching cir néu 13 ban chinh
hodc ban sao c6 cong chimg, ching thue hgp phap hodc do co quan, t6 chirc co
tham quyen cung cdp, xac nhan”. Nhu vy, Gidy vay tién ban photo ma ba Tr
cung cap chua dugc coi 1a ching ctr ciia vu an.

Xét hop dong mua ban nha ¢ s6 35/8 Khu phd C, dudng Ph, phuong Tan
Th, Quan X, Thanh phé H6 Chi Minh thé hién gia tri chuyén nhuong 13
200.000.000 (Hai trdm triéu) dong. Tuy nhién, cin ctr vao Chimg thu va béo céo
két qua thAm dinh gia sb: A.175/18/SaigonPA/HS ngay 01/10/2018 ciia Cong ty
TNHH Tham dinh gia Sai Gon thi gid thi trudng nha va dat néu trén vao thang
6/2008 13 3.455.539.415 (Ba ty bén trim nim muoi lim triéu ndm trim ba muoi
chin ngan bdn trim mudi 1im) dong. Nhu vay, gia chuyén nhuong khong tuwong
ung véi gia tri nha dét thue té, co sy chénh 1éch nhau qua 16n.

Tai phién toa phtc thim, ngudi dai dién theo Uy quyén cua bi don khai
rang, hop ddéng ghi 1a 200.000.000 (Hai tram triéu) dong nhung thyuc té Ong Ph
mua nha cta ba Tr véi gia 2.200.000.000 (Hai ty hai tram triéu) dong va da giao
du tién cho ba Tr. Tuy nhién, 15i khai nay cua bi don khong duoc phia nguyén
don thtra nhan, bi don khéng cung cap dugc ching ctr gi khac dé chung minh c6
viéc giao nhan sb tién néu trén nén khong co co s dé Hoi dong xét xtr chap
nhan.

Mait khac, hop dér}g mua ban nha duogc ky giita ba Tr va Ong Ph vao ngay
26/6/2008 nhung cho dén nay da hon muoi mét ndm gia dinh ba Tr van sinh
song tai can nha nay. Theo két qua xac minh ma Toa an thu thap dugc thi ¢ dia
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phuong khong nhan duge bat cir don thu khiéu nai nao cia Ong Ph ddi voi gia
dinh ba Tr vé bt cr van dé gi lién quan dén cin nha ma chi c6 ba Tr khai kién
Ong Ph tai Toa an nhan dan quan T. Tai phién toa phuc tham, nguoi dai dién
theo iy quyén ctia bi don trinh bay, vao nim 2010 bj don c6 nhan dugc thong
bao cua Toa an nhan dan Quan X véi ndi dung 1a da thu 1y don khoi kién cua ba
Lé Thi Tr vé viéc hity Hop dong mua ban nha gitta ba Lé Thi Tr va ong Nguyén
Ai Ph, s6 025357/HD-MBN, quyén s 2TP/CC-SCC/HPGD ngay 26/6/2008 1ap
tai Phong cong ching D, Thanh phé H6 Chi Minh. Phia nguyén don ciing thira
nhan ba Tr c¢6 khoi kién Ong Ph tai Toa 4n nhan dan Quan X yéu cau tuyén bd
Hop dong cong chimg mua ban nha vo hiéu. Nhung sau khi thu 1y, Toa an nhan
dan Quan X da dinh chi giai quyét vu an, tra lai don khoi kién cho ba Tr vai ly
do khong thudc tham quyén giai quyét. Nhu vay, néu c6 viéc giao dich mua ban
nha gitta ba Tr va Ong Ph, cling nhu c¢6 viéc Ong Ph cho ba Tr & lai nha trong
khi chua st dung nhu Ong Ph trinh bay thi khi ba Tr khoi kién, c6 nghia 13 da
pha v sy tin tuong va an toan trong giao dich gitra d6i bén. L€ ra, trong trudong
hop nay, Ong Ph phai gap ba Tr dé yéu cau giao nha hodc néu trude d6 di co
cam két thi 1am cam két lai chir khong thé c¢6 viéc van cho ba Tr va gia dinh &
tiép va dé bay gid ba Tr van 1 ngudi chu dong khai kién Ong Ph. Viéc gia dinh
ba Tr sinh hoat binh thudng trong cin nha d3 ban suét mudi mot ndm qua ma
khong gap bat ky tré ngai nao tir phia ngudi mua nha trong khi cac bén khéng cé
thoa thuan nao khac 1a khOng Phhu hop voi I thong thuong trong giao dich
mua ban nha va khOng Phhu hop véi Piéu 5 clia hop dong ma céc bén ky két 1a:

.quyén s& hitu nha néu trén duoc chuyén cho bén mua ké tir thoi diém hop
dé)ng nay dugc Phong cong chung chiing nhan”.

Véi cac tinh tiét nhu d& phan tich, tuy 1a chimg ctr gian tiép nhung di co
so dé xac dinh viéc giao két Hop dong mua ban nha giira ba Tr va Ong Ph 1a gia
tao, khong co that, trong d6 ching ctr vé chénh 1éch gia duoc thé hién rd nhat.
Do d6, ban an so tham tuyén bé Hop dong mua ban nha sé 025357/HD-MBN,
quyén sb 2TP/CC-SCC/HPGD ngay 26/6/2008 1ap tai Phong cong ching D,
Thanh phd HO Chi Minh ddi v6i can nha sé 35/8 (s6 méi 138-140) duong Ph,
phuong Tan Th, Quan X, Thanh phé HO Chi Minh vé hiéu do gid tao 1a c6 co
sO.

Xét, trong hop déng mua ban nha ¢ thé hién: “Gia mua ban toan bd cin
nha néu trén 1a 200.000.000 (Hai trdm tri¢u) dong. Bén mua thanh toan mot lan
cho bén ban bang dong Viét Nam. Bén mua giao va bén ban nhan du s6 tién mua
ban cin nha néu trén. Viéc giao va nhén sd tién néu trén do hai bén tu thyc hién
va chiu trach nhiém trudc phap luat”. Nguyén don khai giao dich gitra cac bén la
vay tai san va Hop dong mua ban nha ky dé bao dam cho S(,) no vay do. Mac du
trén hop dong ghi “bén mua giao va bén ban nhan du s tién” ‘nhung sau khi ky
bi don ciing chua giao tién cho nguyén don. Con bi don thi khang dinh khong co
viéc vay tién, quan hé cua cac bén 13 mua ban nha. Nhu di phan tich, hop dong
mua ban nha la khong c6 that, vé hi€u do gia tao nén 101 trinh bay cia ba Tr 1a
hop ddng mua ban nha nham che gidu hop ddng vay tai san 1a c6 cin cir. Tuy
nhién, trong qua trinh giai quyét vu an cac duong su khong yéu cau Toa an giai
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quyet quan h¢ nay nén Hoi dong xet xur khong xem xet. Cac duong sy dugce
quyén khoi kién dé duoc giai quyét trong vu an khac khi c6 yéu cau.

DPdi v6i van dé Ong Ph néu rang, ong c6 vo 1a ba Bang Thi H va viéc mua
ban nha voi ba Tr duoc ky két trong thoi ky hon nhan nén 1a tai san chung cua vo
chdng nhung Tda so thdm khong dua ba Hoa vao tham gia t6 tung 1a thiéu sot. Xét,
do giao dich mua ban nha duoc ky két gitra ba Tr va Ong Ph 1a gia tao, khong co
that nén khong lam phat sinh quyén va nghia vu cua cac bén tham gia giao dich.
Céc bén ciing khong yéu cau giai quyet héu qua cua hop dong vo hiéu lién quan
dén tai san nén khong anh hu’(mg dén quyén loi cia ba Hoa. Do d6 khong can thiét
phai dua ba Hoa vao tham gia t6 tung.

Tir sy phan tich trén, khong c6 co s dé Hoi dong xét xir chap nhan khang
cao cua ong Nguyén Ai Ph vé viéc stra ban an so tham theo huéng cong nhén
Hop dong mua ban nha gitta ba L& Thi Tr va 6ng Nguyén Ai Ph, s6 025357/HP-
MBN, quyen s6 2TP/CC-SCC/HPGD ngay 26/6/2008 1ap tai Phong cong chung
D, Thanh ph H6 Chi Minh va budc ba Tr cing gia dinh phai giao nha cho Ong
Ph; Chép nhan dé nghi cua Vién kiém sat nhan dan Thanh phd HO6 Chi Minh, gt
nguyén ban an so tham.

V& an phi dan sy so thim: Do yéu cé}l ctia nguyén don dugc Toa chap
nhan nén bi don phai chiu &n phi dan sy so tham.

Vé an phi dan sy phuc tham: Do yéu cau khang cao cua Ong Ph khong
dugc Toa chap nhén nén Ong Ph phai chiu 4n phi phtc tham.

Vi cac lé trén,

QUYET PINH:

Cin ¢t Khoan 1 Diéu 148, Khoan 1 DPiéu 308 cta B lut TH tung dan sy;

Can ctr Diéu 122, Diéu 124 ctia Bo luat Dan sy;

Cin ctr Diéu 26, Diéu 27, Bieu 29 ciia Nghi quyet s0 326/2016/UBTVQH14
ngay 30/12/2016 cua Uy ban Thuong vu Quoc hdi quy dinh vé muc thu, mién,
giam, thu, ndp, quan 1y va st dung an phi va 1¢ phi Toa an;

~ Can clr Nghi quyét s 04/2017/NQ-HPTP ngay 05/5/2017 clia Hoi dong
Tham phan Toa an nhan dan Téi cao.

Tuyén xur:

Khong chap nhan khang céo cta bi don 6ng Nguyén Ai Ph. Giit nguyén
ban an so tham.

1/ Chép nhan toan bd yéu cau khoi kién cua nguyén don ba L& Thi Tr:

Tuyén bé Hop dong mua ban nha gitta ba Lé Thi Tr va éng Nguyén Ai
Ph, s6 025357/HD-MBN, quyén s6 2TP/CC-SCC/HPGD ngay 26/6/2008 1ap tai
Phong cong ching D, Thanh phd H6 Chi Minh d6i vé6i can nha sé 35/8 (s6 méi
138-140) duong Ph, phuong Tan Th, Quan X, Thanh phé H6 Chi Minh 1a vo
hi€u do gia tao.
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Bugc 6ng Nguyén Ai Ph tra lai ban chinh Gidy chirg nhan quyén sé hiru
nha ¢ va quyén sir dung dat &, hd so gdc sb 12347 ngay 26/1 1/2003 do UBND
Quan X cap cho Ong Phham Vin T, ba Lé Thi Tr tai dia chi sé 35/8 (s6 méi
138-140) duong Ph, phuong Tan Th, Quan X, Thanh phd HO Chi Minh. Truong
hop Ong Ph khong tra, lam mat hodc co quan thi hanh an dan sy co thAm quyén
khong thi hanh dugc lién quan dén viéc tra gidy ching nhén quyén so hitu nha &
va quyén su dung dat & cho ba Tr thi ba Tr dugc quyén lién hé v0i co quan co
tham quyén dé 1am thi tuc cap lai ban chinh gidy chimg nhan quyén s& hitu nha
& va quyén st dung dat ¢ néu trén.

2/ V& &n phi dan su so tham:

Qng Nguyén Ai Ph phai chiju 4n phi dan sy so tham 1a 600.000 (Sau trim
ngan) dong.

Ba Lé Thi Tr khong Phhai chiu 4n phi dan sy so tham. Hoan tra cho ba Lé
Thi Tr tién tam Ung an phi dan sy so thim di ndp tong cong 1a 600.000 (Sau
trim ngan) dong theo Bién lai thu s AA/2017/0007066 ngay 27/10/2017 va
Bién lai thu s6 AA/2017/0008383 ngay 25/5/2018 cta Chi cuc thi hanh an dan
sy quan T, Thanh phé HO Chi Minh.

3/ Vé an phi dan su phtc thim:

Ong Nguyén Ai Ph phai chiu 4n phi dan sy phuc tham 1a 300.000 (Ba
trim ngan) dong nhung dugc khau trir vao sb tién tam ung an phi dan sy phuc
tham ma Ong Ph d4 ndp 1a 300.000 (Ba trim ngan) dong theo Bién lai thu sb
AA/2018/0038615 ngay 13/6/2019 cua Chi cyc Thi hanh 4n dan sy quan T,
Thanh phd H6 Chi Minh. Ong Ph da ndp du an phi dan su phuc tham.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy nam 2008 (stra doi, bo sung ndm 2014) thi ngudi dugc thi hanh an dan
su, nguoi phai thi hanh 4n dan su c6 quyén thoa thuan thi hanh 4n, quyén yéu
cau thi hanh an, ty nguyén thi hanh 4n hodc bi cudng ché thi hanh an theo quy
dinh tai cac Diéu 6, Piéu 7, Diéu 7a, Piéu 7b va Diéu 9 Luat Thi hanh 4n dan sy
nam 2008 (stra d6i, b sung nam 2014); thoi hiéu thi hanh an duoc thuc hién
theo quy dinh tai Piéu 30 Luat Thi hanh 4n dan sy nam 2008 (stra ddi, bod sung
nam 2014).

Ban 4n phuc thdm c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- TAND Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;

- VKSND Cip cao tai TP.HCM;

- VKSND TP.HCM,;

- Chi cuc THADS quan T;

- TAND quan T;

- Cac duong sy (dé thi hanh); A

- Luu: HS, VT (T/20). Pham Hong Loan
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