TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH BINH DUONG D(’jc ];.'ip - T[.r do - Hanh phﬁc

Ban 4n s6 19/2018/KDTM-PT
Ngay 24-4-2018
V/v tranh chap hop dong thi
cong xay dung

NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH BINH DUONG

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Tham phén - Chii toa phién toa: Ba Tran Thi Nhan.

Cdc Tham phdn: Ong Nguyén Pac Cuong;

Ong Phan Tri Diing.

- Thu ky phién toa: Ba Nguyén Thi Hang - Thu ky Toa an nhan dan tinh
Binh Duong.

- Dgi di¢n Vign Kiém sit nhan dan tinh Binh Duong tham gia phién
toa: Ong Tran Van Bé - Kiém sat vién.

Trong cac ngay 19 va 24 7théng 4 nam 2018, tai tru s& Toa an nhan dan
tinh Binh Duong xét xur phtiic tham cong khai vu 4n kinh doanh thuong mai thu

Iy s0 06/2018/TLPT-KDTM ngay 26 thang 02 ndm 2018 vé viéc tranh chip hop
dong thi cong xay dung.

Do Bén 4n kinh doanh thuong mai so tham s6 24/2017/KDTM-ST ngay 02
thang 10 nim 2017 cua Toa an nhan dan thanh phd T, tinh Binh Duong bi khang
cao.

Theo Quyét dinh dua vu 4n ra xét xir phtic tham s6 09/2018/QP-PT ngay
29 thang 3 nam 2018, giira cac duong su:

- Nguyén don: Cong ty Trach nhi¢m hitu han Xay dyng TY.

Pia chi: Thanh phd L, tinh An Giang.

‘Ngu’o"i dai dién theo phap hfdt: Ong Truong Minh T - Chtrc vu: Chu tich
Hoi dong thanh vién kiém Gidm doc. Co mat.

Nguoi bao vé quyén va loi ich hop phap cua nguyén don: Ong Thai Puc

L - Luat su Van phong Luat su L T va Cong su thudc Poan Luat su Thanh phé
HO6 Chi Minh.

Dija chi lién lac: Quan G, Thanh phé H5 Chi Minh.
- Bj don: Cong ty C6 phan K¥ thuét va Xay dung HD.
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Dia chi: Thanh phé T, tinh Binh Duong.
Ngueoi dai dién theo phdp Iudt: Ong Park J - Chirc vu: Tong Giam dc.

Nguoi dai dién hop phdp ciia bi don: Ong Nguyén Van H, sinh nam 1986,
dia chi: Thanh phd T, tinh Binh Duong — La ngudi dai dién theo uy quyén. (Van
ban Gy quyén ngay 28/6/2017). C6 don dé nghi giai quyét ving mit.

- Ngwoi khdng cdo: Bi don Cong ty C6 phan K§ thuat va Xay dung HP.
NOI DUNG VU AN:

* Tai don khoi kién ngay 07/4/2017, don khoi kién bé sung ngdy
10/8/2017, cdc phién hoa giai va tai phién toa so tham — nguoi dai dién theo

phap ludt va dai di¢n theo uy quyén ciia nguyén don la éng Truong Minh T Va
ba Vi Thi Anh Th thong nhdt trinh bay:

Ngay 07/3/2016, Coéng ty Trach nhiém hiru han Xay dung TY (sau day
goi la Cong ty TY) va Cong ty C6 phan K¥ thuat va Xay dung HD (sau déy goi
la Cong ty HP) ky Hop dong thi cong tron gbi s 109- 1/040.2016/HD/HD -
ThienY. Theo d6, Cong ty TY c6 nghia vu thi cong dong tran, son nudc bén
trong va 6p lat gach cho cong trinh nha ¢ xi hoi khu dan cu B, toa lac tai
phuong M, thanh phd L, tinh An Giang. Hop dong co gia tri sau thué 1a
5.390.229.863 dong.

Trong qua trinh thyc hién hop dong, Cong ty HD da thanh toan cho Cong
ty TY so tién 4.415.018.119 dong, bao gom: Tam ung 10% gia tri hop dong la
539.000.000 ddng; 80% gia tri khdi lugng da thuc hién 1a 3.876.018.119 dong.

- Theo ndi dung hop dong, sau khi quyét toan cong trinh, Cong ty HD s&
gitr lai 5% gia tri hop dong trong vong 12 thang dé dam bao nghia vu bao hanh.
Sg) tién con lai ma Cong ty HP phai thanh toan cho Cong ty TY la 705.700.251
dong.

- Trong qua trinh thi cong, kl}éi lugng cong vige dé phat sinh thém va gia
tri phat sinh dugc cac bén thong nhat la 28.325.468 dong.

- Thang 8/2016, Cong ty TY da tién hanh ban giao cong trinh va gti bang
quyét toan cong trinh cho Cong ty HP. Tuy nhién, giita hai bén khong thong
nhat vé cac hang muc quyét toan, du Coéng ty TY da hoan tat nghia vu theo hop
dong ciling nhu da hét thoi han bao hanh theo thoa thuan nhung Cong ty HP van
khong thuc hién nghia vu thanh toan.

- Do do, Cong ty TY khai kién yéu cau Cong ty HD thanh toan tong s6
tig%n 1.003.537.212 déng, gérp c6: Gid tri con lai cua hop dong la 705.70().251
dong, 5% gia tri hgp dong d€ bao dam nghia vu bao hanh twong duong so tién
269.511.493 dong va gia tri cong vi¢c phat sinh thém la 28.325.468 dong.

- Bdi véi yéu cau phan to cua Cong ty HP thi phia Céng ty TY khoéng

dong y. Vi cac khoan ké khai vé chi phi thuc hién phan cong viéc con lai 12 do
phia Cong ty HD tu tinh toan, khong c6 su dong ¥ ctia Cong ty TY. V& mirc hao
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hut gach 16t san la do phia Cong ty HD co thay (101 vé phuong phép 16t gach dan
dén viéc tang khéi lwong gach phai cat va van nam trong han muc hao hut cho

phep.
* Tai don yéu cdau phdn to, ban tw khai, cac phién hoa giai va tai phién

tda so' tham — nguoi dai dién theo 1ty quyén ciia bi don la éng Nguyén Vin H
trinh bay:

Cong ty HP théng nhat viéc gitra Cong ty HDP va Cong ty TY c6 ky két
Hop ddng thi cong xdy dung sé 109-1/040.2016/HD/HD - ThienY ngay
07/3/2016 vé viéc Cong ty TY c¢6 trach nhi€ém thuc hién viéc thi cong dong tran,
son nudc bén trong va op lat gach cho cong trinh nha & xa hoi khu dan cu B, toa
lac tai phuong M, thanh phd L, tinh An Giang. Hop dong c6 gia tri sau thué 12
5.390.229.863 dong. Trong qua trinh thyc hién hop dong, Cong ty HD da thanh
toan cho Cong ty TY s tién 4.415.018.119 dong, bao gom: Tam tng 10% gia tri
hop dong la 539.000.000 dong, 80% gia tri khdi luong da thuc hién la
3.876.018.119 dong.

Tuy nhién, trong qua trinh thuc hién thi cong, nguyén don da thyc hién tré
tién do theo hop dong, phia Cong ty HP di nhiéu lan hop canh bao nhung phia
Cong ty TY khong thuc hién do d6 phia Cong ty HP da dung viéc thuc hién thi
cong clia Cong ty TY tai cong trinh va ty minh thyc hién cac phan cong viéc con
lai. Do d6, bi don khong dong y véi toan b yéu cau khoi kién ciia nguyén don.

Ngoai ra, phia bi don la Cong ty HD c6 yéu cau phan to vé viéc yéu cau
Toa an giai quyét budc nguyén don la Cong ty TY phai thanh toan cho bi don
tong sb tién 1a 799.970.447 dong, trong d6 gdm c6 639.449.349 dong chi phi
hoan thién cong trinh ma theo hop ddng phai thudc trach nhiém cua Cong ty TY
va 160.521.098 ddng chi phi do hao hyt vat tu gach vuot qua mirc quy dinh.

Trong qua trinh giai quyét vu an, Toa an di tién hanh xac minh, xem xét
tham dinh tai chd dbi v6i cong trinh nha & x hoi Khu dan cu B, toa lac tai
phudng M, thanh phd L, tinh An Giang c6 sy chung kién xac dinh ciia Chu dau
tu, don vi dang quan ly van hanh toa nha va cac bén duong sy, da xac dinh nhu
sau: Hién nay khu dan cu B di ban hét toan by 495 can ho va da ban giao cho
nguoi st dung, hién nay gitra chu dau tu, tong thau (Cong ty HD) va ban quan ly
diéu hanh toa nha khong xay ra tranh chap gi lién quan dén chét luong cong
trinh.

Tai Ban 4n so thdm s0 24/2017/KDTM-ST ngay 02 thang 10 nim 2017
cua Toa an nhan dan thanh pho T da tuyén xu:

Chéap nhan mot phan yéu cau khoi kién cua nguyén don Coéng ty Trach
nhiém hiru han Xay dung TY d6i v6i bi don Cong ty C6 phan K¥ thuat va Xay
dung HP vé viéc tranh chap hop dong thi cong xay dung.

1. Budc Cong ty Co phan K§ thudt va Xay dung HD co trach nhiém thanh
toan cho Cong ty Trach nhiém hiru han Xay dung TY tong so tién 935.475.135
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dong, trong do6 gia tri con lai clia hop dong 1a 680.689.742 dong va 254.785.393
dong chi phi bao hanh.

2. Khong chap nhan mot phan yéu cau khoi kién cua Cong ty Trach nhiém
hiru han Xay dung TY do1 voi bi don Cong ty Co phan Ky thuat va Xay dung
HD d61 véi s tién thuc hién cong viéc con lai 1a 53.335.977 dong.

3. Chap nhan mot phan yéu ciu phan t6 cia Cong ty C6 phan Ky thuat va
Xay dung HD d6i voi Cong ty Trach nhiém hiru han Xay dung TY vé yéu cau
thanh toan chi phi thuc hién phan cong viéc con lai 1a 53.335.977 dong.

4. Khong chap nhan mot phan yéu cau phan td cua Cong ty Co6 phan Ky
thuat va Xay dung HD 601 voi Cong ty Trach nhiém hiru han Xay dung TY vé
yéu cau thanh toan tong sb tién 746.634.470 dong, bao gdbm 586.113.372 dong
chi phi thuc hién phan cong viéc con lai va 160.521.098 dong chi phi hao hut
gach.

Ngoai ra, ban an so tham con tuyén vé 4n phi, trach nhiém cham thi hanh
an, quyén yéu cau thi hanh an va quyén khang cdo cho cac duong su.

Ngay 10/10/2017, bi don Cong ty Co phan K§ thuét va Xay dung HD ¢
don khang céo toan bd ban an so tham, yéu cau Toa an cap phic tham xem xét
lai toan b nd1 dung vu an.

Tai cp phiic tham va tai phién toa:

Nguoi dai dién theo iy quyén cua bi don €6 vin ban trinh bay y kién yéu
cau xem x¢ét lai toan bd vy an va bi don thay 601 giam mot phan yéu cau phan to
d6i v0i cong tac hoan thién cong trinh, yéu cau nguyén don thanh toan cho bi

don sd tién 495.990.849 dong, gilr nguyén yéu cau phan t6 vé gia tri hao hut vat
tu gach voéi sb tién 160.521.098 dong.

Nguoi dai dién theo phap lut cua nguyén don 6ng Truong Minh T trinh
bay: Nguyén don khong ddng ¥ toan bd yéu cau khang cao cua bi don, dé nghi
Toa an cap phuc thAm gitr nguyén quyét dinh ctia ban an so tham, tuy nhién vé
s6 liéu cu thé Toa an cap so tham c6 sai sot trong viéc tinh toan nén dé nghi Toa
an cp phac tham xem xét quyét dinh lai cho hop 1y.

Nguoi bao vé quyen va loi ich hop phap cua nguyén don, Ludt su Thai
Puc L trinh bay: Cac yéu cau phan t6 ciia Cong ty HD dua ra 1a khong phu hop
vi viéc phat sinh thém chi phi khong do 16i cia Cong ty TY ma do Cong ty HP
cham ban giao mit bang va cac nha thau phy khac 1am anh hudng dén chat
luong cong trinh. Mat khac, c&c chi phi ma Cong ty HP dua ra thi Cong ty Hb
khong ching minh duoc c6 sy dong ¥ bang van ban cua Cong ty TY va khong
c6 can ctr chimg minh. Vé viéc hao hyt gach do Cong ty HD thay do6i yéu cau ve
phuong thuc 16t gach nén dan toi viéc gach hao hut tang thém nhung van nam
trong han mirc cho phép va s liéu vé hao hut gach ma Céng ty HP thong ké
cling khong phu hop va khong ¢ co sd chimg minh. Do d6, d& nghi Hoi dong
xét x1r gitt nguyén quyét dinh cia ban 4n so thdm, chip nhan yéu cau khdi kién
ctia nguyén don va bac yéu cau phan td cua bi don. Vé sb liéu cu thé Toa an cép



5

so tham co6 sai sot, dé nghi Ho1 dong xét xtr cap phiic thim xem xét diéu chinh
lai cho chinh xac.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Binh Duong: Vé t6 tung,
Tham phan, Hoi ddng xét xir cip phiic thim da chip hanh ding cac quy dinh cua
B luat T4 tung dan sy, cac duong sy di thue hién dung cac quyén va nghia vy
khi tham gia phién toa theo cac quy dinh ctia B¢ ludt T tung dan sy. Vé noi
dung, khang cdo cua bi don la c¢6 can cor mot phan, dé nghi Ho1 dong Xet Xur sura
mot phan ban 4n so thim theo hudng chip nhan mot phan yéu cau phan té cia bi
don dbi voi mot phan chi phi hoan thién cong trinh.

NHAN PINH CUA TOA AN:

Can ctr vao céc tai liéu, chung ctr da dugc xem x&t tai phién toa, két qua
tranh tung tai phién toa, Hoi dong xét xtr phic tham nhéan dinh:

[1] V& t6 tung: Ngay 02/10/2017, Toa &n nhan dan thanh phd T xét xir vu
4n va ban hanh Ban an kinh doanh thuong mai so tham sé 24; ngay 10/10/2017
bi don c6 don khang cdo ban an so tham. Theo quy dinh tai Khoan 1 Diéu 273
Bo luat TH tung dan sy, b1 don khang cdo trong thoi han luét dinh.

~ [2] Bi don Céng ty HD ¢6 don dé nghi giai quyét Véng mdt nén Toa an
tién hanh xét xr vang mat bi don theo quy dinh tai khoan 3 Diéu 296 B0 luat To
tung dan su.

[3] Xét khang cdo cta bi don ddi véi yéu cau khoi kién cia nguyén don:

Hop dong thi cong xdy dung ngay 07/3/2016 gitra Cong ty TY va Cong ty
HD c6 gia tri sau thué 5.390.229.863 dong loai hop dong khoan tron goi. Cong
viéc cuia Cong ty TY 1a thi cong dong tran, son nude bén trong va bp lat gach
cho cong trinh nha ¢ xa hoi Khu dan cu B, toa lac tai phuong M, thanh pho L,
tinh An Giang (but luc 10-19).

Cac bén duong su théng nhét thira nhan da thuc hién mot phén hop déng,
cu thé: Cong ty HD di thanh toan cho Cong ty TY tong sb tién 4.415.018.119
ddng, bao gom: Tam tng 10% gia tri hop ddng 1a 539.000.000 dong; 80% gia tri
khéi luong da thue hién 13 3.876.018.119 dong.

Theo hop dong, sau khi quyét toan cong trinh, Cong ty HD s& giit lai 5%
gia tri hop dong trong vong 12 thang dé dam bao nghia vu bao hanh. S6 tién con
lai theo hop dong ma Coéng ty HP phai thanh toan cho Coéng ty TY Ia
705.700.251 dong.

Theo bién ban xem xét tham dinh tai chd ngay 01/9/2017 thi dai di¢n bi
don xac nhan da hoan thanh cong trinh xay dung khu dan cu B va ban giao cho
chu dau tu, dén thoi diém nay giita chii dau tu va nha thau HD khdng phét sinh
tranh chip nao lién quan dén viéc thi cong cong trinh x4y dung toa nha. Cac bén
da ky bién ban nghiém thu ban giao st dung vao ngay 25/8/2016.

Nhu vay, c6 can clr xac dinh cong trinh xay dung Khu dan cu B da hoan
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thanh va dua vao st dung, cac bén ban giao cong trinh ngay 25/8/2016, khong
c6 tranh chap vé chat lugng cong trinh. Ciing khong ¢6 vin ban nao xac dinh céac
bén c6 tranh chap din dén viéc tam ding, huy bé hop dong. Nhu viy, viéc
nguyén don khoi kién yéu cau bi don thanh toan d6i véi gia tri con lai cia hop
dong 1a c6 can ci.

Pbi véi s6 tién bao hanh cong trinh, theo hop dong bi don sé& giit lai 5%
gia tri hop ddng trong thdi han 12 thang. Ngay 25/8/2016 cac bén da ky ban giao
cong trinh va dua cong trinh vao su dung, Cong ty HD khong co bét ky thong
bao nao vé viéc yéu céu Cong ty TY thuc hién trach nhiém bao hanh. Pén thoi
diém xét xtr so thdm (ngay 02/10/2017) da hét 01 nim va khong phat sinh tranh
chép lién quan dén viéc thi cong cong trinh xay dung toa nha. Do d6, yéu cau
ciia Cong ty TY vé viéc budc Cong ty HP thanh todn 5% tién bao hanh cong
trinh 1a ph hop vé6i ndi dung hai bén da thoa thuan nén c6 co s chip nhén.

Trong qué trinh Cong ty TY thi cong, khéi luong cong viée thuc té co
phat sinh thém, gia tri phat sinh dugc Cong ty HP thira nhan va Céng ty TY
cling thong nhat 1a 28.325.468 dong (but luc 319). Nhu vdy, gia tri phat sinh nay
s& duoc tinh vao tong gia trj thi cong cong trinh va Coéng ty HD c6 nghia vu
thanh toan cho Cong ty TY theo thoa thuan trong hop dong ma hai bén da ky.

[4] Xét cac yéu cau phan t6 ctia Cong ty HD: Tai cap so tham, bi don
Cong ty HP phan t6 yéu ciu nguyén don thanh toan cho bi don sb tién
799.970.447 dong, trong d6 gom c6 639.449.349 dong chi phi hoan thién cong
trinh ma theo hop dong phai thudc trach nhiém thi céng ciia Cong ty TY va
160.521.098 dong chi phi do Cong ty TY 1am hao hut vat tu gach vuot qua mirc
quy dinh.

[4.1] D6i v6i tién chi phi hoan thién cong trinh do Cong ty HD thuc hién
thay trach nhiém cua Cong ty TY 639.449.349 dong, tai cap phuc tham, Cong ty
HD thay d61i mot sb yéu cau, giam xubng con 495.990.849 dong. Trong do bao
gdm thi cong son nudc ting 9 1a 58.905.000 ddng, son nudc tang 2 1a
30.030.000 dong, son hanh lang ting 3 1a 4.620.000 ddng, sira hanh lang
3.850.000 dong, son can F va cau thang 71.652.000 dong, thi cong son nudc
defect 207.570.110 dong, thi cong gach va tang trét 12.154.977 dong, thi cong
vé sinh 74.756.250 dong.

Can clr chimg ¢t cac bén duong su xuét trinh, xét cic hang muc trén thay
rang: Qua cac bién ban hop ngay 20/7/2016, thu cong truong cia Cong ty HD
ngay 27/7/2016 va bién ban hop ngay 01/8/2016 thi cong tac hoan thién cong
trinh con mot s6 cong viéc con dang do gom: Tang 2, tang 9, hanh lang va cau
thang, stra chita cac 161 k¥ thuat. Tuy nhién, vé khéi luong cong viéc dang do
con lai cu thé nhu thé nao sau ngay 01/8/2016 thi hai bén khong xac dinh dugc.
Hai bén chi thong nhat: “HD sé tir bé tri nhdn lec, vit liee dé tiép quan cdc phan
viéc dang dé bao gom chi phi thué muwén t6 doi dé hoan thanh khéi lwong cong
viéc dang do...chi phi nay sé dwoc tinh toan cu the va gui den cty TY. Sau khi
thong nhat, chi phi trén sé dwoc khdu triv trie tiép vao quyét toan ciia TY”. Sau
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khi hoan thién cong trinh, Cong ty HP gui cho Cong ty TY danh muc chi phi
cong tac hoan thién cong trinh, theo d6 c6 mot sd cong viéc khong nam trong
cac cong viéc con dang do néu trén, Cong ty TY khong chap nhan nén khong co
co s& xem xét. Can cr vao bang chi phi doi ching cong tac hoan thién tai cong
trinh (but lyc 312-314) ma Cong ty TY phan hdi cho Cong ty HD thi thdy rang:
Dbi v6i cong tac son tang 2 va tang 9, Cong ty TY chap nhén sb tlen 88.935.000
ddng chi phi Cong ty Hb da thuc hién nhu’ng yéu cau duoc can trir sb tién
121.100.000 ddng 1a chi phi va thiét hai ma Cong ty TY phai nu6i quan trong
hai tuan 6 va 7. Xet thdy, trong hai tudn 6 va 7 1a thoi gian Cong ty TY dang
thue hién tién do cong viéc theo hop ddng va sau d6 da dugc cac bén quyét toan
qua 08 dot, gia tri quyét toan ciing dugc cac bén théng nhat. Trong ndi dung cac
bang quyét toan thi khong c6 khoan phat sinh chi phi nuéi quan nhu Cong ty TY
trinh bay va cling khong ¢6 vén ban nao ghi nhén sy thoa thuén cua hai bén vé
chi phi nu6i quan tun 6 va 7 s€ duge quyét toan sau. Dong thoi, Cong ty Hb
cling khong dong ¥ can trir nén khong co cin cir chdp nhan viéc cén trur
121.100.000 ddng chi phi Céng ty TY nudi quan vao chi phi thyc hién coéng tac
son tang 2, tang 9 cua Cong ty HP.

Pbi voi cong tac thi cong son nude defect (cac khiém khuyét, 16i) va thi
cong vé sinh cdng trinh, Cong ty TY cho rang da thuc hién ddm va nhiéu lan doi
v6i cac 16i khong phai do Cong ty TY gay ra. Vé cong tac thi cong vé sinh
khong nam trong cc cong viéc Cong ty TY va Cong ty HP da ky hop dong, mat
khac qua trinh thi cdng cong trinh Cong ty TY da thuc hién v¢ sinh d6i véi
nhimg cong viéc cua minh nén khong dong y Cong ty HD ap dung Piéu 6.2 cua
hop ddng dé yéu cau Cong ty TY can trir khi thanh quyét toan. Xét thay, yéu cau
nay cua bi don khong nam trong ciac cong viéc con dang do duogc thong ké néu
trén, khong dugc nguyén don chip nhan, bi don ciing khong cung cap duogc
chtng ctr dé ching minh da bo ra chi phi dé thyc hién cac cong viéc trén nén
khéng c6 co sd chap nhan yéu cau nay cua bi don.

Pbi voi cong tac son hanh lang tang 3 1a 4.620.000 dong, sira hanh lang
3.850.000 dong, Cong ty TY chi chdp nhan mot phan, phan con lai Cong ty HP
khong cung cap duoc chimg ctr chitng minh s6 chi phi ndy nén chi ¢ co so xéac
dinh chi phi theo thtra nhan ctiia nguyén don.

Pbi voi cong tac son cin F va cau thang 1a 71.652.000 dong va thi cong
gach + tang trét 1a 12.154.977 dong Cong ty HD da thong nhét véi Cong ty TY
vé sO luong (theo vin ban trinh bay ¥ kién ciia bi don tai cap phuc tham) nén
Hoi dong xét xir khong xem xét lai.

Tu cac phan tich trén xét théy, theo thoa thuin cta cac bén tai Piéu 3.1
ctia hop dong thi Cong ty TY khong c6 bat ky 1y do nao dé cham tré hay tri hodn
thue hién cong viée. Truong hop khéng dam bao tién do theo yéu cau thi bi phat
do cham tré (Piéu 12.2), truong hop khong hoan thanh du sb luong san pham
hodc chat lugng khong dat thi phai lam lai (Piéu 12.3). Qua trinh thyc hién hop
déng, Cong ty TY chua bi phat do cham tré. Bi don cho réng da lam thay
nguyén don mot sé phan viéc nhung bi don khong cung cap duoc ching cir cu
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thé chimg minh khéi lugng cong viéc con dang do. Do d6, chi ¢6 cin cit chap
nhan céc khoan chi phi dugc Cong ty TY thong nhat tai bang chi phi d6i ching
cong tac hoan thién tai cong trinh nhu trén di phan tich bao gdm thi cong son
nuéc tang 2, ting 9 14 88.935. 000 déng + son hanh lang tang 3, stra hanh lang
1.694.000 dong + son can F, cau thang 71.652.000 dong + thi cong gach, tang
trét 12.154.977 ddng, tong cong 174.435.977 ddng. Toa an cap so thim ciing
xac dinh sb tién chi phi hoan thién cong trinh cua Cong ty HD 1a 174.435.977
déng nhung lai chdp nhan cho Céng ty TY can trir chi phi nubi quan
121.100.000 ddng 1a khong phu hop, can stra ban an so thAm dbi véi phan nay.
Dbi voi chi phi hoan thién cong trinh ma Céng ty HP da thuc hién néu trén sé
dugc khau trir tryc tiép vao quyét toan ctia Cong ty TY theo su thong nhit cua
hai bén tai bién ban hop ngay 01/8/2016 (but luc 287).

[4.2] Dbi véi s tién hao hut vat tu gach 160.521.098 dong: Nguyén don
khong dong y khau trir cho bi don sb tién nay véi 1y do: Bi don thay doi vé
phuong thue 16t gach mot s6 hang muc lam ting ty 1& gach phai cit. Theo hop
dong, khdi lugng gach dugc tinh theo ban vé& shop (ban vé thi cong) va dugc hao
hut ty 1& 1.5%. Do d6, khi c6 thay doi phuong thirc 16t s& 1am ting s6 luong gach
bi hao hut, sy viéc nay khong do Cong ty TY. Trong qua trinh thuong lugng dé
quyét toan cong trinh, Cong ty TY dong ¥ céan trir s tién nay dé quyét toan voi
bi don nhung phia bi don dua ra nhiéu khoan chi phi khac dé khau trir va sau khi
xem xét lai bang gia tri hao hut vat tu gach thi nguyén don khong dong y véi sb
tién nay.

Xét thay: Tai bang xac nhan hao hut gach Cong ty HD gui cho Cong ty
TY (but lyc 479), Cong ty HP xac dinh sd tién hao hut gach vat tu 1a
160.521.098 ddng. Cong ty HP ap dung don gia cho cac loai gach thap nhat 1a
77.000 dong/m” va cao nhat 1a 161.590 dong/m®. Tai bang dy toan kém theo hop
ddng (but luc 07-08) va cac hd so thanh toan 08 dot da dugc cac bén thong nhat
thi don gia d6i VO’l cac loai gach vat tu thip nhit 13 41.000 ddng/m? cao nhat 1a
49.000 ddng/m® (bao gdm ca vat tu va nhan cong). Viée Cong ty HD ap dung
don gia néu trén 1a cao hon du toan nhung chua c6 sy théng nhat ciia Cong ty
TY va Cong ty HDP khong dua ra dugc co so va chirng ¢t chirng minh cho viéc
ap dung don gia nay.

Mit khéc, theo hop dong va thuc té cac bén thuc hién hop dong theo tién
do thi cong va thanh toan theo tirng dot. Qua 08 dot thanh toan dugc cac bén
théng nhat va di ky vin ban xac nhan thi trong dot thanh toan lan tha 8 ngay
10/7/2016 thé hién toan b cong tac 6p 1at gach di thyc hién dugce 93.9%, thanh
tién 2.124.364.998 dong (but luc 90, 91). Can ctr bang du toan thi cong tac dp lat
gach con lai chua thyc hién sau 08 dot thanh toan la 2.263.419.321 déng -
2.124.364.998 dong = 139.054.323 ddng. Riéng khdi luong cac loai gach theo
hop ddng 1a 29.766,47m?, di thuc hién dugc 28.572,89m* (95,99%). Tai bang
tong hop thanh toan sb 8 (thuc té 1a dot 09 - bt luc 324) do Cong ty HP dua ra
thi cong tac 6p lat gach dot nay thanh tién 72.457.516 ddng. V& khdi luong cac
loai gach dp 1a 789,77m? (but luc 323). Téng khdi lwong gach op cua 8 dot va
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dot nay 1a 28.572,89m” + 789,77m’ = 29.362,66m” (chua vuot dinh mirc theo
hop ddng).

Ngoai ra, bang xac nhan hao hut gach do Cong ty HP dua ra (but luc 479)
c¢6 02 loai gach 1a Ceramic 300x600 cho bép va Ceramic 600x600 cho bép. Hai
loai gach nay co kich thudc khac vo1 gach theo bang du toan va gach da thanh
toan qua 08 dot 1a Ceramic 400x400 cho san trong tii bép trong can hd va gach
Ceramic 250x250 cho tudng va miat bép. Viéc thay doi, bo sung lat gach nay
khac voi hop ddng, chua c6 cin ctr xac dinh c6 sy thoa thuan thdng nhit giira
hai bén, do d6 gach vat tu néu c6 hao hut ting 1én thi Cong ty HD phai chiu do
Cong ty TY da thuc hién theo yéu cau cua Cong ty HD.

Nhu vay, can ct hop déng duoc cac bén thoa thuan, can cur 08 dot thanh
toan da dugc cac bén quyét toan, chua c6 can ctr xac dinh hao hut vat tu gach
v6i s6 tién 160.521.098 dong theo quyet toan ma Cong ty HD dua ra. Vi vy,
khéng c6 co s chip nhan yéu cau phan t6 cua Cong ty HP. Toa 4n cip so thAm
khong chap nhan yéu ciu phén té nay ciia Cong ty HP 1a ¢ can ci.

[5] Tir phan tich tai cAc Muc 3, 4 néu trén, xét thay Toa an cap so tham xir
chap nhan mot phan yéu cau khai kién cua Cong ty TY, budc Cong ty HP phai
thanh toan cho Cong ty TY gia tri con lai cia hop déng va chi phi bao hanh la co
can ctr, dung phap luat. Tuy nhién, Toa an cap so tham chap nhan cho Cong ty
TY can trir khoan tién nudi quan vao chi phi Cong ty HD da thyc hién hoan
thién cong trinh 1a khéng phu hop nén can sira lai phan nay. Cuy thé nhu sau:
Tong gia tri thuc hién hop dong 5.244.119.334 dong (bao géom 5.390.229.863
trir gia trj Cong ty HD da thuc hién hoan thién cong trinh 1a 174.435.997 dong,
cong gia tri phat sinh thém ma Cong ty TY da thuc hién 1a 28.325.468 ddng), trir
gia tri d3 dugc quyét toan va Cong ty TY tam tng 10% la 4.415.018.119 dong;
con lai Coéng ty HP ¢6 nghia vu thanh toan cho Cong ty TY sd tién 829.101.215
dong (trong d6 gém 564.062.781 ddng gia tri con lai cua hop ddng, 28.325.468
ddng chi phi phat sinh thém va chi phi bao hanh 1a 5% gia trj thuc té thuc hién
cong trinh 262.205.966 dong).

Dbi v6i yéu cau phan td cua Cong ty HD ddi véi Cong ty TY vé yéu cau
thanh toan chi phi thyc hién phan cong viéc con lai, Toa an cap so tham chi chap
nhan sd tién 53.335. 977 dong 1a chua phu hop phap luat. Vi vay, ¢6 co sO chap
nhan mat phan yéu cau khang c4o cia bi don Cong ty HP, can stra mot phan ban
an so tham. Y kién cua dai dién nguyén don va nguoi bao v¢ quyen loi ich hop
phap ciia nguyén don chi c6 cin cir chdp nhan mot phan. Y kién cua Kiém sat
vién dai dién Vién Kiém sat nhan dan tinh Binh Duong 1a phii hop phap luat.

V& an phi, do stra mot phan ban an S0 thAm nén Toa an Cé_p phuc thim sé&
xac dinh lai an phi so tham cho phu hgp. Doi véi an phi phic tham, Cong ty HD
khong phai chiu theo quy dinh cta phap luat.

Vi cac 1€ trén,

QUYET PINH:
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Can ct:
- Céc biéu: 125, 139, 141, khoan 4 Piéu 144, Piéu 145 Luat Xdy dyng
2014;

- Diéu 468 Bo luat Dan su 2015;

- Khoan 1, Piéu 147; khoan 2, Piéu 148; khoan 2, Diéu 308 B luit To
tung dan su; cac khoan 4, 5 Piéu 26; khoan 1, Diéu 29 Nghi quyét $6
326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 cua Uy ban Thuong vu
Quéc hoi quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va st dung &n phi
va 1€ phi Toa an.

Tuyén xur:

|. Chap nhan mot phan khang cao cua bi don Cong ty C6 phan K¥ thuat
va Xay dung HD, stra mt phén Ban an so' thAm s6 24/2017/KDTM-ST ngay 02
thang 10 nam 2017 cua Toa 4n nhan dan thanh pho T, tinh Binh Duong nhu sau:

1. Chap nhan mot phan yéu cau khoi kién cua nguyén don Cong ty Trach
nhiém hiru han Xay dyng TY doi voi bi don Cong ty C6 phan Ky thuat va Xay
dung HP vé viéc tranh chap hop dong thi cong xay dung.

Chép nhan mot phan yéu cau phan t6 ciia Cong ty C6 phan Ky thuat va
Xay dung HD doi voi Cong ty Trach nhiém hitu han Xay dung TY veé chi phi
hoan thién cong trinh 1a 174.435.977 dong.

Budc Cong ty Co phan K¥ thuat va Xay dung HP thanh toan cho Cong ty
Trach nhiém hitu han Xay dung TY tong so tién 829.101.215 dong (trong d6
gom 564.062.781 dong gia tri con lai ciia hop dong, 28.325.468 dong chi phi
phat sinh thém va chi phi bao hanh 5% gia tri thuc té thuc hién cong trinh
262.205.966 dong).

2. Khong chap nhian mot phan yéu cau phan t6 cua Cong ty Co phan Ky
thuat va Xay dung HP d6i v6i Cong ty Trach nhiém hiru han Xay dung TY vé
mot phan chi phi hoan thién cong trinh (321.554.872 ddng) va gia trj hao hut vat
tu gach (160.521.098 dong) tong cong 1a 482.075.970 dong.

3. V& an phi so tham:

- Cong ty C6 phan K¥ thuat va Xay dung HP phai chiu 36.873.000 dong an
phi do mot phén yéu cau khoi kién cua nguyén don dugc chép nhén va
23.283.000 dong an phi do yéu cau phan t6 khong dugc chap nhan. Tong s6 tién
an phi ma Cong ty Co phan K thuat va Xay duyng HD phai chiu 1a 60.156.000
dong, dugc khau trir 17.999.000 dong tam tmg an phi da ndp theo Bién lai thu
tam Ung 4n phi, 1& phi Toa 4n s6 0001366 ngay 03/8/2017 cua Chi cuc Thi hanh
an dan sy thanh phd T. Cong ty Co6 phan K¥ thuat va Xay dung HD con phai
ndp 42.157.000 dong.

- Cong ty Trach nhiém hitu han Xay dung TY phai chiu 8.721.000 dong 4n
phi ddi véi ph?m yéu cu phan td cua bi don duoc chép nhan. Pugc khau trir
19.735.000 dong tam tmg an phi di ndp theo Bién lai thu tam tng an phi, 18 phi
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Toa 4n s6 0000914 ngay 23/5/2017 va s6 0001454 ngay 16/8/2017 ciia Chi cuc
Thi hanh 4an dan sy thanh pho T. Chi cuc Thi hanh &4n dan sy thanh phé T hoan
trd lai cho Cong ty Trach nhi¢m hiru han Xay dung TY 11.014.000 dong.

Il. V& an phi phtic tham: Chi cuc Thi hanh 4n dan sy thanh phd T hoan tra
cho Cong ty C6 phan K§ thuat va Xay dung HP 2.000.000 dong tam tmg an phi
d3 nop theo Bién lai thu tam Ung 4n phi, 16 phi Toa an s 0001800 ngay
25/10/2017 cua Chi cuc Thi hanh an dan su thanh phé T, tinh Binh Duong.

Ké tir ngay ngudi duge thi hanh an c6 don yéu cau thi hanh 4n, ngudi phai
thi hanh an khong thi hanh &n, thi hang thang con phai chiu tién 14i ddi véi sb
tién cham thi hanh an theo quy dinh tai khoan 2 Diéu 468 Bo luat Dan sy tuong
g véi sb tién va thoi gian chua thi hanh an.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi ngudi duoc thi hanh an, ngudi phai thi hanh an c¢6 quyén thoa
thuan thi hanh 4n, quyén yéu ciu thi hanh an, ty nguyén thi hanh an hodic bi
cudng ché thi hanh an theo quy dinh tai cac Diéu: 6, 7 va 9 Luét Thi hanh 4n dan
su. Thoi hi¢u thi hanh an ban an duoc thuc hién theo quy dinh tai Piéu 30 Luat
Thi hanh an dan su.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
-TAND TP T;

-CCTHADS TP T; ~ 1

- Cac duong su; (B a ky)

- Luu: To HCTP, Toa KT, HSVA. Trﬁn Thi Nhan



