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VIV tranh chap hop dong lao dong,
hop dong dao tao, doi tién luong,
bao hiém xa hoi, bao hiém vy té, bao
hiém thét nghiép va bdi thuong thiét
hai do chdm dut hop dong lao dong

, _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO THU DAU MOT, TiNH BINH DUONG

- Thanh phéin Hpi dong xét xir so thim gom cd:

Tham phan - Chii toa phién toa: Ong Pham Ngoc Trung

Cdc Hoi tham nhén dan:

1. Ong Hoang Minh Tuin — Noi cong tac: Lién doan lao dong thanh pho
Tha Dau Mot.

2. Ong Nguyén Phudc Hai — Noi cong tac: Uy ban Mit tran t6 quoc
phuong Chanh MJ.

- Thw ky phién toa: Ba Lé Thi Kim Thoa - Thu ky Toa an nhan dan thanh
pho Thu Dau Mot, tinh Binh Duong.

- Pgi di¢n Vién Kiém sdt nhan dén thanh phé Thii Dau Mt tham gia
phién toa: Ba Lé Thi Thuy - Kiém sat vién.

Trong cac ngay 24 va 29 thang 7 ndm 2019, tai tru s¢, Toa an nhan dan
thanh ph Thu Dau Mot, tinh Binh Duong xét Xt so tham cong khai vu an lao
dong thu ly s6: 01/2019/TLST-LD ngay 16/01/2019 vé viéc tranh chap hop
ddng lao dong, hop ddng dao tao, doi tién luong, bao hiém xa hoi, bao hiém y té,
bao hiém that nghiép va bdi thudng thiét hai do cham dut hop dong lao dong,
theo Quyét dinh dua vu an ra xét xur s6: 02/2019/QDXXST-LD ngay 04/6/2019,
gitra cac duong su:

1. Nguyén don: Ba Nguyén Thi Ngoc D, sinh nim 1972.

Dia chi: khdi C, chung cu H, T6 105, Khu phé 7, phuong H, thanh phé T,
tinh Binh Duong. (c6 mat)

Ngueoi bdo vé quyén va lpi ich hop phdp ciia nguyén don: (A)ng,Ng‘uyén
Van Q — Luéat su Van phong Luat su L — thudc Poan Luét su Thanh pho H6 Chi
Minh. (c6 mat)

2. Bi don: Congty Y.



Dia chi: phudng P, thanh phd T, tinh Binh Duong.

Nguoi dai dien hop phdp cua bi don: Ong Pham Vin H (Pho Truong
phong K¢ hoach tong hop) va ba Ha Thi N (Nhan vién Phong ke hoach tong
hop), 1a nguoi dai dién theo ty quyén (van ban iy quyén ngay 19/02/2019). (c6
mat)

3. Nguoi c6 quyen loi, nghia vy lién quan: Bao hiém x& hoi thanh phd T.

Dia chi: phuong P, thanh phd T, tinh Binh Duong.

Nguweoi dai dign hop phap: Ong Phan Minh H, la nguoi dai dién theo phap
luat (Gidm doc Bao hiém xa hdi thanh pho T). (vang mat va c6 don yéu cau gidi
quyet vang mat)

4. Nguoi lam chung:

4.1. Ong Nguyén Ngoc K, sinh nim 1948.

Dia chi: khu dan cu B, quan B, Thanh ph6 Ho Chi Minh. (vang mét va c6
don yéu cau giai quyét vang mat)

4.2. Ong Nguyén Vian T, sinh nam 1989.

‘bia chi: phuong H, thanh phd T, tinh Binh Duong. (vang mat va c6 don
yéu cau giai quyet vang mat)

NOI DUNG VU AN:

- Nguyén don trinh bay:

Ba Nguyén Thi Ngoc D lam viéc tai Cong ty Y (sau day viét tat 1a Cong
ty) bat dau tir ngay 01/9/2015 dén ngay 31/8/2017 véi chuyén mén 1a Bac sy y
khoa. Ba D di 02 1an ky hop dong lao dong xac dinh thoi han véi Cong ty, mbi
hop dong c6 thoi han 13 12 thang. Hop déng thr nhat s6 382/2015/BVPSN ngay
01/9/2015, thoi han tu ngay 01/9/2015 dén ngay 31/8/2016, muc luong la
3.700.000 dong/thang kém theo tién thudng, phu cap va cac quyén loi khéc. Hop
dong thir hai s6 382/BVPSN ngay 01/9/2016, thoi han tir ngay 01/9/2016 den
ngay 31/8/2017, mirc lwong chinh hang thang la 4.100.000 dong kém theo tién
thuong, phu cAp va céac quyén lgi khac. Chirc vu cudi cung cua ba D tai Cong ty
1a Quyén trudng khoa chan doan.

Qua trinh lam viéc, Cong ty cir ba D di dao tao 02 lan. Lan thir nhat, theo
hop dong dao tao s6 236/HPDT ngay 01/10/2015, Cong ty cir ba D di hoc dinh
huéng chuyén khoa X-quang tai Bénh vién Cho Riy Thanh phé H6 Chi Minh
trong thoi gian 06 thang (tir ngay 01/10/2015 dén ngay 01/4/2016). Trong thoi
gian di hoc ba D khong duogc tra luong, thuong, phu cap cing nhu cac quyén lgi
khac, dong thoi ba D d3 phai dong hoc phi vai s6 tién 13.200.000 dong. Lan thir
hai, theo Hop dong dao tao sé 150/HPPT ngay 12/7/2016, ba D di dao tao an
toan blic xa cho nhan vién van hanh thiét bi trong y té tai Trung tim Ung dung
tién bo khoa hoc va cong nghé Binh Duong trong thoi gian 03 ngay (tr ngay 14
dén ngay 16/7/2016). Ba D da dong hoc phi 0 tlen 1.980.000 dong khi nhap
hoc, dén ngay 22/7/2016 thi dugc Cong ty hoan lai sd tién trén.
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Ngay 28/7/2017, ba D c¢6 guri thong bao cho Cong ty vé viéc khong tiép
tuc lam viéc tai Cong ty khi hop dong lao dong két thic vao ngay 31/8/2017 va
ba D khong 1am viéc tai Cong ty ké tir ngay 01/9/2017. Ngay 15/8/2017, Cong
ty thanh toan tién lwong thang 7/2017 cho ba D véi sb tién 23.963.310 dong sau
khi trir cac khoan thué va bao hiém. Ngay 08/10/2017, Cong ty giri cho ba D
Quyét dinh vé viéc tam ngung hop ddng lao dong sé 181/QD-BVPSNBD ngay
19/9/2017 kem phy luc, dong thoi moi ba D 1én Cong ty lam viéc. Ngay
12/10/2017, ba D dén Cong ty lam viéc theo thu moi va co kién nghi véi Cong
ty nhung khong duge Cong ty xem xét giai quyét. Sau do, ba D c6 gt khiéu nai
dén Cong ty. Ngay 19/10/2017, Cong ty gui Cong van s6 219 vé viéc tra 1oi don
khiéu nai v6i noi .dung: Bugc ba D phai | bdi thudng chi phi ddo tao 1a 19.140.000
ddng va khong dong ¥ hay quyét dinh s6 181/QD-BVPSNBD ngay 19/9/2017.

Viéc hai bén ky két hop dong lao dong sé 382/2015/BVPSN va phu luc
hop ddng ngay 01/9/2015 véi ndi dung: “Bénh vién chi chi tra cdc khodn lwong,
nang liec tham nién, trueot gid, lam thém gio ciia bdc sy Dung ké tir ngay bdc sy
Dung thyec té di lam viéc sau khi hoc xong dinh hwdng chuyén khoa Xquang” 12
trai quy dinh phéap luat tai Diéu 15, khoan 2 Piéu 17, Diéu 90, Piéu 91 cia Bo
luat lao dong, xam pham quyén va loi ich hop phap cua ba D. Do ba D 1a ngudi
lao dong cua Cong ty, bi chi phdi va phu thudc hoan toan vao Cong ty. Ba D
duoc Cong ty ctr di hoc 16p bdi dudng nghiép vu dé dap img nhu ciu ctia Cong
ty. Theo quy dinh tai Piéu 60, 62 ciia Bo luat Lao dong thi chi phi ddo tao thudc
nghia vu ctia nguoi st dung lao dong phai chiu. Theo quy dinh cua phép luat thi
tho1 gian di dao tao, tap huén, hoc tap cling la thoi gian lam viéc. Do do, viéc
Cong ty khong tra lvong cho ba D trong thoi gian ba D di hoc va budc ba D chiu
chi phi dao tao 1a khong ding. Ba D duoc Cong ty cir di hoc 02 1an nhung lai co
su bat nhat trong viéc hoan tra hoc phi.

Theo hop ddng lao dong da ky két gitta Cong ty va ba D thi tir thang
9/2015 dén thang 9/2016, Cong ty khong dong bao hiém cho ba D 1a khdng
dung quy dinh phap luat. Theo quy dinh phap luat, nguoi st dung lao dong co
nghia vu dong bao hiém nhu sau: Tir thang 9/2015 dén ‘thang 9/2016, Cong ty co
nghia vu déng bao hiém xa hoi (BHXH): 18%, bao hiém y t& (BHYT): 3%, bao
hiém that nghiép (BHTN): 1%, tong cong 22% vai s6 tién: 3.700.000 dong x 12
thang x 22% = 9.768.000 dong. Tir thang 9/2016 dén thang 5/2017: Cong ty c6
nghia vy déng bao hiém xa hoi la: 4.100.000 dong x 09 thang x 22 % =
8.118.000 dong. Tir thang 6/2017 dén thang 8/2017, Cong ty co nghia vy dong
BHXH: 17,5%, BHYT: 3%, BHTN: 1%, tong cong 21,5% véi s6 tién: 4.100.000
ddng x 03 thang x 21.5% = 2.644.500 dong. Tong sb tién 1a 20.530.500 dong.

Trong thoi gian tir 01/9/2016 dén thang 31/8/2017 thi hai bén thoa thuan
dong bao hiém voi ty 18 1a mdi bén dong 50% la khong ding quy dinh phép luat.
Trong thoi gian nay, ba D da dong vuot mic theo quy dinh ngudi lao dong phai
dong 1a 16,25% du so vé1 mirc quy dinh 1a 10,5%.

Trong qua trinh lam viéc tai Cong ty, ba D ludn c¢6 trach nhiém cao trong
cong viée, khong vi pham ky luat lao dong, tham chi dugc bd nhiém chiic vu
Quyén trudng khoa chan doan vao ngay 23/6/2016. Ba D c6 giri don dé nghi hoa
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giai tranh chép lao dong voi Cong ty tai Phong Lao dong thu:orng binh va xa hoi
thanh pho T. Tai budi hoa giai ngay 03/01/2018, gitra ba D va Cong ty khong
théng nhit dugc v6i nhau trong viée giai quyét vu viée nén budi hoa giai khong
thanh.

Theo don khoi kién, ba Nguyén Thi Ngoc D yéu ciu cac van dé sau:
- Tuyén bd cham dit hop dong lao dong s6 382/BVPSN ngay 01/9/2016.

-Huy Quyét dinh s6 181/QD/BVPSNBD ngay 19/9/2017 v& viéc tam
ngung hop dong lao dong.

- Budc Cong ty c6 nghia vu thanh toan, bodi hoan cho ba D tong sb tién:
62.515.450 ddng (trong d6: Tién luong thang 8/2017: 27.115.450 dong; chi phi
dao tao trude d6 ba D di dong: 13.200.000 dong va tién lwong 06 thang (tir ngay
01/10/2015 dén ngay 01/4/2016): 3.700.000 dong x 06 thang = 22.200.000
dong).

-Budc Cong ty c6 nghia vu thanh, quyét toan cic ché do bao hiém lién
quan theo quy dinh phap luat khi chdm dut hop dong lao dong, co trach nhiém
hoan thanh thu tuc xac nhan va hoan tra s6 bao hiém x4 hoi cho ba D, véi tong
cac khoan bao hiém 1a 20.530.500 dong.

-Budc Cong ty hoan tra cac gidy to ca nhan cho ba D: Gidy chiing nhan
nhén vién tham gia 16p an toan birc xa cap cho ba Nguyen Thi Ngoc D, Chimg
chi nhan vién burc xa do S¢ Khoa hoc va Cong nghé cap cho ba Nguyén Thi
Ngoc D, Quyét dinh sé 480/QD-SYT ngay 31/5/2017 vé viéc bd sung pham vi
hoat dong chuyén mon kham chira b¢nh do S¢ Y té tinh Binh Duong cép cho ba
Nguyén Thi Ngoc D.

Qua trinh chuan bi xét xtr, bd Nguyén Thi Ngoc D yéu cau Toa an giai
quyét nhirng van dé sau day:

- Tuyén bb cham dat hop dong lao dong sé 382/BVPSN ngay 01/9/2016.

-Huy Quyét dinh s6 181/QD/BVPSNBD ngay 19/9/2017 vé viéc tam
ngung hop dong lao dong.

- Budc Cong ty co nghia vy thanh toan cho ba D tong sb tién 61.315.450
d6ng, bao gom: Tién luwong thang 8/2017: 25.915.450 dong, chi phi dao tao ba D
da déng: 13.200.000 dong, tién lwong 06 thang (tir ngdy 01/10/2015 dén ngay
01/4/2016): 3.700.000 dong/thang x 06 thang = 22.200.000 dong.

-Budc Cong ty co nghia vu thanh, quyét toan cac ché do bao hiém lién
quan theo quy dinh phap luat cho ba D trong thoi gian tir thang 9/2015 dén thang
8/2016 voi s0 tién 9.768.000 dong va hoan tra s bao hiém x4 hoi cho ba D. Yéu
cau Coéng ty phai hoan tra sb tién ba D dd phai ndp vuot mirc thay Cong ty Ia
3.157.000 dong.

- Budc Cong ty hoan tra cac gidy to ca nhan cho ba D: Gidy chimg nhan
nhan vién tham gia 16p an toan birc xa cp cho ba Nguyen Thi Ngoc D, Ching
chi nhén vién birc xa do S¢ Khoa hoc va Cong nghé cap cho ba Nguyén Thi
Ngoc D, Quyét dinh s6 480/QD-SYT ngay 31/5/2017 vé viéc bd sung pham vi
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hoat dong chuyén moén kham chira bénh do So' Y té tinh Binh Duong cép cho ba
Nguyén Thi Ngoc D.

Pbi voi yéu cau phan td cia Cong ty budc ba D phai bdi thuong sd tién
19.140.000 ddng 1a khong dung quy dinh phap luat, ba D khong dong ¥ vi ba D
d3 ky 02 hop ddng lao dong voi thoi han 1a 24 thang. Hop dong lao dong cudi
cung dén thoi han 31/8/2017 cho nén ba D nghi viéc 1a do hop ddng lao dong
hét han 1 dang quy dinh phép lut.

Péi voi yéu cau clia Cong ty vé viéc yéu cau ba D bdi thuong thiét hai véi
s6 tién 73.930.000 dong thi ba D khong dong y. Ba D di nghi viéc do hop dong
lao dong hét thoi han, khong gy thiét hai cho Cong ty.

- Bi don trinh bay:

Cong ty théng nhat vé thai gian, noi dung hop ddng lao dong, hop déng
dao tao nhu nguyén don trinh bay.

Pbi v6i yéu cau tuyén bd cham dut hop dong lao dong s6 382/BVPSN
ngay 01/9/2016 do hét han hop dong thi Cong ty khong dong y. Do ba D vi
pham hop dong dio tao da ky két, khong tiép tuc 1am viéc cho Cong ty trong
thoi gian 02 ndm nhu théa thuan. Do d6, ba D phai c6 trach nhiém thuc hién hét
nghia vu theo 02 hop dong dao tao hodc ba D phai co trach nhiém bi thuong
chi phi dao tao cho Cong ty thi Cong ty s& cham dirt hop dong lao dong voi ba
D. Cong ty khong dong ¥ hiy Quyét dinh sé 181/QD/BVPSNBD ngay
19/9/2017 vé viéc tam ngung hop dong lao dong.

Dbi véi yéu cau ctia bd D vé viée thanh toan tién lwong thang 8/2017:
Theo Danh sach nhén tién luong thang 8/2017 thi luong cua ba D 1a 27.610.000
ddng, tién luong sau khi da trir bao hiém xa hoi, thué thi con lai 12 25.915.450
dong. Theo két qua binh bau lao dong gioi thang 8/2017, ba D dat loai C vi vi
pham cam két hai hop dong dao tao 1am cho Coéng ty ton that rat nhiéu, ba D
nghi viéc trong luc Cong ty chua c6 nguoi phu trdch phong an toan buc xa. Do
d6, can ctr khoan 1, myc A tiéu chuan binh bau lao dong giéi hang thang va
khoan 3, myc 1 mirc thuong thang ctia Quy ché xét khen thudng nhan vién Cong
ty, sau khi ba D bdi thuong chi phi dao tao, Cong ty sé& tra luong thang 8/2017
cho ba D voi s6 tién 13.495.450 dong sau khi trir thué thu nhap ca nhan va phan
tram chénh léch d(’)ng bao hiém theo qui dinh.

Pbi v6i yéu cau cia ba D vé viéc bude Cong ty chi tra tién luong 06 thang
tir ngay 01/10/2015 dén ngay 01/4/2016 va chi phi dao tao v&i sO tién
13.200.000 dong. Theo hop dong lao dong sd 382/2015/BVPSN va phu luc hop
ddng ngay 01/9/2015 giira Cong ty va ba D thi trong khoan 6 phu luc hop dong
c6 ghi rd: “Bénh vién chi chi tra cdc khoan lwong, nang luc thdm nién, truot
gid, lam thém gio cia bdc sy Dung ké tir ngay bdc sy Dung thuwc té di lam viéc
sau khi hoc xong dinh huong chuyén khoa Xquang”. Do do6, ba D di dao tao tir
ngay 01/10/2015 dén ngay 01/4/2016, khong c6 1am viéc tai Cong ty nén Cong
ty khong phai tra lwong cho ba D. Pdng thoi, theo hop dong dao tao so
236/HPDT ngay 01/10/2015 gitra Cong ty va ba D thi khoan 6 Diéu 1 ghi rd: "
Chi phi dao tao do ba Nguyén Thi Ngoc D chi trda” va muc 2 Khoan 3 Piéu 2 ghi
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“Do chi phi dao tao dwoc ngwoi lao ddng chi trd, néu khéng lam viéc cho
bénh vién hodc lam khéng di thoi gian cam két theo hop dong ddo tao, bdc sy
Dung phdi béi thuwong chi phi quan 1y bang hoc phi Bénh vién Cho Rdy thu”. Do
d6, Cong ty khong c6 nghia vu phai chi tra tién luong 06 thang tir ngay
01/10/2015 dén ngay 01/4/2016 va chi phi dao tao cho ba D.

Déi voi yéu cau chi tra cac khoan bao hiém: Theo hop dong lao dong sb
382/2015/BVPSN va phu luc hop dong ngay 01/9/2015 giita Cong ty va ba D thi
trong khoan 6 phu luc hgp ddng, trong thoi gian ba D 1am thu tuc nhap hoc va di
hoc (tir thang 9/2015 dén thang 3/2016) Cong ty khong tra luong va phu cap cho
ba D dong nghia viéc Cong ty cling khong dong bao hiém cho ba D. Céng ty chi
d6éng y déng bao hiém cho ba D trong thoi gian con lai tir thang 4/2016 dén
thang 8/2016 va dong y hoan tra phan tién bao hiém xa hoi ba D da dong vuot
muc trong thoi gian tir thang 9/2016 dén thang 8/2017 véi sb tién 3.157.000
dong.

Dbi v6i cac gidy to ba D yéu cau Cong ty tra gdbm: Gidy chimg nhan nhan
vién tham gia 10p an toan birc xa cp cho ba Nguyén Thi Ngoc D, Chtng chi
nhan vién birc xa do S& Khoa hoc va Coéng nghé cip cho ba Nguyén Thi Ngoc
D, Quyét dinh sd 480/QD-SYT ngay 31/5/2017 vé viéc bod sung pham vi hoat
dong chuyén moén kham chira bénh do S¢ Y té tinh Binh Duong cip cho ba
Nguyén Thi Ngoc D, s6 bao hlém x4 hoi. Trong Piéu 3 quyét dinh s6 181/QD-
BVPSNBD ngay 19/9/2017 vé viéc tam ngung hop dong lao dong ddi véi ba D
ghi r8: “Bénh vién sé trd lai sé bdo hiém va cdc gidy to chieng nhdn ddo tao
chuyén khoa sau khi bdac sy Dung dd boi thuong chi phi dao tao”. Cong ty s&
hoan tra cho ba D sau khi ba D bdi thudng cho Cong ty céac thiét hai di gay ra.

Cong ty c6 yéu cau phan té ddi voi ba Nguyén Thi Ngoc D, yéu cau Toa
an giai quyét nhitng van dé sau:

Can ctr Hop dong dao tao sd 236/HPPT ngay 01/10/2015 giita Cong ty
véi ba Nguyén Thi Ngoc D vé dao tao dinh hudng chuyén khoa chan doan hinh
anh tai Bénh vién Chg Ray Thanh phé H& Chi Minh. Do ba D vi pham cam két
thoi gian 1am viéc cho COng ty nén ba D phai bdi thudng chi phi quan Iy theo
muc 2 khoan 3 Piéu 2 cua hop dong dao tao, sé tién cu thé la 2.200.000
dong/thang x 06 thang = 13.200.000 dong.

Can ctr Hop dong dao tao sé 150/HPDT ngay 12/7/2016 giita Cong ty véi
ba Nguyén Thi Ngoc D vé dao tao An toan burc xa cho nhan vién van hanh thiét
bi trong y té tai Trung tAm Ung dung tién bo khoa hoc va cong nghé Binh
Duong. Do ba D vi pham cam két thoi gian 1am viéc cho Cong ty nén ba D phai
bdi thuong theo muc 2 khoan 3 Piéu 2 cua hop ddng dao tao, sd tién cu thé 1a
1.980.000 ddng/thang x 300% = 5.940.000 dong.

Ngoai ra, do ba D da dugc Cong ty cho di dao tao va duoc cap chang chi
hanh nghé chan doan hinh anh nhung 02 thang sau khi duoc cip chang chi ba D
nghi viéc di gdy ra rat nhiéu kho khan, ton that vi luc nay Céng ty khdng co
nguoi phy trach phong an toan birc xa. Do d6, Cong ty yéu cau ba Nguyén Thi
Ngoc D béi thuong sb tién 73.930.000 dong. Pay 1a thiét hai Cong ty phai chiu
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do phai hop dong véi bac sy Nguyén Vian Thy va bac si Nguyén Ngoc Khoi dé
lam thay céng viéc cua ba D. Cu thé:

Ba D nghi viéc tir ngay 31/8/2017 nén Cong ty phai hop dong véi bac si
Nguyén Vin Thu cho di dao tao chan doan hinh anh tir thang 7/2017, hop ddng
vé6i bac st Nguyén Ngoc Khoi doc chan doan hinh anh tir thang 9/2017. Truong
hop ba D tiép tyc 1am viéc thi tién luong Cong ty phai tra cho ba D téng cong la
438.000.000 ddng, cu thé: Tir thang 9/2017 dén thang 6/2018: 27.000.000 dong
x 10 thang = 270.000.000 dong. T thang 7/2018 dén thang 12/2018:
28.000.000 dong x 6 thang = 168.000.000 dong.

Viéc hop ddng voi bac si Thu phat sinh cac chi phi téng cong la:
230.930.000 dong, cu thé: Tir thang 9/2017 dén thang 4/2018: Tién luwong 1a
53.230.000 dong, tién tro cap di hoc 06 thang 13 11.700.000 d6ng, tién hoc phi la
24.000.000 d6ng. Tong cong 1a 88.930.000 dong. Tur thang 5/2018 dén thang
6/2018: Tién lwong 13 17.000.000 dong/thang x 02 thang = 34.000.000 dong. Tur
thang 7/2018 dén thang 12/2018: Tién luong 1a 18.000.000 dbng/thang x 06
thang = 108.000.000 dong.

Viéc hgp dong vai bac s Khoi phat sinh tong chi phi: 280.000.000 dong,
cy thé: Tur thang 9/2017 dén thang 12/2018: Tién lwong l1a 17.500.000
dong/thang x 16 thang = 280.000.000 dong.

Tong sb tién Cong ty phai thanh toan cho bac si Thu va bac si Khoi 1a
510.930.000 ddng. Nhu vay, sau khi khau trir tién luong ctia ba D tinh dén thang
12/2018 thi Céng ty phai chi thém sé tién 73.930.000 dong. Pay 1a thiét hai cua
Cong ty phét sinh do ba D nghi viéc.

Tong 6 tién Cong ty yéu cau ba D phai boi thudng 1a: 13.200.000 dong +
5.940.000 dong + 73.930.000 dong = 93.070.000 ddng.

- Nguroi ¢6 quyeén loi nghia vu lién quan trinh bay:

Tai vian ban s6 762/CV-BHXH ngay 06/5/2019, Bao hiém x& hoi thanh
phd T xac dinh: Tur thang 9/2016, Cong ty dang ky tham gia BHXH cho ba
Nguyén Thi Ngoc D véi s6 s6 BHXH 7908014429. Thoi gian dong BHXH cho
ba D tom tat nhu sau: Tir thang 9/2016 dén thang 12/2016, muc lwong dong la
4.460.000 dong. Tur thang 01/2017 dén thang 08/2017, mac luong dong la
4.710.000 dong. Pén thang 9/2017, Cong ty da thuc hién cat giam tham gia
BHXH dbi v6i ba Nguyén Thi Ngoc D.

- Nguroi 1am chiing 6ng Nguyén Ngoc Khai trinh bay:

Ong Khdi 1am viéc tai Cong ty theo cac hop déng nhu sau: Hop ddng sé
202/QbB/BVPSNBD ngay 01/09/2017 thoi gian tr ngay 01/09/2017 t6i ngay
31/12/2018, mirc luong 1a 17.000.000 dong, hop dong sé 0113/QD/BVPSNBD
ngay 02/01/2019 thoi gian tir ngay 01/01/2019 dén ngay 31/12/2019 mic luong
khoan 1a 16.700.000 dong/thang. Thoi gian lam viéc tir 13 gio dén 17 gio tir tha
2 dén hét ngay tha 6 hang tuan. Céng viéc 1a phu trach phong XQ bénh vién.
Ong Khoi da nhan du lwong ti nay.

- Ngueoi lam chirng éng Nguyén Van Thu trinh bay:
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Ong Thuy 1a bac si lam viéc tai Cong ty tir ngay 17/7/2017. Ong Thu va
Cong ty da ky hop dong lao dong véi thoi han 05 nim. Cong viéc cua 6ng Thu
lam tai khoa chan doan hinh 4nh, nhiém vu chinh 14 siéu am, doc phim X-quang.
Mirc lwong va phu cap 6ng Thu duoc nhéan 1a 17.000.000 dong/thang. Ong Thu
da duoc Cong ty cir di hoc 16p so bo chan doan hinh anh trong 06 thang tai Bénh
vién Cho Ry tir thang 10/2017 cho dén thang 4/2018. Trong thoi gian hoc, 6ng
Thu duoc huong luong 1a 4.000.000 ddng/thang va tién phu cap di hoc trong 06
thang 14 11.000.000 dong. Tién hoc phi 13 24.000.000 déng do Cong ty chi tra.
Sau khi hoc xong, ong Thu duogc ctr lam béc si chan doan hinh anh tai khoa chan
doan, chuyén mon siéu dm va doc phim X-quang. Hién tai 6ng Thu chua duoc
cap chimg chi hanh nghe nén Cong ty phai hop ddng véi bac si kKhac cé ching
chi hanh nghé dé ky gidy to chuyén mén.

Tai phién toa, nguyén don ba Nguyén Thi Ngoc D giir nguyén yéu cau
khoi kién trong qua trinh chuan bi xet xur, khong ddng ¥ v6i yéu cau phan tb cua
bi don. Ba D tu nguyén ndp phan tién bao hiém tuong mg theo nghia vu cua
nguoi lao dong trong thoi gian tir ngay 01/9/2015 dén ngay 31/8/2016. Nguoi
dai dién hop phap cua bi don gitr nguyén yéu cau phan td, bi don chi dong y
dong bao hiém cho ba D trong thoi gian con lai tir thang 4/2016 dén thang
8/2016 va dong y hoan tra phan tién bao hiém xa hoi ba D da dong vugt muc
trong thoi gian tir thang 9/2016 dén thang 8/2017 véi sb tién 3.157.000 dong.
Nguoi ¢6 quyén loi, nghia vu lién quan Bao hiém x4 hoi thanh phé T, nguoi lam
ching 6ng Nguyén Ngoc Khoi, ong Nguyén Van Thy ving mit va ¢ don yéu
cau giai quyét vang mit.

Nguoi bao vé quyén va lgi ich hop phap ciia nguyén don trinh bay quan
diém: Quan hé lao dong giira ba Nguyén Thi Ngoc D va Cong ty di duoc xac
lap tir thoi diém hai bén ky két hop dong lao dong I1a ngay 01/9/2015. Thoi han
hop dong d6i véi ba D két thuc vao ngay 31/8/2017, nén viéc ba D cham dut
hop ddng khi thoi han hop dong két thic 1a dung theo quy dinh phap luat. Khi
sap hét thoi han hop dong, ba D di co thong bao vé viéc cham dut hop dong
nhung Cong ty lai ban hanh Quyét dinh s 181/QD-BVPSNBD ngay 19/9/2017
Vé Viéc tam ngung hop d6ng lao dong ddi vai ba D 1a khong dung quy dinh phap
luat. Do hop dong lao dong giita ba D va Cong ty da cham dat nén Cong ty co
nghia vu hoan tra cho ba D cac gidy to ma Cong ty da giit. Nguoi lao dong 1a
bén & thé yéu, moi thoa thuan gitra nguoi sir dung lao dong va ngudi lao dong
khong duoc trai quy dinh phép luat. Theo quy dinh tai khoan 3 Diéu 14, biéu
23, 24 cua Nghi dinh sb 05/2015/ND-CP ngay 12/01/2015 thi thoi gian 1am viéc
duogc tinh bao gom ca thoi gian di hoc nén viéc Cong ty thoa thuan khong tra
lwong trong thoi gian ba D di hoc 1a trai quy dinh caa phap luat. Do d6, Cong ty
phai c6 nghia vu tra luong trong 06 thang (tir ngay 01/10/2015 dén ngay
01/4/2016) cho ba D véi s6 tién 22.200.000 dong. Trong thang 8/2017, ba D da
hoan thanh tét cong viéc duoc giao, khéng vi pham noi quy, khong bi xir ly ky
luét nén khong c6 can cur dé Cong ty trir tién luong, thuong cua ba D. Déi voi
cac khoan tién bao hiém, tir thang 9/2015 dén thang 8/2016, Cong ty khéng
dong bao hiém cho ba D nén phai c6 nghia vu déng bao hiém theo ty Ié do phap
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luat quy dinh, ba D tu nguyén dong bao hiém dbi véi phan nghia vu cia nguoi
lao dong theo quy dinh phép luat. Béi vai tién bao hiém tir thang 9/2016 dén
thang 8/2017, ba D da déng vuot ty 1& thay Cong ty 1a 5,75% vai s tién
3.157.000 ddng nén yéu cau Cong ty c6 nghia vu hoan tra lai. Phia Cong ty ciing
tu nguyén hoan tra cho ba D sb tién nay nén dé nghi Hoi dong xét xuir ghi nhan.
Déi véi yéu cau phan té cua bi don, theo quy dinh tai Diéu 43 cua Bo luat Lao
dong, nguoi lao dong chi co nghia vu boi thuong chi phi dao tao khi don phuong
cham duat hop dong lao dong trai phap luat, ba D cham dat hop dong lao dong
v6i Cong ty theo dung quy dinh nén khong c6 nghia vu bdi thuong cho Cong ty
sb tién 19.140.000 d6ng. Quéa trinh 1am viéc, ba D khong vi pham noi quy,
khong bi ky luat, dong thoi ba D da nghi viéc theo dung quy dinh phap luat nén
khdng c6 méi lién hé giira viéc ba D nghi viéc véi thiét hai caa Cong ty. Vi vay,
y&u cau cua Cong ty vé viéc budc ba D bdi thuong sé tién 73.930.000 dong la
khong cé can cu theo quy dinh caa Bo luat lao dong.

Dai dién Vién kiém sat nhan dan thanh pho Thi Dau Mot, tinh Binh
Duong phat biéu y kién:

- V& tu@n theo phap luat té tung: Tur khi thu Iy vu an dén khi khai mac
phién toa so tham, Tham phan, Thu ky di tién hanh t6 tung dung quy dinh cua
phap luat. Vu an duoc dua ra xét xir dang thoi han theo quy dinh tai Biéu 203
ctia Bo luat T4 tung dan su. Tai phién toa, Hoi dong xét xt, Thu ky phién toa da
thuc hién day du tham quyén, trinh ty tha tuc theo quy dinh tai chwong XIV vé
phién toa so tham. Nguyén don, bi don, ngudi co6 quyén loi, nghia vu lién quan
da thyc hién ding quyén va nghia vu cta minh theo cac Piéu 70, 71, 72, 73 cua
Bo luat to tung dan su. Nhitng yéu cau, kién nghi dé khic phuc vi pham vé t6
tung: Khong cé.

- V& viéc giai quyet vu an: Cin cir vao céc tai ligu, ching cir 6 trong ho
s0' vu an, da duoc tham tra tai phién toa va két qua tranh tung cta nhitng nguoi
tham gia t& tung tai phién toa, xét thay:

Vé yéu cau khoi kién cua nguyén don:

+ Poi voi yéu cau chidm duat Hop dong lao dong sé6 382/BVPSN ngay
01/9/2016 giira ba Nguyén Thi Ngoc D va Cong ty. Xét thay, giita ba D va Cong
ty c6 ky két hop dong lao dong tir ngay 01/9/2015 voi chuyén mén 1a Bac sy y
khoa theo Hop dong lao dong sé 382/BVPSN ngay 01/9/2015 va phu luc hop
dong voi thoi han hop dong l1a 12 thang (tr ngay 01/9/2015 dén ngay
31/8/2016). Ngay 01/9/2016, hai bén ky két lai hop dong lao dong xac dinh thoi
han s 382/BVPSN va phu luc hgp dong véi thoi han hop dong 1a 12 thang, thoi
han két thuc hop dong lao dong nay la vao ngay 31/8/2017. Ngay 28/7/2017, ba
Nguyen Thi Ngoc D c¢6 thong bao dén Cong ty xin nghi viéc voi ndi dung khong
tlep tuc hop tac voi Cong ty khi két thic hop dong Theo quy dinh tai khoan 1
Piéu 36 B luat Lao dong thi hop dong lao dong cham durt khi hét han hop dong
nén yéu cau cham dat Hop dong lao dong s6 382/BVPSN ngay 01/9/2016 da ky
két gitra ba Nguyén Thi Ngoc D va Céng ty 1a c¢6 can cir chap nhan.



+ Pdi véi yéu cau bude Cong ty cé nghia vu thanh toan, bdi hoan tong sd
tién 61.315.450 ddng, bao gdm: Tién luong thang 8/2017: 25.915.450 dong, chi
phi dao tao ba D d3 doéng: 13.200.000 dong, tién lwong 06 thang (tir ngay
01/10/2015 dén ngay 01/4/2016): 3.700.000 dong/thang x 06 thang = 22.200.000
dong.

Pbi v6i yéu cau Cong ty thanh toan tién lwong thang 8/2017: Viéc Cong
ty cho rang do ba D dat loai C trong thang 8 do ba D vi pham cam két 02 hop
ddng dao tao va lam bénh vién ton that rat nhiéu 1a khéng c6 cin ctr vi theo quy
dinh tai Piéu 17 chuong III ciia Noi quy lao dong do Cong ty va quy ché xét
khen thudng thi viéc ba D xin nghi viéc khi hop lao dong hét thoi han khong
thudc trudng hop nhimg hanh vi vi pham dé xét binh bau A, B, C trong thang.
Hon nita, qua trinh binh xét loai C d6i v6i ba D ciing khong diing quy trinh vi
dén ngay 15/9/2017 ban giam déc mdi hop dot xuat dé binh bau loai C cho ba D
ma khong c6 bién ban binh bau A, B, C trong thang, khong cé su tham gia cua
nguoi lao dong va bang luong thang 8/2017 da duoc lap ngay 12/9/2017. Hon
nita, viéc ba D nghi viéc dd duoc su dong ¥ ctia Cong ty va déi voi sb tién luong
nay Cong ty thira nhan con no ba D nhung do ba D chua bdi thudng chi phi dao
tao nén Cong ty khong dong ¥ tra. Bi don ciing khong cung cp duoc ching cilr
gi chimg minh cho viéc nguyén don khong hoan thanh coéng viéc hodc co sai
pham trong qua trinh lam viéc, ciling nhu thiét hai thuc té ma Cong ty phai ganh
chiu khi ba D nghi viéc. Do do, co co so chap nhan yéu cau cua nguyén don vé
viéc yéu cau cong ty thanh toan tién luong thang 8/2017 voi sb tién 25.915.450
ddng theo quy dinh tai Diéu 47, 96 ctia B luat Lao dong nim 2012.

Pbi voi s6 tién chi phi dao tao ba da dong 1a 13.200.000 dong: Xét thay,
theo hop dong dao tao sé 236/HPPT ngay 01/10/2015 duoc ky két giira ba D va
Cong ty thé hién chi phi dao tao la do ba D tu chi, khong thé hién thoa thuan
vigc cOng ty s€ bdi hoan lai s6 tién nay cho ba D sau khi hoc xong nén khong co
co so chip nhan yéu cau ndy cia nguyén don.

Déi voi s tién lwong 06 thang (tir ngay 01/10/2015 dén ngay 01/4/2016)
1a 22.200.000 dong: Xét, hop dong lao dong ngay 01/9/2015 thé hién giira ba D
va Cong ty dd giao két hop dong lao dong tir ngdy 01/9/2015 voi muc luong
khoi diém 1a 3.700.000 dong; cung ngay 01/9/2015 hai bén ky phu luc hop dong
vo1 thod thuan: “Bénh vién chi chi tra cac khoan lwong, nang lyc tham nién,
trieot gid, lam dém thém gio cho BS Nguyén Thi Ngoc D ké tir ngay BS Dung
thwc té di lam viéc sau khi hoc xong dinh hwéng chuyén khoa Xquang”. Tuy
nhién, theo quy dinh tai khoan 2 Diéu 24 B6 luat Lao dong nam 2012 quy dinh
“Truwong hop phu luc hop dong quy dinh chi tiét mét so diéu, khodan cia hop
dong lao ddng ma dan dén cdach hiéu khdc véi hop dong lao déng thi thue hién
theo néi dung hop dong”. Viéc thoa thuan giira hai bén tai phy luyc hop dong
ngay 01/09/2015 Vé cach thtrc tra lvong 1a trai voi hop déng lao dong nén viéc
nguyén don yéu cau Cong ty tra luong 06 thang (tur ngay 01/10/2015 dén ngay
01/4/2016) véi sb tién 22.200.000 dong 1a ¢ co so chap nhan.

ot Dbi voi yéu cau Cong ty co nghia vy thanh, quyét toan cac ché do bao
hiém lién quan theo quy dinh phap luat cho ba D trong thoi gian tir thang 9/2015
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dén thang 8/2016 vdi so tien 9.768.000 dong va hoan tra so bao hiém xa hoi cho
ba D. Yéu cau Cong ty phéi hoan trd so tién ba D da phai ndp vuot mirc thay
Cong ty 1a 3.157.000 dong.

Xét thdy: Tai cong vin tra 101 s6 762/CV-BHXH ngay 06/5/2019 cia co
quan Bao hiém x4 hoi thanh phd T thi Cong ty méi dong bao hiém xa hoi cho ba
D tir ngay thang 09/2016 dén 08/2017. Nhu vy, thoi gian tir 09/2015 dén thang
8/2016 theo Hop dong lao dong sd 382/BVPSN ngay 01/9/2015 thi Cong ty
khong dong bao hiém x3 hoi cho ba D. Cin cir Diéu 186 Bo luat Lao dong va
Piéu 4 Nghi dinh 44/ND-CP ngay 10/5/2013 cua Chinh phu quy dinh chi tiét
mét s6 diéu cua Bo luat lao dong thi nguoi lao dong va nguoi st dung lao dong
c6 trach nhiém tham gia bao hiém xa hoi khi giao két hop dong lao dong. Do do,
Cong ty co trach nhiém dong bao hiém x3a hoi cho ba D tir thang 9/2015 dén
thang 8/2016 theo muc lwong dd thoa thuén trong hop déng la 3.700.000
ddng/thang véi sb tién phai dong bao hiém xa hoi bat budc 13 9.768.000 dong.

Pbi voi thoi gian dong bao hiém tir thang 9/2016 dén thang 8/2017 theo
Hop dong lao dong sd 382/BVPSN va phu luc hop dong duoc ky két ngay
01/9/2016 thi gitra hai bén c6 thoa thuan viéc dong bao hiém theo ty 1¢ mdi bén
dong 50%. Tuy nhién, theo quy dinh cta Luét bao hiém thi mirc dong bao hiém
xa hdi cia nguoi lao dong 1a 10,5% va cua ngudi st dung lao dong 1a 21,5% nén
viéc thoa thuan dong bao hlém xa hoi gitra ba D va Cong ty la trai quy dinh cua
phap luat. Nay, ba D yéu cau Cong ty phai hoan tra so tién 3.157.000 dong d6i
v6i s6 du da dong bao hiém xa hoi bat budc tir thang 9/2016 dén thang 8/2017
va phia bi don ciing dong v hoan tra lai cho ba D s6 tién du ndy nén c6 co s
chap nhén yéu cau nay cua nguyén don.

Do hop dong lao dong gitra ba D va Cong ty da cham dut do hét han hop
dong nén theo quy dinh tai khoan 3 Diéu 47 thi Cong ty co trach nhiém hoan
thanh thu tuc xac nhan va tra lai s6 bao hiém xa hoi cho ba D.

~ +D0di véi yéu cau Huy quyét dinh s6 181/QD/BVPSNBD ngay 19/9/2017
vé€ viéc tam ngung hop dong lao dong.

Xét thay, viéc ra quyét dinh s6 181/QD/BVPSNBD ngay 19/9/2017 vé
viéc tam ngung hop dong lao dong ctia Cong ty v6i Iy do ba Nguyén Thi Ngoc
D don phuong chdm dut hop dong lao dong 1a khong dung quy dinh ctia phap
luat vi theo quy dinh tai Piéu 129 B6 luat Lao dong thi nguoi st dung lao dong
co quyén tam dinh chi cong viéc cuia nguoi lao dong khi vu viéc vi pham cé
nhimg tinh tiét phirc tap can phai xac minh va truong hop cua ba D ciing khong
thudc truong hop tam hodn thyuc hién hop déng lao dong theo quy dinh tai Diéu
32 B luat Lao dong. Mit khac, hop dong lao dong dugc ky két gitra ba D va
Cong ty da két thiic vao ngay 31/8/2017 nhung dén ngay 19/9/2017 Céng ty ra
quyét dinh tam ngung hop dong lao dong 1a khong hop 1y. Do d6, c6 co s& chap
nhan yéu cau nay cua nguyen don.

+ D01 Va1 yéu cau budc Cong ty hoan tra cac gidy to cho ba Nguyen Thi
Ngoc D gom Gidy ching nhan nhan vién tham gia 10p an toan birc xa cép cho
ba Nguyén Thi Ngoc D; Chimg chi nhan vién birc xa do S& khoa hoc va cong
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nghé cap cho ba Nguyen Thi Ngoc D; Quyét dinh s6 480/QD-SYT ngay
31/5/2017 vé viéc bd sung pham vi hoat dong chuyén mén kham chira bénh do
S6' Y té tinh Binh Duong cap cho ba Nguyén Thi Ngoc D. Theo quy dinh khoan
3 Diéu 47 Bo lut Lao dong thi khi chAm dut hop dong lao dong, ngudi sir dung
lao dong c6 trach nhiém tra lai nhitng gidy t& khac ma ngudi st dung lao dong
dang giir cho ngudi lao dong va theo quy dinh tai Didu 20 cia Bo luat Lao dong
thi nguoi sit dung lao dong khéng duoc gitt ban chinh gidy to tuy than, vin
bang, chtng chi ctia ngudi lao dong. Do 6, viéc Cong ty gitt ban chinh cac vin
ban, chimg chi ctia ba D 1a vi pham quy dinh ctia phap lut nén cé co so chap
nhén yéu cau nay ctia nguyén don.

- D6i v6i yéu cau phan t6 cta bi don:

+ Pdi voi yéu cau boi thudng chi phi dao tao: Xét thay, ngay 01/10/2015
giita ba D va Cong ty c6 ky két hop dong dao tao sb 236/HPDT dé cir ba D di
dao tao DPinh hudng chuyén khoa Chan doan hinh anh tai bénh vién Cho Ray
thanh phé H6 Chi Minh véi thoi gian 1a 06 thang va chi phi dao tao la
13.200.000 ddng. Khi ky két hop ddng dao tao hai bén thoa thuan “Sau khi dao
tao phai lam viéc cho Cong ty TNHH Y Tam Giao - Bénh vién Phu san Nhi Binh
Duong it nhat 2 nam. Néu khong lam viéc cho bénh vién hodac lam khong du thoi
gian cam két theo hop dong dao tao, BS Ngoc Dung phai boi thuwong chi phi
quan 1y bang hoc phi Bénh vién Cho Rdy thu”. Tuy nhién, chi phi di hoc 14 do ba
D tu dong chir khong phai la do Cong ty dong cho ba D nén khong thudc truong
hop phai boi hoan chi phi theo quy dinh tai Piéu 62 BO luat Lao dong. Do do,
khong chap nhan yéu cu phan tb cia bi don dbi véi sb tién 13.200.000 dong.

Ngay 12/7/2016, ba D va Cong ty c6 ky két hop dong dao tao dé ctr ba D
di dao tao an toan birc xa cho nhan vién véan hanh thiét bi trong y té v6i chi phi
la 1.980.000 dong vé6i thoa thuan: “Sau khi dao tao phdi lam viéc cho Céngty
TNHH Y Tam Giao - Bénh vién Phu san Nhi Binh Duwong it nhdt 3 ndm. Néu
khéng lam viéc cho bénh vién hodc lam khong di thoi gian cam két theo hop
dong dao tao thi phai boi thwong 300% toan b chi phi ddo tao”. Cam két nay
cac bén thoa thuan trong thoi gian ba D dugc Cong ty cu di dao tao nén dugc
xem 12 mot thoa thuan vé thoi gian 1am viée ctia ba D, khong trai phap luat. Tuy
nhién, ba D chua lam viéc hét thoi han da thoa thuan trong hop dong dao tao
nhung d3 nop don xin nghi nén ¢6 co s& chap nhan yéu cau phan té cia bi don
vé viéc yéu cau ba D bdi thudng chi phi dao tao véi sb tién 5.940.000 dong theo
thoa thuan tai Piéu 2 ctia hop dong dao tao da ky két.

+ Dbi voi yéu cau ba D boi thuong so tién 73.930.000 dong: Xét thay,
mic du ba D ¢6 vi pham vé thoi han 1am viéc theo thoa thuén tai hop dong dao
tao nhung hop dong lao dong gilta ba D va Cong ty da hét thoi han vao ngay
31/8/2017 va ba D khong muon ky tiép hop dong lao dong vai cong ty. Ngay
28/7/2017, ba Nguyen Thi Ngoc D cé thong béo dén 'Cong ty xin nghi viéc voi
noi dung khong tiép tuc hop tac voi Cong ty khi két thuc hop dong va dugc
Cong ty chap thuin bing viéc Cong ty dd ban hanh Quyét dinh sd
181/QB/BVPSNBD ngay 19/9/2017 vé viéc tam ngung hop dong lao dong dbi
v6i ba D nén theo quy dinh tai diém a khoan 2 cta Phu luc hop dong ngay
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01/9/2015, ba D khong phai boi thuong thiét hai cho Cong ty sau khi ba D nghi
viéc. Do do, khong chap nhan yéu cau phan t6 ctia Cong ty ddi véi viée yéu cau
ba D bodi thudng sd tién 73.930.000 dong.

Tir nhitng phan tich trén, nhan thiy c6 co sé chip nhan mot phan yéu cau
khaoi kién ctia nguyén don, chap nhan mot phan yéu cau phan t6 ctua bi don; dé
nghi Ho1 dong xét xir xem xét, quyét dinh.

NHAN PINH CUA TOA AN:

[1] V& quan hé phap luat tranh chip va thAm quyén giai quyét vu an:

Nguyén don ba Nguyén Thi Ngoc D khoi kién d6i v6i bi don Cong ty Y
yéu cau chim dat hop dong lao dong, hiy quyét dinh vé viéc tam ngung hop
ddng lao dong, thanh toan tién luong, hoan tra chi phi dao tao, thanh, quyét toan
cac ché do bao hiém va doi lai cac gidy to ma bi don gitt ciia nguyén don. Bi
don co6 yéu cau phan t4, yéu cau nguyén don bdi thuong thiét hai theo hop dong
dao tao, boi thuong thiét hai do cham dat hop dong lao dong. Vi vay, day la
quan h¢ tranh chap vé hop dong lao dong, hop ddng dao tao, doi tién luong, bao
hiém x3 hoi, bao hiém y té, bao hiém thit nghiép va bodi thudng thiét hai do
cham dut hop dong lao dong. Bi don ¢ tru s& tai phuong P, thanh phd T, tinh
Binh Duong. Do d6, cin ctt Piéu 32, diém ¢ khoan 1 Diéu 35, diém a khoan 1
Picu 39 Bo luat TH tung dan sy, vu an thudc tham quyén giai quyét caa Toa an
nhan dan thanh phé Thi Dau Mot, tinh Binh Duong.

[2] V& viéc thay d6i yéu cau khoi kién ctia duong su: Qua trinh giai quyét
VU 4n va tai phién toa, nguyén don thay d6i mot phan yéu cau khoi kién dbi véi
phan tién luong thang 8/2017 1a 25.915.450 dong, nghia vu thanh, quyét toan
cac ché d6 bao hiém lién quan theo quy dinh phap luat trong thoi gian tir thang
9/2015 dén thang 8/2016 voi sb tién 9.768.000 dong, hoan tra sé tién ba D da
phai ndp thay trong thoi gian tir thang 9/2016 dén thang 8/2017 1a 3.157.000
ddng. Xét viéc thay doi yéu cau khai kién ciia nguyén don khong vuot qua pham
vi yéu cau khoi kién ban dau. Do d6, cin ctr khoan 1 Diéu 244 cua Bo luat TS
tung dan su, Hoi dong xét xir chap nhan.

[3] Tai phién toa, nguoi co quyén loi, nghia vy lién quan Bao hiém xa
hoéi thanh phd T vang mat va c6 don yéu cau giai quyét vang mat. Nguoi lam
chimg 6ng Nguyén Ngoc Khoi, ong Nguyén Vin Thu da co 101 khai day du
trong qua trinh giai quyét vu an va da c6 don yéu ciu giai quyét ving mit nén
khong can thiét phai triéu tap tham gia phién toa. Do do, can clr vao cac Piéu
227, 228, 229 BO luat td tung Dan sy, Hoi dong x6t xtr tién hanh xét x&r vu an
Véng mat d6i véi nguoi co quyén loi, nghia vu lién quan, nguoi 1am ching.

[4] Vé néi dung:

Qua trinh giai quyét vu an cung nhu tai phién toa, nguyén don va bi don
déu thng nhat cac ndi dung vé thoi gian ky két va ndi dung hop dong lao dong,
phu luc hop dong lao dong, hop ddng dao tao gitra ba D va Cong ty, vé qua trinh
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ba D lam viéc tai Cong ty, thoi gian dao tao. DAy 1a cac tinh tiét khong can phai
ching minh theo quy dinh tai Diéu 92 Bo luat to tung dan su.

[4.1] Xét yéu cau khai kién ctia nguyén don:

[4.1.1] Vé yéu cau cham dat hop df)ng lao dong s6 382/BVPSN ngay
01/9/2016 giita ba Nguyén Thi Ngoc D va Cong ty; huy Quyét dinh s6
181/QD/BVPSNBD ngay 19/9/2017 vé viéc tam ngung hop dong lao dong: Hop
ddéng lao dong giita ba Nguyén Thi Ngoc D va Cong ty het han vao ngay
31/8/2017. Ngay 28/7/2017, ba D giri thong bao cho Cong ty vé viéc khong tiép
tuc 1am viéc khi hop dong két thuc va khong lam viéc tai Cong ty ké tir ngay
01/9/2017. Phia bi don khong dong y cham dut hop dong lao dong so
382/BVPSN ngay 01/9/2016 do cho ring ba D vi pham hop ddng dao tao di ky
két, khong tiép tuc 1am viéc cho Cong ty trong thodi gian 02 nim nhu thoa thuan
nén yéu cau ba D phai c6 trach nhiém thyuc hién hét nghia vy theo 02 hop dong
dao tao hodc ba D phai ¢o trach nhiém bdi thudng chi phi dao tao cho Cong ty
thi Cong ty méi chidm dut hop ddng lao dong véi ba D. Xét thay, hop dong lao
dong sd 382/BVPSN ngay 01/9/2016 c6 thoi han tir ngay 01/9/2016 dén ngay
31/8/2017, sau khi két thuc thoi han theo hop ddng, giira ba D va Cong ty khong
ky két thém hop dong lao dong va ciing khong co thoa thuan khac vé viéc gia
han hop dong. Theo quy dinh tai khoan 1 Piéu 36 Bo luat Lao dong, hét han hop
d6ng lao dong thi hop déng duwong nhién cham dut. Do hop dong lao dong giita
ba Nguyén Thi Ngoc D va Cong ty di chidm dit nén viéc ba D théng béo va
nghi viéc tai Cong ty tir ngay 01/9/2017 la dting quy dinh phap luat, Cong ty ban
hanh Quyét dinh s6 181/QD/BVPSNBD ngay 19/9/2017 vé viéc tam ngung hop
dong lao dong d6i v&i ba D 1a khong dung quy dinh phap luét. Do do, viéc ba D
yéu cau cham dut hop dong lao dong sd 382/BVPSN ngay 01/9/2016 va huy
Quyét dinh s 181/QbB/BVPSNBD ngay 19/9/2017 cua Cong ty vé viéc tam
ngung hop dong lao dong ddi véi ba D 14 c6 co s6.

[4.1.2] V& yéu cau thanh toan tién luong thang 8/2017 voi sb tién
25.915.450 dong Qua trinh giai quyét vu an ciing nhu tai phién toa, nguyén don
va bi don déu thong nhat mic lvong thang 8/2017 cua ba D theo Danh sach
nhan tién luong thang 8/2017 do bi don cung cip 13 27.610.000 dong, tién lwong
sau khi d3 trir bao hiém, thué thi con lai 1a 25.915.450 déng. Bi1 don cho rrfmg ba
D vi pham cam két hai hop dong dao tao lam cho Céng ty ton that rat nhiéu, ba
D nghi vi¢c trong luc Cong ty chua cd nguoi phu trach phong an toan buc xa
nén can ci khoan 1, muc A tiéu chuan binh bau lao dong gioi hang thang va
khoan 3, muc 1 muc thudng thang cta Quy ché xét khen thuéng nhan vién cua
Cong ty, két qua binh bau lao dong gidi thang 8/2017 cua ba D dat loai C. Do
d6, sau khi ba D boi thuong chi phi ddo tao, Cong ty s€ tra luong thang 8/2017
cho ba D sau khi d3 trir bao hiém xa hoi, thué véi sé tién 1a 13.495.450 dong.
Xét thay, viéc ba D chidm dit hop dong lao dong do hop dong hét han theo ding
quy dinh tai khoan 1 Diéu 36 B luat Lao dong. Theo quy dinh tai Piéu 103 B
luat Lao dong, tién thuong 1a khoan tién ma nguoi str dung lao dong thudng cho
ngudi lao dong cin cir vao két qua san xuat kinh doanh hang nim va muc do
hoan thanh cong viéc cta ngudi lao dong theo quy ché thudng do ngudi sir dung
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lao dong quyét dinh. Can c&t Quy ché khen thuéng nhan vién Bénh vién phu san
Nhi Binh Duong, nhan vién bi danh gia loai C khi thudc cac truong hop: “Hoan
thanh < 60% cong viéc hodc chat luwong khong t6t, doi nhdc nhé > 2 lan méi
lam, ¢6 sai sét gdy hdu quad nghiém trong; Tham 6, méc ngodc, hoi 16 bi bdt qua
tang, vi pham y dirc; Nghi khong phép > 7> ngay hodc nghl co phep twr 4 — 9
ngay; Khong ton trong té chirc lam anh huéng dén co quan”. Tuy nhién, phia
Cong ty khong cung cap duoc ching ¢t chtitng minh ba D vi pham céc ndi dung
nhu trén ma xac dinh do ba D vi pham cam két hai hop dong dao tao 1am cho
Cong ty ton that rat nhiéu, ba D nghi viéc trong luc Cong ty chwa c6 nguoi phu
trach phong an toan birc xa nén két qua binh bau dat loai C va trir tién thu:ong
ctia ba D 12 khong c6 cin ctr. Pong thoi, can ctr hop dong lao dong giira ba D va
Cong ty thi luong cua ba D dugce tra vao tuan tha hai cia thang sau, bang luong
d6i voi ba D d3 duoc Cong ty ban hanh vao ngay 12/9/2017 nhung dén ngay
15/9/2017 Cong ty méi t6 chtrc hop va danh gia ba D dat loai C 1a 6 mau thuan.
Theo nguyén tic tra luong quy dinh tai Piéu 96 Bo luat Lao dong thi nguoi lao
dong duoc tra luong truc tiép, ddy du va ding thoi han. Pong thoi, khoan 3 Piéu
47 Bo luat Lao dong quy dinh: “Trong thoi han 07 ngay lam viéc, ké tir ngay
cham ditt hop déng lao ddng, hai bén cé trdch nhiém thanh todn day di cdc
khodn c6 lién quan dén quyén loi ciia méi bén; trieong hop dic biét, cé thé kéo
dai nhung khéng dwoc qua 30 ngay”. Hop dong lao dong gilta Cong ty va ba D
d3 cham dut tir ngay 31/8/2017 nhung Cong ty budc ba D phai bdi thuong chi
phi dao tao thi mdi tra lvong thang 8/2017 cho ba D 1a trai quy dinh phap luat.
Do d6, viéc ba D yéu cau Cong ty thanh toan tién lwong thang 8/2017 véi sb tién
14 25.915.450 dong 1a c6 co so chap nhan.

[4.1.3] V& yéu cau thanh toan tién luong 06 thang (tir ngay 01/10/2015
dén ngay 01/4/2016) véi sb tién 22.200.000 déng: Ba D 1am viéc tai Cong ty tir
ngay 01/9/2015, trong thoi gian ba D duoc dao tao dinh hudéng chuyén khoa
chan doan hinh anh tai Bénh vién Chg Ray Thanh phd H6 Chi Minh (tir ngay
01/10/2015 dén ngay 01/4/2016), Cong ty khong tra luong cho ba D. Bi don cho
rang theo khoan 6 phy luc hop déng ngay 01/9/2015 giita Cong ty va ba D da
thoa thuan: “Bénh vién chi chi tra cac khodn lwong, nang luc tham nién, truot
gia, lam thém gio cua bac sy Dung ké tir ngay bac sy Dung thuc té di lam viéc
sau khi hoc xong dinh huong chuyén khoa Xquang”. Do vay, thoi gian ba D di
hoc khdng thuc té di 1am nén Coéng ty khong tra luong cho ba D. Nguyén don
xac dinh ba D 13 nguoi lao dong ciia Cong ty nén chiu sy Ié thudc, diéu dong cua
Cong ty. Viéc Cong ty ctr ba D di hoc nang cao nghiép vu 1a nham dam bao diéu
Kién thuc hién nhiém vu cua Cong ty giao. Thoi gian ba D lam viéc duoc tinh
bao gom ca thoi gian di hoc nén viéc Cong ty thoa thuan khéng tra lwong trong
thoi gian ba D di hoc 1a tréi quy dinh cua phap luat. Xét thay, tai khoan 8 Piéu 3
Nghi dinh s6 45/2013/ND-CP ngay 10 thang 05 nam 2013 cta Chinh phu quy
dinh chi tiét mot sé diéu cua bo luat lao dong vé thoi gio 1am viéc, thoi gio nghi
ngoi va an toan lao dong, vé sinh lao dong quy dinh vé thoi gio duogc tinh vao
thoi gio lam viéc duoc huong lwong: “Thoi gio hgi hop, hoc tap, tap hudn do
yéu cau cia nguwoi sir dung lao dong hodc dwoc nguoi s dung lao déng dong
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y”. Nhu vay, thoi gian Cong ty ctr ba Nguyén Thi Ngoc D tham gia dao tao dinh
huéng chuyén khoa chan doan hinh anh tai Bénh vién Chg Ray Thanh phd Hb
Chi Minh (tir ngay 01/10/2015 dén ngay 01/4/2016) ciing 1a thoi gian ba D 1am
viéc. Theo quy dinh Khoan 1 Biéu 90 cua Bo luat Lao dong: “Tién lwong la
khodn tién ma nguoi sir dung lao dong tra cho nguwoi lao déng dé thuc hién cong
viéc theo théa thugn”. Ngay 01/9/2015, giira ba D va Cong ty da ky hop dong
lao dong véi muc luwong 1a 3.700.000 ddng/thang. Can cir quy dinh tai khoan 3
Piéu 50 cua Bo luat Lao dong, noi dung thoa thuén tai khoan 6 phu luc hop
dong ngay 01/9/2015 gitra Cong ty va ba D vé quyén loi cia nguoi lao dong
thap hon quy dinh trong phap luat vé lao dong nén bi vo hi¢u. Do d6, viéc ba D
yéu cau Cong ty phai co nghia vu thanh toan lwong cho ba D trong thoi gian tir
ngay 01/10/2015 dén ngay 01/4/2016 14 ¢ co so.

Vé muc luong: Theo hop dong lao dong sé 382/2015/BVPSN ngay
01/9/2015 gitra ba D va Cong ty, hai bén théa thuan mac luong 1a 3.700.000
d6ng/thang. Tuy nhién, theo quy dinh tai Diéu 3 Nghi dinh s6 122/2015/ND-CP
ngdy 14/11/2015 cua Chinh phu, mac luong téi thiéu ving &p dung ddi Véi
doanh nghiép hoat dong trén dia ban thanh phd Tha Dau Mot (thudc vang 1) 1a
3.500.000 dong/thang. Bong thoi, tai Picu 5 quy dinh muc luong tra cho nguoi
lao dong lam viéc trong diéu kién lao dong binh thuong, bao dam du thoi gio
lam viéc binh thuong trong thang va hoan thanh dinh muc lao dong hoac cong
viéc da thoa thuan phai bao dam: “a) Khong thap hon mite Iong téi thiéu ving
doi Vi nguoi lao déng chiwa qua dao tao 1am cbng viéc gidn don nhat;b) Cao
hon it nhdt 7% so véi mite lwong toi thiéu viing doi Véi nguoi lao déng da qua
hoc nghé quy dinh tai Khodn 2 Piéu nay”. Khi lam viéc tai Cong ty, ba D 1a béac
s1, da tot nghiép dai hoc y khoa thudc trudng hop ngudi lao dong dd qua hoc
nghé theo quy dinh tai khoan 2 Biéu 5 Nghi dinh s 122/2015/ND-CP ngay
14/11/2015. Vi vay, tir ngay 01/01/2016, muc luong tdi thiéu cua ba D duoc
hudng khong thap hon mic 3.500.000 dong/thang x 7% = 3.745.000 dong. Tuy
nhién, ba D chi yéu cau Cong ty thanh toan lwong tir ngay 01/10/2015 dén ngay
01/4/2016 theo mirc 3.700.000 dong/thang véi so6 tién 22.200.000 dong, day 1a
su tu nguyén cua du:ong su nén Hoi ddng xét xir chap nhan.

[4.1. 4] Vé yéu cau lién quan dén tién bao hiém: Ba D yéu cau Cong ty
thanh, quyét toan cac ché do bao hiém lién quan theo quy dinh phap luat khi
cham dirt hop dong lao dong trong thoi gian tir thang 9/2015 dén thang 8/2016
vé6i sb tién 9.768.000 dong, hoan tra cho ba D s tién ba D da ndp bao hiém thay
Cong ty tir thang 9/2016 dén thang 8/2017 1 3.157.000 dong. Cong ty chi dong
y dong bao hiém xa hoi cho ba D trong thoi gian con lai tir thang 4/2016 dén
thang 8/2016 va dong ¥ hoan tra phan tién bao hiém xa hoi ba D da dong vuot
murc trong thoi gian tir thang 9/2016 dén thang 8/2017 vai sé tién 3.157.000
dong.

Xét thay, theo quy dinh Khoan 1 Piéu 186 Bo luat Lao dong thi ngudi sir
dung lao dong, nguoi lao dong phai tham gia bao hiém xa hoi bat budc, bao
hiém y té bat budc, bao hiém that nghiép. Giita ba D va Cong ty ky 02 hop dong
lao dong xac dinh thoi han, mdi hop dong 1a 12 thang. Nhu vay, ba D va Cong
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ty déu co nghia vu tham gia bao hiém xa hoi bat budc, bao hiém y té bat budc,
bao hiém that nghiép. Theo quy dinh tai cac Dleu 85 va 86 cua Luat bao hiém x3
hoi nam 2014, Pidu 13 Luat bao hiém y té nim 2008 (Stra d6i bd sung nim
2014), Diéu 57 Luat viéc 1am nam 2013, Luit An toan vé sinh lao dong, Nghi
dinh 44/2017/ND-CP ngay 14/4/2017 ctia Chinh phii, mic dong bao hiém xi
héi, bao hiém y té, bao hiém that nghiép nhu sau:

Tir thang 9/2015 dén thang 5/2017, nguoi st dung lao dong co nghia vu
dong BHXH: 18%, BHYT: 3%, BHTN: 1%, tong c@ngﬁ 22%, nguoi lao dong co
nghia vu dong BHXH: 8%, BHTN: 1%, BHYT: 1,5% tong cong 1a 10,5%.

Tir thang 6/2017 dén thang 8/2017, nguoi st dung lao dong co nghia vu
dong BHXH: 17,5%, BHTN: 1%, BHYT: 3%, tong cong 21,5%; nguoi lao dong
c6 nghia vu dong BHXH: 8%, BHTN: 1%, BHYT: 1,5% tong cong 1a 10,5%.

Do d6, Hop dong lao dong s6 382/2015/BVPSN va phu luc hop dong
ngay 01/9/2015 gitra Cong ty va ba D thoa thuin khong dong tién bao Hiém xa
hoi va hop dong s6 382/BVPSN ngay 01/9/2016 hai bén thoa thuan dong bao
hiém véi ty 16 13 mdi bén dong 50% 1a khong ding quy dinh phap luat. Nhu vay,
trong thot gian tu ngay 01/9/2015 dén ngay 31/8/2017, Cong ty va ba D co nghia
vu tham gia bao hiém xa hoi bat budc, bao hiém y té bat budc, bao hiém that
nghiép theo quy dinh phap luat. Nguyén don ba Nguyén Thi Ngoc D yéu cau
Cong ty thuc hién nghia vu dong bao hiém cho ba D trong khoang thoi gian tir
ngay 01/9/2015 dén ngay 31/8/2016 v6i muc luong theo hop dong 1a 3.700.000
ddéng. Cong ty chi déng ¥ dong bao hiém xa hoi cho ba D trong thoi gian tir
thang 4/2016 dén thang 8/2016 la khong dung phap luat. Xét thiy, tir ngay
01/9/2015 dén ngay 31/12/2015, muc luong déng bao hiém cho ba D 3.700.000
dong/thang 1a phu hop. Tuy nhién, tir ngay 01/01/2016, theo phan tich tai muc
[4.1.3], muc luong tbi thiéu ctia ba D dugc tinh 1a 3.745.000 déng. Pong thoi,
cin ctr theo Bang xdy dung thang luong, bang luong va phu cdp luong ngay
17/12/2015 ctia Cong ty xac dinh mirc luong t6i thiéu ddi v6i ctr nhan, k¥ su, dai
hoc (bac 1) 1a 4.100.000 dong/thang. Ngoai ra, theo hop dong lao dong sb
382/BVPSN ngay 01/9/2016 gitra ba D va Cong ty cling thoa thuan mirc luong
khoan 13 4.100.000 dong/thang. Vi vay, viéc ba D yéu cau Cong ty dong bao
hiém trong thoi gian tir ngay 01/01/2016 dén ngay 31/8/2016 voéi muc luong
3.700.000 ddng/thang la khdng phu hop véi quy dinh phap luat. Do vay, Hoi
dong xét xtr quyét dinh mirc lwong déng bao hiém cia ba D trong khoang thoi
gian tir ngay 01/01/2016 dén ngay 31/8/2016 1a muc tbi thiéu theo quy dinh
phap luat 1a 3.745.000 dong/thang. Nhu vay, trong khoang thoi gian tir ngay
01/9/2015 dén ngay 31/8/2016, Cong ty va ba D c¢6 nghia vu dong bao hiém véi
sb tién cu thé nhu sau:

T ngay 01/9/2015 dén ngay 31/12/2015, Cong ty c6 nghia vu dong:
BHXH: 18%, BHYT: 3%, BHTN: 1%, tong cong 22% x 3.700.000 dong/thang
x 04 thang = 3.256.000 dong. Tir ngay 01/01/2016 dén ngay 31/8/2016, Cong ty
c¢6 nghia vu dong: BHXH: 18%, BHYT: 3%, BHTN: 1%, tong cong 22% x
3.745.000 dong/thang x 08 thang = 6.591.200 dong. Tong sb tién bao hiém Cong
ty phai dong dbi voi ba D trong khoang thoi gian tir ngay 01/9/2015 dén ngay
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31/8/2016 12 9.847.200 dong.

Ba D tu nguyén dong bao hiém véi muc trong tng cia ngudi lao dong
nhu sau: T ngdy 01/9/2015 dén ngay 31/12/2015, ba D c¢6 nghia vu dong
BHXH: 8%, BHTN: 1%, BHYT: 1,5% tong cong l1a 10,5% x 3.700.000
ddng/thang x 04 thang = 1.554.000 dong. Tir ngay 01/01/2016 dén ngay
31/8/2016, ba D ¢6 nghia vu dong BHXH: 8%, BHTN: 1%, BHYT: 1,5% tong
cong 1a 10,5% x 3.745.000 dong/thang x 08 thang = 3.145.800 dong. Tong sd
tién bao hiém ba D phai déng trong khoang thoi gian tir ngdy 01/9/2015 dén
ngay 31/8/2016 14 4.699.800 dong.

Trong khoang thoi gian tir ngay 01/9/2016 dén ngay 31/8/2017, cin ct s6
bao hiém x4 hoi cua ba Nguyén Thi Ngoc D thé hién Cong ty va ba D da thuc
hién dong bao hiém cy thé nhu sau: Tir thang 9/2016 dén thang 12/2016, Cong
ty dong BHXH: 18%, BHYT: 3%, BHTN: 1%, tong cong 22% x 4.460.000
dong/thang x 04 thang = 3.924.800 ddong, ba D dong BHXH: 8%, BHTN: 1%,
BHYT: 1,5%, tong cong la 10,5% x 4.460.000 dong/thang x 04 thang
=1.873.200 ddong. Tu thang 01/2017 dén thang 8/2017, Cong ty dong BHXH:
18%, BHYT: 3%, BHTN: 1%, tong cong 22% x 4.710.000 dong/thang x 08
thang = 8.289.600 dong, ba D dong BHXH: 8%, BHTN: 1%, BHYT: 1,5%, tong
cong la 10,5% x 4.710.000 dong/thang x 08 thang =3.956.400 dong. Tong SO
tién Cong ty va ba D da dong bao hiém 13 18.044.000 dong. Theo hop dong lao
dong s6 382/BVPSN ngay 01/9/2016 hai bén thoa thuan dong bao hiém véi ty 18
1a mdi bén dong 50%, véi sb tién 9.022.000 dong,

Theo quy dinh phap luat Cong ty va ba D c6 nghia vu déng bao hiém nhur
sau: Tur thang 01/9/2016 dén thang 12/2016, Cong ty c6 nghia vu dong BHXH:
18%, BHYT: 3%, BHTN: 1%, tong cong 22% x 4.460.000 dong/thang x 04
thang = 3.924.800 dong, ba D c¢6 nghia vu dong BHXH: 8%,BHTN: 1%,BHYT:
1,5%, tong cong 1a 10,5% x 4.460.000 dong/thang x 04 thang =1.873.200 dong.
Tir thang 01/2017 dén thang 5/2017, Cong ty cb nghia vu déng BHXH: 18%,
BHYT: 3%, BHTN: 1%, tong cong 22% x 4.710.000 dong/thang x 05 thang =
5.181.000 ddng, ba D c6 nghia vu dong BHXH: 8%, BHTN: 1%, BHYT: 1,5%,
tong cong 1a 10,5% x 4.710.000 dong/thang x 05 thang = 2.472.750 dong. Tir
thang 6/2017 dén thang 8/2017, Cong ty c6 nghia vu déng BHXH: 17,5%,
BHTN: 1%, BHYT: 3%, tong cong 21,5% x 4.710.000 dong =3.037.950 dong;
ba D c6 nghia vu déng BHXH: 8%, BHTN: 1%, BHYT: 1,5%, tong cong la
10,5% x 4.710.000 dong x 03 thang = 1.483.650 dong.

Nhu véy, theo quy dinh phap luat, trong thoi gian tir ngay 01/9/2016 dén
ngay 31/8/2017, ba D c6 nghia vu déng tién bao hiém véi tong sO tién la
5.829.600 dong. Ba D da dong vuot mirc thay Cong ty véi sb tien 3.191.400
dong. Tuy nhién, ba D chi yéu cau Cong ty hoan tra lai s6 tién 3.157.000 dong,
Cong ty cling dong ¥ hoan tra cho ba D sb tién 3.157.000 dong. Xét viéc cac
duong su ty nguyén théa thudn phu hop vdi quy dinh phap luat, khong trai dao
duc x4 hoi nén Hoi dong xét xtr cdng nhan su thoa thuan cua cac duong su.
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[4.1.5] Vé yéu cau hoan tra chi phi dao tao ba D da dong la 13.200.000
ddng: Theo Hop ddng dao tao s6 236/HPDT ngay 01/10/2015 giita Cong ty va
ba D thi tai khoan 6 Diéu 1 ¢6 ndi dung: “ Chi phi dao tao do ba Nguyen Thi
Ngoc D chi tra”. Qua trinh tham gia dao tao tir ngay 01/10/2015 dén ngay
01/4/2016, ba D da dong hoc phi véi s tién 13.200.000 ddng va khong duoc
nhan luong cling nhu cac quyén lo1 khac. Xét théy, tai khoan 3 Diéu 62 Bo luat
Lao dong quy dinh: “Chi phi dao tao bao gom cdc khodn chi ¢é chitng tir hop ¢
vé chi phi trd cho nguoi day, tai liéu hoc tdp, truong, [6p, mdy, thlet bi, vat liéu
thuc hanh, cdc chi phi khac hé tro cho ngueoi hoc va tién lwong, tién déng bdo
hiém xd héi, bao hiém y té cho ngueoi hoc trong thoi gian di hoc”. Nhu da phan
tich tai phan [4.1.1], qué trinh ba D dugc ctr di hoc dinh huéng chuyén khoa
chan doan hinh anh tai Bénh vién Chg Ray Thanh phd H6 Chi Minh ciing 1a thoi
gian ba D lam viéc va dugc tra luong. Do dd, viéc Cong ty va ba D thoa thuan
chi phi ddo tao (trong d6 bao gom tién luong, tién dong bao hiém xa hoi, bao
hiém y té) do ba D chiu 14 trai quy dinh phap luat, khong dam bao quyén loi cta
nguoi lao déng nén thoa thuan trén 13 vo hiéu. Tuy nhién, sé tién 13.200.000
dong ba D di dong 1a tién hoc phi. Khi tham gia dao tao, ba D di tu nguyén
dong hoc phi va sau d6 ciing khong co ¥ kién khiéu nai gi. Viéc ddo tao cho ba
D ciing khong thudc ké hoach dio tao hang nim cia Cong ty. Pong thoi phap
luat cling khong quy dinh bt budc nguoi su dung lao dong co nghia vu phai
chiu cac chi phi nay. Do do, yéu cau ctia ba D vé viéc budc Cong ty hoan tra chi
phi dao tao (sd tién hoc phi) da dong 13.200.000 dong 1a khong ¢ co sd chap
nhan.

[4.1.6] V& yéu cau hoan tra cac giéy to ca nhan: Theo quy dinh tai khoan
3 Piéu 47 ctia Bo luat Lao dong, khi cham dit hop dong lao dong nguoi sir dung
lao dong co trach nhiém hoan thanh thu tyc xac nhan va tra lai s6 bao hiém xa
héi va nhitng gidy t& khic ma nguoi sir dung lao dong da gitr lai cua ngu01 lao
dong. Theo phan tich tai muc [4.1.1], hop dong lao dong gitra ba D va Cong ty
d3 cham dat nén viéc Cong ty con gitr cac gidy to cua ba D la khong dung quy
dinh phap luat. Vi vay, yéu cau khaoi kién cua ba D 1a ¢o O SO chap nhan. Cong
ty ¢6 trach nhiém hoan thanh thu tuc xac nhan, tra lai s6 bao hiém xa hoi va
nhiing gidy to khac ma Cong ty da giir lai ctia ba D, bao gom: Gidy ching nhan
da tham gia va hoan thanh chuong trinh dao tao an toan birc xa cho nhan vién
buic xa trong X-quang chan doan y té do Cong ty TNHH Tu van va Chuyén giao
cong nghé Tién Tién cap ngay 22/7/2016 mang tén (Ong) ba Nguyén Thi Ngoc
D, Ching chi nhan vién birc xa do S& Khoa hoc va Cong ngh¢ tinh Binh Duong
cap ngay 05/6/2017 mang tén ba Nguyén Thi Ngoc D, Quyét dinh sb 480/QD-
SYT ngay 31/5/2017 vé viéc bd sung pham vi hoat dong chuyén mon kham
bénh, chita bénh d6i véi ngudi hanh nghé kham bénh, chita bénh do S¢' Y té tinh
Binh Duong cap cho ba Nguyén Thi Ngoc D.

[4.2] Ve yeéu cau phdan t6 cua bi don: Cong ty yéu cau ba D phai bdi
thuong tong so tién 1a: 93.070.000 dong.

[4.2.1] V& yéu cau bdi thuong chi phi quan ly voi so tién 13.200.000
d6ng: Theo muc 2 khoan 3 Diéu 2 cua hop dong dao tao sé 236/HPDT ngay
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01/10/2015 giita COng ty véi ba Nguyén Thi Ngoc D ¢ ndi dung: “...Boi
thwong vi pham va vt chat: Sau khi ddo tao phdi lam viéc cho Cong ty Y it nhat
3 ndm vé chuyén nganh dwoc ddao tao lan nay. Do chi phi ddo tao dwoc nguroi
lao dong chi tra, néu khéng lam viéc cho bénh vién hodc lam khéng di thoi gian
cam két theo hop dong dao tao, BS Ngoc Dung phdi béi thwong chi phi qudn Iy
bang hoc phi Bénh vién Cho Rdy thu”. Do ba D nghi viéc vi pham thoa thuan vé
thoi gian cam két 1am viéc nén Cong ty khoi kién yéu cau ba D bdi thuong 13 co
can ctr. Tuy nhién, qua trinh chuan bi xét xtr cling nhu tai phién toa, cac duong
su déu thong nhét xac dinh, qua trinh dao tao 06 thang (tur ngay 01/10/2015 dén
ngay 01/4/2016), ba D ty dong hoc phi véi sd tién 13.200.000 dong, Cong ty
khong tra luong cling nhu cac quyén loi khac cho ba D. Cong ty yéu cau ba D
bdi thuong chi phi quan 1y nhung khong cung cap dugc chimg cu chimg minh
phia Cong ty phai chiu thi€t hai v€ chi phi quan ly voéi sO tién 13.200.000 dong
Do do, yéu cau cua Cong ty vé viéc budc ba D boi thudng chi phi quan 1y véi s6
tién 13.200.000 dong 13 khong c6 co so chip nhén.

[4.2.2] V& yéu cau bdi thuong sb tién 5.940.000 déng: Tai Piéu 2 cua hop
dong dao tao s 150/HPPT, ngay 12/7/2016 gitta Cong ty voi ba Nguyén Thi
Ngoc D, hai bén thoa thuan: “ ... Béi thuong vi pham va vit chdt: Sau khi dao
tao phdi lam viéc cho CONQ ty Y it nhdt 3 ndm vé chuyén nganh dwoc dao tao
lan nay. Néu khong lam viéc cho cong ty hodc lam khéng dii thoi gian cam két
theo hop dong dao tao thi phdi boi thuong 300% toan bé chi phi ddo tao”. Xét
thay, viéc ba D cam két lam viéc cho Cong ty it nhat 03 nim sau khi duoc dao
tao 1a hoan toan tu nguyén, khong trai quy dinh phap luat va dao dic xa hoi. Do
do, cac bén phai co nghia vy ton trong, thyc hién. Khi tham gia dao tao tir ngay
14/7/2016 dén ngay 16/7/2016, ba D da dong hoc phi voi s0 tlen 1.980.000
dong, dén ngay 22/7/2016 thi Cong ty da hoan lai cho ba D sb tién 1.980.000
d6ng. Sau khi dugc dao tao, ngay 01/9/2017, ba D da nghi viéc 1a vi pham cam
két vé thoi gian 1am viéc theo hop dong di ky giira hai bén. Do d6, viéc Cong ty
yéu cau ba D bdi thudng vi pham theo hop dong 1a 300% x 1.980.000 dong =
5.940.000 dong 1a ¢ co so.

[4.2.3] V& yéu cau bdi thuong thiét hai do cham dat hop dong lao dong
Vvéi sb tién 73.930.000 dong: Cong ty xac dinh so tién chénh léch 73.930.000
dong gitra luong Cong ty phai tra cho 6ng Thy, dng Khdi so véi luong phai tra
cho ba D trong khoang thoi gian tir thang 9/2017 dén thang 12/2018 la thiét hai
phat sinh do ba D cham dit hop dong lao dong ma Coéng ty phai ganh chiu. Vi
vy, Cong ty yéu cau ba D bdi thuong thiét hai véi s6 tien 73.930.000 dong. Xét
thay, theo phan tich tai muc [4.1.1], hop ddong lao dong giita ba Nguyén Thi
Ngoc D va Cong ty hét han va da cham dut tir ngay 31/8/2017. Viéc ba D cham
dut hop dong lao dong véi Cong ty 13 hoan toan ding phép luat, ba D d3 khong
lam viéc tai Cong ty tir ngdy 01/9/2017. Nhu vay, thiét hai (néu cd) ma Cong ty
phai chiu khéng lién quan den viéc ba D nghi viéc. Cong ty yéu cau ba D boi
thuong nhung khong cung cip duoc ching ctr ching minh cho yéu cau cua
minh 14 ¢6 co s& va hop phap. Do d6, khong c6 can ctr chdp nhan yéu cau cua
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Cong ty ve viéc buoc ba D boi thuong thigt hai do cham dit hop dong vai s6
tien 73.930.000 dong.
[5] Quan diém cua nguoi bao vé quyen va loi ich hop phap cua nguyén

don c6 co so chap nhan mot phan, quan diém giai quyet vu 4n cua Kiém sat vién
dai dién Vién kiém sat nhan dan thanh pho Tht Dau Mot 1a ¢6 co s6.

[6] V& an phi lao dong so thim: Cin ctr vao Piéu 147 ctia Bo luat T6 tung
dan sy, Diéu 26 cua Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua
ij ban Thuong vu Qudc Ho1 quy dinh vé& murc thu, mién, giam, thu, nop, quan
1y va st dung an phi va 1€ phi Toa an:

Ba Nguyén Thi Ngoc D phai chiu an phi d6i vOi phan yéu cau khai kién
khong dugc Toa an chép nhén va phan yéu cu phan té cia bi don dugce Toa an
chap nhén, trong duong s tién an phi 1a: (13.200.000 dong + 5.940.000 ddng) X
3% = 574.200 dong. Pbi vai tién bao hiém phai nop ba D duge mién an phi.

Cong ty phai chiu an phi ddi véi phan yéu cau khoi kién ciia nguyén don
dugc Tda an chap nhan va an phi. d6i v4i phan yéu cau phan t6 khong dugc Toa
an chap nhan, tuong duong sé tién an phi la: 300.000 dong + 300.000 dong +
300.000 dong + (25.915.450 dong + 22.200.000 déng + 9.847.200 dong +
3.157.000 ddng + 13.200.000 dong + 73.930.000 dong) x 3% = 5.347.500 dong

Vi cac lé trén,
QUYET PINH:
Can cir Diéu 32; diém ¢ khoan 1 Piéu 35; diém a khoan 1 Diéu 39; Piéu

91, bicu 92, bicu 147, Picu 184, Dicu 235, Dicu 266, bicu 271, biéu 273,
khoan 2 Diéu 482 B luat T6 tung dan su;

Cian ctr cac Diéu 47, 90, 96, 186, 201, 202 cua B6 luat Lao dong;

Can ctr cac Piéu 2, 15, 16, 18, 91, 92 Luat Bao hiém x4 hoi ndm 2006;

Can cur cac Diéu 17, 18, 19, 21, 85, 86, khoan 2 Piéu 89 Luat Bao hiém
x3 hoi ndm 2014;

Cén cir cac Dicu 12, 13, khoan 2 Dicu 14 Ludt Béo hiém y t€ nim 2008
(Stra do1 bo sung nam 2014);

Cin cu Diéu 57, khoan 2 Diéu 58 Luat Viéc lam nam 2013;

Cian cu Diéu 43, 44 Luat An toan, vé sinh lao dong;

Can ctr cac Dieu 3, 5 Nghi dinh s6 122/2015/ND-CP ngay 14/11/2015 clia
Chinh phu quy dinh muirc lwong toi thi€u vung doi voi nguoi lao dong lam viée &

doanh nghiép, lién hiép hop tac xa, hop tac xa, t6 hop tac, trang trai, ho gia dinh,
ca nhan va cac co quan, t6 chiic c6 sir dung lao dong theo hop dong lao dong;

Cén cu f?leu 4 Nghi dinh 37/2016/ND-CP ngay 15/5/2016 cua Chinh phu
quy dinh chi tiét va huong dan thi hanh mét s6 dicu cua ludt an toan, v¢ sinh lao
dong v€ bao hi€ém tai nan lao dong, bénh nghé nghi¢p bat budc;

21



Cin cir Piéu 3 Nghi dinh s0 44/2017/ND-CP ngay 14/4/2017 cua Chinh
phu quy dinh murc dong bao hiém xa hoi bat budc vao quy bao hiém tai nan lao
dong, bénh nghé nghiép;

Can cir cac Diéu 12, 26 Nghi quyét 326/2016/UBTVQH14 ngay
30/12/2016 cia Uy ban thu’O'ng vu Qubc Hoi quy dinh vé muc thu, mién, giam,
thu, nop, quan ly va str dung an phi va I¢ phi toa an.

1. Chap nhan mot phan yéu cau khi kién ciia nguyén don ba Nguyén Thi
Ngoc D véi véi bi don Cong ty Y ve viéc tranh chap hop dong lao dong, hop
dong dao tao, doi tién luong, bao hiém xa hoi, bao hiem y té, bao hiem that
nghiép.

1.1. Chém dirt hop dong lao dong s6 382/BVPSN ngay 01/9/2016 giita ba
Nguyéen Thi Ngoc D va Congty Y.

_ 1.2. Huy Quyét dinh s0 181/QD/BVPSNBD ngay 19/9/2017 ctia Cong ty
Y veé viéc tam ngung hop dong lao dong do1 voi ba Nguyen Thi Ngoc D.

1.3. Cong ty Y co6 nghia vu thanh toan cho ba Nguyén Thi Ngoc D tong
s6 tién 51.272.450 ddong (Nam muoi mbt triéu hai trim bay muoi hai ngan bon
trdm nam muoi d6ng), gom co: tién luong thang 8/2017 14 25.915.450 dong, tién
lwong 06 thang tir ngay 01/10/2015 dén ngay 01/4/2016 1a 22.200.000 dong, tién
bao hiém tir thang 9/2016 dén thang 8/2017 1a 3.157.000 d¢éng. Khoan tién nay
duoc thi hanh ngay méc dui ban &n ¢6 thé bi khang céo, khiéu nai, khang nghi,
kien nghi.

1.4. Cong ty Y c6 trach nhiém dong bao hiém xa hoi, bao hiém y té, bao
hiém that nghiép cho ba Nguyen Thi Ngoc D trong thoi gian tir ngay 01/9/2015
dén ngay 31/8/2016 véi sb tién 9.847. 200 ddng (Chln triéu tam trim bén muoi
bay ngan hai trim ddng) va hoan tra sé bao hiém x& hoi cho ba Nguyén Thi
Ngoc D. Khoan tién nay duoc thi hanh ngay mac du ban &n c6 thé bi khang céo,
khiéu nai, khang nghi, kién nghi.

1.5. Ba Nguyén Thi Ngoc D ¢ trach nhiém déng bao hiém x& hoi, bao
hiém y té, bao hiém that nghiép trong thoi gian tir ngay 01/9/2015 dén ngay
31/8/2016 v&i s6 tién 4.699.800 dong (BN triéu sau tram chin muoi chin ngan
tam tram dong). Khoan tién nay duoc thi hanh ngay mac di ban an cé thé bi
khang c4o, khiéu nai, khang nghi, kién nghi.

1.6. Cong ty Y c6 nghia vu hoan tra cho ba Nguyén Thi Ngoc D cac gidy
td: Gidy chiang nhan da tham gia va hoan thanh chwong trinh ddo tao an toan
birc xa cho nhan vién buc xa trong X-quang chan doan y té do Céng ty TNHH
Tu van va Chuyén giao cong nghé Tién Tién cap ngay 22/7/2016 mang tén
(Ong) ba Nguyén Thi Ngoc D, Chiing chi nhan vién bic xa do So Khoa hoc va
Cong nghé tinh Binh Duong cap ngay 05/6/2017 mang tén ba Nguyén Thi Ngoc
D, Quyét dinh sé 480/QB-SYT ngay 31/5/2017 vé viéc bd sung pham vi hoat
dong chuyén mon kham bénh, chita bénh d6i véi nguoi hanh nghé kham bénh,
chira bénh do S¢' Y té tinh Binh Duong c4p cho ba Nguyén Thi Ngoc D.
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2. Khdng chip nhan mot phan yéu cau khoi kién ciia nguyén don ba
Nguyén Thi Ngoc D d6i véi bi don Cong ty Y vé viéc yéu cau hoan tra chi phi
dao tao véi sb tién 1a 13.200.000 dong (Mudi ba triéu hai tram ngan dong).

3. Chap nhan mot phan yéu cQu phan té cua bi don Cong ty Y dbi Voi
nguyén don ba Nguyen Thi Ngoc D vé viéc tranh chap hgp dong dao tao.

Ba Nguyén Thi Ngoc D phai bdi thuong cho Cong ty Y sb tién 5.940.000
d6ng (Nam triéu chin traim bén muoi ngan dong).

4. Khong chap nhan mét phan yéu cau phan té cua bi don Cong ty Y ddi
v6i nguyén don ba Nguyédn Thi Ngoc D vé viéc yéu cau ba Nguyén Thi Ngoc D
boi thuong téng sd tién 87.130.000 ddng (Tam muoi bay triéu mot trim ba mudi
ngan dong), bao gdom: bdi thuong chi phi quan ly 1a 13.200.000 dong, boi
thuong thiét hai do cham dat hop dong lao dong 73.930.000 dong.

Ké tir ngay ban an co6 hiéu luc phap luat (d6i véi cac truong hop co quan
thi hanh &n c6 quyén chii dong ra quyét dinh thi hanh an) hoac ké tir ngay c6 don
yéu cau thi hanh an ciia nguoi dugc thi hanh 4n (d6i véi cac khoan tién phai tra
cho nguoi dugc thi hanh 4n) cho dén khi thi hanh an xong, bén phai thi hanh an
con phai chiu khoan tién I&i cua sb tién con phai thi hanh &n theo muc 13i suét
quy dinh tai Diéu 357, Biéu 468 cua Bo luat Dan sy nam 2015.

5. Vé 4n phi lao dong so tham:

B’él Nguyén Thi Ngoc D phai chiu sO tién 574.200 dong (Nam tram bay
muoi bon ngan hai tram dong).

Cong ty Y phai chiu s tién 5.347.500 dong (Nam triéu ba trim bén muoi
bay ngan nam trim dong), duoc khau trir s6 tién 2.422.200 déng di ndp tai cac
Bién lai thu tién tam Gng an phi, 1& phi toa an s6 AA/2016/0021628 ngay
02/3/2018, s6 AA/2016/0033597 ngay 14/3/2019 cia Chi cuc Thi hanh an dan
su thanh phd Thu Dau Mét, tinh Binh Duong. Cong ty Y phai tiép tuc ndp sb
tién 2.925.300 dong (Hai triéu chin trim hai muoi 1am ngan ba trim dong).

6. Puong su c6 mat tai Toa co quyen khang cao ban an nay trong han 15
ngay ké tir ngdy tuyén éan; duong sy vang mat tai Toa c6 quyén khang cao ban
an nay trong han 15 ngay ké tir ngay nhan dugc ban an hoic ban an duoc niém
yét theo quy dinh.

Trudng hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an dan sw, nguoi phai thi hanh an dan sy c6
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh an, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 7a, 7b va 9 Luat
Thi hanh an dan sy; thoi hi€u thi hanh an dugc thyc hi¢n theo quy dinh tai Diéu
30 Luat Thi hanh an dan su.

TM. HQOI PONG XET XU SO THAM
Noi nhin: THAM PHAN - CHU TQA PHIEN TOA
- TAND tinh Binh Duong;
- VKSND Tp. Thi Dau Mat;
- CCTHADS Tp. Thu Dau Moét;
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- Cac du:qng sur;
- Luu: HO so vu an, VT.

Pham Ngoc Trung
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