TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc l1ap - Tw do - Hanh phic

Ban an s6: 223/2020/DS-PT
Ngay 10 - 7 - 2020
VIV Tranh chip quyén sir dung dit
va tai san gan lién véi dat (nha o).

, ~ NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHIi MINH

- Thanh phan Hgi déng xét xi phuac tham gém co:

Tham phén - Chui toa phién tda: Ba Tran Thi Thu Thuy;

Céac Tham phan: Ong Tran Xuan Minh;

Ong Nguyén Vian Hung.

- Thu ky phién toa: Ong Duong Puc Thang - Thu ky Toa 4n nhan dan cap
cao tai Thanh pho H6 Chi Minh.

- Dgi dign Vign Kiém sat nhan dan cap cao tei Thanh phé Hé Chi Minh
tham gia phién toa: Ong Pham Cong Minh - Kiém sat vién.

Trong cac ngay 06 va 10 thang 7 nam 2020, tai tru s& Toa an nhan dan cap
cao tai Thanh phd H6 Chi Minh xét xtr phtic thim c6éng khai vu an dan sy thu 1y
s6 106/2020/TLPT-DS ngay 11 thang 2 nam 2020 vé viéc “Tranh chip quyén sir
dung dat va tai san gan lién v6i dat (nha 6)”.

Do Ban an dan su so tham s6 18/2019/DS-ST ngay 30 thang 10 nim 2019
cua Toa an nhéan dan tinh Binh Duong bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phuc tham sé 1090/2020/QD-PT
ngay 18 thang 6 nam 2020, giira cac duong su:

- Nguyén don: Ong Nguyén Vin S (Nguyen Van S), sinh nam 1968.
Thuodng tri: dudng R, quan 25663, thanh phd H, Sweden.

~ Dia chi lién h¢: 35E (35-E3) khu biét thy P, khu phd 6, phuong P1, thanh
pho Th, tinh Binh Duong.

Nguoi dai dién hop phap theo ty quyén: Ong Pang Ba K, sinh nam 1987.

Dia chi: duong D (duong T cii), Phuong 13, quan B, Thanh phd H6 Chi
Minh. (c6 mat)

- Bi don:
1/. Ong Ly Huy C, sinh nim 1978. (c6 mit)
2/. Ba Nguyén Thuy V, sinh nam 1977. (¢4 don xin xét xr ving mit)



Cung dia chi: khu phd H, phuong H1, thi x4 Th, tinh Binh Duong.
- Ngwoi ¢é quyén loi va nghia vu lién quan: Cong ty c6 phan B (B)
Dia chi: duong Tr, phudng P2, thanh phd Th, tinh Binh Duong.

Ngueoi dai dién theo phdp ludt: Ba Pang Thi Tuyét Tr - Chirc vu: Tong
giam ddc. (co don xin xét xir ving mit)

- Nguoi lam chung:

1/. Ba Nguyén Thi T, sinh nim 1965.

Dia chi: xa L, huyén L1, tinh Hau Giang.

2/. Ong L&m Ch, sinh nim 1962.

Dia chi: khu phd H2, phuong Th1, thi xd Th, tinh Binh Duong.
3/. Ba Nguyén Thi Thay T, sinh ndm 1991,

Dia chi: khu phd D, phuong T, thi xa D, tinh Binh Duong.

- Nguoi khang cao: Ong bang B4 K - dai dién nguyén don.

NQI DUNG VU AN:

Dai dién nguyén don ong Pang Ba K trinh bay:

(A),ng Nguyén Vian S la nguoi Viét Nam dinh cu ¢ nude ngoai va 1a ban be
quen biét vdi ba Nguyén Thuy V, 6ng Ly Huy C tir nam 2000.

Ném 2010, 6ng S ¢6 gop Vél’l vao Cong ty ¢ phan D do dng C lam Chu
tich Hoi dong quan tri, ba V lam Tong giam doc.

Niam 2012, trong mot lan vé Viét Nam, 6ng S ¢6 noi vai ong C, ba V 1a c6
y dinh vé Viét Nam dé dau tu 1am in (ngoai viée da co gop von néu trén). Do dng
S it khi Ve Viét Nam, chua c6 dleu kién tim hiéu quy dinh cua phap luat Viét
Nam vé van dé nha ¢ nén nghi rang ong khéng dugc quyén so hitu nha ¢ tai Viét
Nam. Do d6, 6ng S da dé nghi 6ng C, ba V tim hiéu va dtng tén mua dum dng S
mdt cin nha tai Binh Duong dé 6ng S khi vé Viét Nam c¢6 noi sinh séng va lam
viéc. Ong C, ba V ddng ¥ dé nghi nay caa dng S.

Nam 2014, 6ng C, ba V thong bao véi ong S (luc nay dng S dang ¢ nude
ngoai) rang ho dang thuong thao véi chi dau tu du an xay dung nha & va s& ding
tén mua gium 6ng S mdt cin nha (bao gdm ca quyén s dung dat &) trong mot
khu dan cu toa lac tai thanh phé Th, tinh Binh Duong c6 gia tri khoang
1.000.000.000 dong. Ong S da dong ¥ voi phuong an nay.

Thang 8/2016, dng S vé Viét Nam va vao lam tai Cong ty c6 phan D. Ong
C, ba V dan 6ng S vé cin nha toa lac tai dia chi 35E (35E3) Khu biét thy P, khu
pho 6, phuong P1, Th, tinh Binh Duong va néi vdi 0ng S rang day la can nha va
quyén st dung dat ma ho dé ding tén mua gium ong S. Tai day Ong da dua cho
6ng C, ba V sb tién 45.000 USD, chinh 14 tién dé mua cin nha va quyén st dung
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dat. Nguoc lai, 6ng C, ba V d trao lai cho 6ng S 01 gidy xac nhan c6 chit ky cua
ho, trong d6 néu rdo: Ong C, ba V chi la ngudi dung tén nha gium 6ng S.

Sau mot thoi gian lam viée thi gitta 6ng S va dng C, ba V xay ra mau thuin
v6i nhau. Dén thang 01/2017, 6ng C, ba V don phuong khong cho 6ng S vao lam
viée tai Cong ty cO phan D, dong thdi, 6ng C, ba V yéu cau dng S phai tra lai can
nha va quyén sir dung dat ma 6ng S da nho 6ng C, ba V dtng tén gium. Ong S
khong dong ¥ nén tranh chap xay ra.

Do 6ng C, ba V van 1a ngudi dang dimg tén trén hop dong mua ban nha
voi chu dau tu nén ho da thong bao dén cac co quan, don vi cung cap dién, nudc
dé tién h;lnh cat dién, nudc d6i voi can nha 35E3 Khu biét thy P, phuong P1,
thanh pho Th, tinh Binh Duong ma 0ng S dang ¢, géy kho khén cho sinh hoat cua
ong S nén Ong S phai ra khach san dé 6.

Do d6, 6ng S khoi kién yéu cau Toa an giai quyét:

Cong nhén quyén s& hitu hop phap d6i v6i nha & va quyén su dung dat toa
lac tai s6 35E3 Khu b~iét thu P, khu pho 6, phuong P1, thanh pho Th, tinh Binh
Duong cho 6ng Nguyén Van S.

Budc ong Ly Huy C, ba Nguyén Thuy V phai chim dut moi hanh vi xAm
pham va can tro trai phap luat viéc thuc hién quyén sé hiru ciia dng S ddi v6i nha
& va quyén str dung dat tai s6 35E3 Khu biét thu P, khu phd 6, phuong P1, thanh
phé Th, tinh Binh Duong.

Budc 6ng Ly Huy C, ba Nguyén Thuy V phai giao lai hop dong da ky két
v6i chu dau tu va cac gidy to khac c6 lién quan dén nha & va quyén sir dung dat
toa lac tai s& 35E3 Khu biét thy P, khu pho 6, phuong P1, thanh pho Th, tinh
Binh Duong.

Buoc ong Ly Huy C, ba Nguyén Thuy V phai bé@ thuong thiét hai cho 6ng
S do hanh vi trai phap luat ctia 6ng C, ba V gay ra véi so tien 200.000.000 dong.

Ngay 26/9/2019, ngudi dai dién theo Uy quyén cia nguyén don 13 6ng
béng Ba K ¢6 don xin rut mot phan noi dung khoi kién cua nguyén don, cu theé:
Rt yéu cau budc 6ng Ly Huy C, ba Nguyén Thuy V phai boi thuong thiét hai
cho 6ng S do hanh vi trai phap luat cia ong C, ba V gy ra véi sd tién
200.000.000 dong.

Bi don 6ng Ly Huy C, ba Nguyén Thiy V trinh bay:

Théang 8/2016, dng Nguyén Vian S 1a Viét kiéu dinh cu tai Thuy Dién vé
Viét Nam c6 dén Cong ty c6 phan D (viét tit 1a Cong ty D) dé xin lam viéc. Do
c6 su quen biét trude véi ba V tir lac ba V con hoc tép va 1am viée tai Thuy Pién
nén éng Ly Huy C, Chu tich Hoi dong quan tri kiém Tong giam ddc cong ty chap
nhan cho Son lam thtr viéc trong thoi gian 06 thang. Tuy nhién, khi vao lam viéc
tai Cong ty D thi 6ng Nguyén Vian S ¢6 hanh vi chiém doat tién cua cong ty. Vi
vy, dén ngay 31/01/2017, Ban giam dbc cong ty (6ng Ly Huy C) di ky Quyét
dinh s6 01/QB-DGP cho 6ng Nguyén Vin S nghi viéc.
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Trong thoi gian éng Nguyén Vin S 1am viée & Cong ty D, ong S trinh bay
v6i vo chong 6ng C, ba V 1a mubn lam ching minh nhan dan Viét Nam dé 1am
thu tuc xin hoi huong. Theo 101 6ng S néi thi 6ng S da c6 di hoi thi duoc biét ring
mudn 1am thu tuc hdi huwong va chirmg minh nhan dan Viét Nam thi phai ching
minh ¢6 nha ¢ tai Viét Nam va c6 cong ty kinh doanh tai Viét Nam, nén 6ng S cé
nhd vo chéng dng C, ba V 1am dum 02 gidy xac nhan ndi dung nay. Nghi thaim
tinh ban bé quen biét 1au nam nén 6ng C, ba V d dong ¥ 1am giup cho Ong S 02
to gidy: 01 to 1a Gidy xac nhan dung tén nha dum cho ong Nguyén Vin S s6 35E,
khu phd 6, phuong P1, thanh phé Th, Viét Nam (Khu dan cu P) va 01 to 1a Gidy
xac nhan goép von sé 01/GCNGV dé ngay 10/05/2010, t& gidy ndy dng S ciing da
str dung dé 1am co s khdi kién trong vu an kinh doanh thuong mai do Toa én
nhan dan tinh Binh Duong dang thy 1y giai quyet Trén thyc té thi sb nha 35E gh1
trong gidy xac nhan nay la khoéng c6 vi vg chdng 6ng C, ba V hoan toan khéng co
mua cin nha nao mang s6 35E nhung 6ng C, ba V ghi nhu vay 1a vi thuc té
khong c6 viéc mua gitup va ding tén gitip nha cho 6ng S ma chi lam giay nay cho
6ng S dé 6ng S di lam chimg minh nhan dan va lam thu tuc xin hoi hwong nhur 10i
ong S noi.

Ciing trong thoi gian 6ng S lam viéc tai Cong ty D, do 0ng S khong cd nha
& nén 6ng C, ba V c6 bd tri cho Son & tai cin nha mang sé 35E3, khu phb 6,
phuong P1, thanh phd Th, tinh Binh Duong. Cén nha nay 1a cta vo chong dng C,
ba V mua ctua Cong ty ¢ phan B theo Hop dong sé 12/HPMB-N-BTPT ngay
07/3/2014 dé b tri cho cong nhan Cong ty &. Sau khi c6 quyét dinh ctia cong ty
cho nghi viéc d6i voi 6ng S thi vao ngay 21/3/2017, cong ty co gui thong bao yéu
cau Ong S tra nha lai va ngay 31/03/2017, ban giam dbc cong ty co lam Glay uy
quyén cho 6ng Nguyén Nhu B ciing mot s6 nhan vién caa Cong ty D dén dé nhan
lai nha nhung 0ng S khong chiu tra. Do 6ng S khong tra nha nén 0ng C, ba V da
lam thu tyc ngung cung cap dién va nude vi vay 6ng S phai di thué & chd khéc.
Tuy nhién, hién nay, 6ng S vin dé d6 dac ca nhan cua Son ¢ trong cin nha ndy va
gilt chia khoa nha khong chiu tra lai nha cho 6ng C, ba V. Do do, 6ng C, ba V
khong chap nhan toan bd yéu cau khdi kién ctia nguyén don. Pong thoi, ong C,
ba V ¢6 don phan t6 yéu cau:

Budc 6ng Nguyén Van S phai don hét do dac ca nhan ra khoi nha, tra lai
can nha s6 35E3 Khu biét thu P, khu pho 6, phuong P1, thanh pho Th, tinh Binh
Duong cho 6ng C, ba V.

Budc ong Nguyén Vin S phai tra cho 6ng C, ba V s tién 150.000.000
dong la s6 tién thiét hai do viéc chiém giit nha trai phép ctia 6ng S gay ra.

Budc ong Nguyen Van S phai bdi thuong danh dy, uy tin, tinh than cho
vo chong dng C, ba V sb tién 200.000.000 dong.

Ngay 25/9/2019, ong Nguyén Van Cudng c6 don xin rat toan bo yéu cau
phan to.

Ngueoi c6 quyén loi, nghia vu lién quan Céng ty ¢6 phan B (B) trinh bay:
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Nha ¢ va quyén sir dung dét toa lac tai thira 35E3 Khu biét thy P hién do
ba Nguyen Thuy V dung tén theo Hop dong dit coc s6 12/HPDC-BTPT va
Hop ddng mua ban nha s6 12/HPMB-BTPT cling ngay 07/3/2014.

Nha dét néu trén da thanh toan tién 984.094.000 ddng, c6 xac nhan cong
ng kém theo thé hién: Theo hop dong thi ngay 07/3/2014, ba V dit coc
50.000.000 dong; ngay 27/3/2014 phai thanh toan 98.000.000 ddng; ngay
27/4/2014 phai thanh toan 150.094.000 dong; ngay 27/5/2014 phai thanh toan
196.000.000 ddong; ngay 27/10/2014 phai thanh toan 490.000.000 dong. Trén
thuc té, ngay 07/3/2014, ba V da dat coc 50.000.000 dong; ngay 27/3/2017, ba
V di thanh toan 98.000.000 ddng; ngay 29/4/2014, ba V di thanh toan
150.094.000 dong; ngay 11/6/2014, ba V di thanh toan 196.000.000 ddng; ngay
27/10/2014, ba V da thanh toan s tién 490.000.000 dong, s6 tién con no lai 1a 0
dong.

Hién nay, nha ¢ va quyén sur dung dat thura 35E3 Khu biét thy P chua
duoc cap gidy chiing nhan do c6 tranh chap.

Can nha 35E3 trudc day 6ng S sir dung, khi xay ra tranh chap thi khong
truc ti€p st dung can nha néu trén.

Dy 4n Khu biét thy P do cong ty lam chu dau tu khong ton tai thira dat
35E. Thua dat do ba Nguyén Thuy V dung tén 1a thira 35E3 Khu biét thyu P.

Nguoi lam ching ba Nguyén Thi T trinh bay: Ba V c¢6 nho ba T héi xem &
qué ¢ quen ai khong dé cho dng S nhéap ho khau va 1am chimg minh nhan dén.
Ba T c6 vé qué hoi nguoi than ¢ xa L, ‘huyén L1, tinh Hau Giang thi nguoi than
ba T néi khong 1am duoc vi khong biét 6ng S 1a ngudi nhu thé ndao. Sau do, ba
T tra 101 ba V 1a khdng thé 1am dugc. Ngoai ra, ba T khong trinh bay gi thém.

Nguoi lam chitng ba Nguyén Thi Thiuy T trinh bay: Khoang 11 gi¢ ngay
14/10/2016, ba Thuy T c6 qua phong giam dbc dé trinh ba Nguyén Thuy V ky
mot s6 gidy to phuc vu cho cong viéc ké toan thi thay ong S dang ngodi ¢ day va
ba V dang danh van ban. Sau d6, ba V ¢6 nhd ba Thuy T danh tiép vin ban va noi
la 6ng S dang lam chirng minh nhan dan nhung Ong S phai ching minh phai c6
nha va tai san ¢ Vi¢t Nam thi méi [am chung minh nhan dan dugc. Khi ba Thuy
T ngdi vao ban may tinh thi thdy vin ban con dang dang do. Ba Thuy T tiép tuc
chinh sira va danh van ban. Ba Thuy T danh gitm cho ba V 02 vin ban 1a gidy
ching nhan gép vén va gidy xac nhan dting ho can nha 35E Khu biét thu P, thanh
phé Th, tinh Binh Duong. Panh xong ba Thity T doc lai cho ba V va éng S nghe.
Vi ¢ phong lam viéc khong két ndi may in nén ba Thuy T d3 1én mail va gui sang
01 mail kh&c tén: thuyt nguyen271 l@yahoo. com. Pay la mail ma ba Thuy T su
dung dé gui tai liéu va in tai liéu gitm ai d6. Thoi gian giri 1a 11 gio 38 phut ngay
14/10/2016. Sau d6, ba Thay T vé phong ctia minh dé in va dua cho ba V va éng
C ky, sau d6 dua cho 6ng S. Ngoai ra, ba Thuy T khdng trinh bay gi thém.

- Nguoi lam chumg 6ng Lam Ch trinh bay: Ong Nguyén Van S ¢6 nho ong Ch
xin nhap h khau va lam giay chung minh. Ong Ch dong y nhung khi vé nha hoi
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y kién vo 6ng Ch thi vo ong Ch khong dong ¥ cho 6ng S nhap ho khau. Sau do,
6ng Ch tra 101 cho 6ng S biét viéc khong dong v cho 6ng S nhap ho khau. Ngoai
ra, 6ng Ch khong trinh bay gi thém.

Tai Bén dn dén su so tham s6 18/2019/DS-ST ngay 30 thang 10 nam 2019,
Toa &n nhan dan tinh Binh Duong da quyét dinh:

‘ 1/. Pinh chi giai quyét mot ph§~n yéu cau khoi kién cua Ong Nguyén Vin S
ve viéc bude ong Ly Huy C, ba Nguyen Thuy V phai boi thuong thiét hai cho 6ng
S do hanh vi trai phap luat ciia 6ng C, ba V gay ra véi so6 tién 200.000.000 dong.

2/. Pinh chi giai quyét dbi véi cac yéu cau phan tb cua 6ng Ly Huy C, ba
Nguyén Thuy V vé viéc:

Budc ong Nguyén Vin S phai don hét d6 dac ca nhan ra khoi nha dé tra lai
can nha so 35E3 khu biét thy P, khu pho 6, phuong P1, thanh pho Th, tinh Binh
Duong cho 6ng C, ba V.

~_ Budc ong Nguyén Van S phai tra cho 6ng C, ba V s6 tien 150.000.000 la
s0 tién thiét hai do viéc chiém giir nha trai phép cua 6ng S gay ra.
‘ Budc ong Nguyér} Van S phai boi ‘Ehu’c‘)'ng danh du, uy tin, tinh than cho vo
chong 6ng C, ba V so tién 200.000.000 dong.

3/. Khong chap nhén cac yéu qﬁu khai kién cua ong Nguyén Van S dbi véi
ong Ly Huy C, ba Nguyén Thuy V vé viéc:

Cong nhén quyén sé hiru hop phé’p d6i v6i nha & va quyén st dung dat toa
lac tai s6 35E3 khu b~iét thu P, khu pho 6, phuong P1, thanh pho Th, tinh Binh
Duong cho 6ng Nguyén Van S.

Buoc ong Ly Huy C, ba Nguyén Thuy V phai cham dt moi hanh vi xam
pham va can tr¢ trai phap luat viéc thyc hién quyén so hitu cua 6ng S ddi voi nha

G va quyén st dung dat tai s6 35E3 Khu biét thy P, khu phd 6, phuong P1, thanh
pho Th, tinh Binh Duong.

Bugc 6ng Ly Huy C, ba Nguyén Thuy V phai giao lai hop dong da ky két
v6i chu dau tu va cac gidy to khac c6 lién quan dén nha & va quyén sir dung dat
toa lac tai s6 35E3 Khu biét thu P, khu phd 6, phuong P1, thanh phd Th, tinh
Binh Duong.

Ngoai ra, ban an so tham con tuyén vé chi phi t6 tung, an phi va quyén
khéng cdo cua cac duong su.

Ngay 12/11/2019, dai dién nguyén don ong Dang Ba K ¢6 don khang cdo
toan bo ban an so tham.

Tai phién toa phuc tham, dai dién nguyén don 6ng Ping Ba K van giir
nguyén yéu cau khang cdo, dé nghi Ho1 dong xét xir stra ban an so tham theo
hudong chap nhan yéu cau khoi kién ctia nguyén don.

Pai dién Vién kiém sat nhan dan cip cao phat biéu quan diém giai quyét vu
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an:
- V& t6 tung: Hoi dong xét xtr phuc tham tién hanh dang quy dinh cia Bo
luat t6 tung dan su.

- V& ndi dung: Toa an cép so tham khong chip nhan yéu cau khoi kién cua
ong Nguyeén Van S 1a ¢6 can cit. P& nghi Hoi dong xét xtir khong chap nhan
khang cao, gilr nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Can ctr vao cac tai liéu, chung ctr da dugc xem xét tham tra, két qua hoi,
tranh tung tai phién toa, trén co s& xem xet dﬁy du, toan dién cac chiung cu, y
kién ctia cac duong su, v kién cia Kiém sat vién. Hoi dong xét xir phuc tham
nhan dinh nhu sau:

[1] V& hinh thirc: Pon khang céo cua 6ng Dang Ba K lam trong thoi han
luat dinh, dugc HO1 dong xét xir xem x¢€t theo trinh ty phic tham.

[2] Vé noi dung:

[2.2] Nguyén don ong Nguyén Vin S cho rang nam 2014 6ng nho 6ng Ly
Huy C, ba Nguyén Thuy V dang tén mua gium can nha s6 35E3 khu biét thu P,
khu phd 6, phuong P1, thanh phd Th. Do do, ong Nguyén Vin S khéi kién yéu
cau duoc cong nhan quyen so hitu nha va quyén str dung dét toa lac tai so 35E3
khu biét thu P, khu phd 6, phuong P1, thanh phé Th; budc ong Ly Huy C, ba
Nguyén Thiy V giao tra lai can nha va cac gidy to 6 lién quan cho 6ng S.

Ong Ly Huy C ba Nguyén Thuy V khong dong y v6i yéu cau khai kién cia
ong S vi cho rang nha dat do 6ng C, ba V mua ban hop phap, khong c6 viéc dng
ba dung tén nha dat néu trén cho 0ng S.

[2.2] Can ¢t vao cdc tai liéu, ching cr ¢6 trong hd so vu an, Hoi dong xét
Xt xét thay:

Ngay 07/3/2014, éng Ly Huy C, ba Nguyén Thuy V ky két hop dong mua
ban va nhan ban giao can nha 35E3 khu biét thy P v6i Cong ty co phan B. Ong
Nguyén Van S cho rang do 6ng 1a nguoi nudc ngoai, khong thé dung tén nha dat
tai Viét Nam nén da nho vo chong 6ng C, ba V dimg tén gitim. Sau khi nhan ban
giao nha, dng C, ba V khong ¢ trong cdn nha nady ma giao cho 0ng S su dung.
Ong C, ba Vv cho rang chi cho 6ng S ¢ nho nhung khong cung cap dugc ching ctr
ching minh vé viéc cho ¢ nho. Ong S thyc té di cu tra tai can nha tir thang
8/2016. Sau d6, dén ngay 14/10/2016, 6ng C, ba V 1ap gidy xac nhan c6 ndi dung
xac dinh ong ba di dimg tén nha gium 6ng Nguyén Van S, cu thé “Dja chi ngdi
nha chung téi dung ho la: 35E — KP6 — P P1 - TX Th Viét Nam (Khu dan du P) ™.
Ong C, ba V cho ring viéc xac nhan dung tén gium cin nha nham muc dich dé
6ng S l1am ching minh nhan dan, ho khau tai Viét Nam, hoan thién thu tuc hdi
huong; dong thoi dia chi nha trong gidy xac nhan ciing khong chinh xac.
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Hoi dong xét xir xét thay, ly do 6ng C, ba V dua ra 1a khong c6 can ctr vi
thue té khong c6 quy dinh nao budc ngudi Viét Nam dinh cu tai nudc ngoai phai
s& htru nha ¢ tai Viét Nam méi dugc lam ching minh nhan dan, nhap ho khau tai
Viét Nam. Hon nita, néu cho réng can thiét phai c6 nha ¢ tai Viét Nam méi duoc
1am ho khau thi ciing khong thé chi dya trén gidy xac nhén ctia 6ng C, ba V 1ap
ma bit budc 6ng S phai co tén trong hop dong mua ban nha & hodc gidy ching
nhén quyén st dung dat, quyén sé hitu nha. Thuc té ciing khong c6 bat cir tai liéu,
ching cr nao chirng minh viéc 6ng S dang thuc hién viéc nhap ho khau tai Viét
Nam.

Péi voi sai sot vé dia chi cin nha néu trong gidy xac nhan, Hoi dong xét xir
thay rang do 16i danh may hodc vi mot Iy do nao khac nén din dén viéc ghi nham
s6 nha “35E3” thanh “35E”. Ngoai 16i nay thi vin ban ciing c¢6 nhiéu 15i chinh ta
khac, thé hién sy ciu tha trong viéc lap van ban. Thyuc té khu dan cu P khong c6
cin nha mang s6 “35E, khu phd 67, chi ¢6 can nha “35E3, khu phd 6”. Nhu vay,
c6 thé thdy vé ban chat thi day 1a viéc xac nhan dung tén giim cin nha 35E3 khu
biét thu P, khu phd 6, phuong P1, thanh phd Th, tinh Binh Duong.

Viéc 6ng 7C, ba V ky van ban xac nhan la ty nguyén, khong b1 ¢p budc, do
do6 ¢b can cir d€ xac dinh can nha 35E3 khu biét thy P thudc quyén so hiru cia
ong S, nho 0ng C, ba V ding tén gium.

Ngoai vy 4n nay, giita 6ng S va 6ng C, ba V con co tranh chap viéc gop
von Cong ty, dd dugc Toa an nhan dan cap cao tai Thanh phé H6 Chi Minh giai
quyét tai Ban an kinh doanh thuong mai phtic tham s6 41/2019/KDTM-PT ngay
26/7/2019. Theo ndi dung vu an nay, Ong S nhiéu lan chuyén tién vao tai khoan
ciia ba V sé tién 1.500.000.000 dong. Ong Ly Huy C — chirc danh Giam ddc
Cong ty ky gidy xac nhan gop von cho 6ng S voi ndi dung xac dinh phan vén gop
ctia 6ng S 1a 1.500.000.000 d6ng nhung do 6ng S khong du diéu kién phap 1y dé
dung tén gidy phép kinh doanh nén dé ong Ly Truong C dimg thay, dong thoi
xac nhan ong S co du quyen han cua c6 dong cong ty. Sau do, ong C, ba V lai
pht nhan va cho rang gidy xac nhan trén cling de muc dich gitp ong S lam ching
minh nhéan dan, ho khau tai Viét Nam. Ban an s6 41/2019/KDTM-PT khong chap
nhan tu cach co dong cong ty cia 6ng S do thu tuc gdp von khdng dung quy dinh
phap luat nhung thira nhan viéc 6ng S c6 chuyén tién vao tai khoan cua ba V va
danh quyén cho dng S khai kién ba V dé doi lai so tién trén bang mot vu an khac.
Viéc 6ng S chuyén tién cho ba V cho thay 16i trinh bay cua dng S cho rang do c6
mdi quan hé than quen tir trudc nén 6ng S chuyén tién cho ba V dé gop von thanh
1ap cong ty va mua nha & Viét Nam la co that.

Tir nhitng phan tich néu trén, Hoi dong xét xir xét thiy co can cr xac dinh
nha dét toa lac tai s6 35E3 khu biét thu P, do ong Nguyén Vin S bé tién ra mua,
nho Ong C, ba V dung tén gitm trén hop dong mua ban nha. Tuy nhién, 6ng
Nguyen Vin S 1a ngudi nude ngoai, hién khong sinh sdng tai Viét Nam nén can
giao nha dat cho 6ng C, ba V quan 1y sir dung; budc 6ng C, ba V tra lai gia tri
quyén so hiru nha, quyén str dung dat cho 6ng S.
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[2.3] Ong C, ba V 1a ngudi dimg tén gium trén hop dong mua ban nha,
nhan nha thay cho 6ng S nén can xem xét cong strc cla Ong C, ba V theo An 1¢ sb

02/2016/AL dugc Hoi ddng Tham phan Toa 4n nhan dan tbi cao thong qua ngay
06/4/2016.

Gia tri can nha dugc thanh toan voi Cong ty ¢ phan tu vin dau tu Binh
Duong la 984.094.000 dong. Can cu theo Bién ban dinh gia tai san ngay
28/8/2019, Bién ban xem xét tham dinh tai ch6 ngay 16/5/2018 cua Toa an nhan
dan tinh Binh Duong thi gia tri nha dat hién nay dugc xac dinh nhu sau:

Gia tri dat hién tai: 27.500.000 dong/m* X 125m* = 3.437.500.000 dong.

Gi4 tri nha: 4.800.000 dong/m* x 80m?* x 75% = 288.000.000 ddng.

Gia tri‘02 méi che, cot, nén xi mang, gach hoa: (490.000 (‘I(‘A)ng/rn2 X 20m?)
+(490.000 d6ng/m? x 15m°) x 75% = 12.862.500 ddng.

Nhu vy, tong gid trj nha dat hién nay la: 3.738.362.500 dong. Gia tri
chénh 1éch tang thém ctia nha dat hién nay la: 2.754.268.500 dong.

Can cu Aq 1¢ s6 02/2016/AL thi cong strc dimg tén gium cta ong C, ba V
dqqc xac dinh bang Y4 gia tri chénh 1€ch tang thém cua tai san 1a 1.377.134.250
dong.

~ Nhu vay, ong C, ba V dugc cong nhan quyén so hiru nha, quyén sir dung
dat d@i vO1 can nha 35E3 }(hu biét thuy P Vé‘l‘ budc phai thanh toan lai cho 6ng
Nguyeén Van S gia tri nha dat 2.361.228.250 dong.

Tu nhimg phan tich néu trén, Hoi dong xet xu xét thdy yéu vcﬁu khang cao
cua ong Bang Ba K 1a ¢6 co s¢ chap nhan. Can sua ban an so tham theo huong
chap nhan mogt phan yéu cau khai kién cua nguyén don.

[3] VVé an phi:

- An phi dan sy so tham:

+ Ong Nguyén Van S phai chiu n phi dan sy so tham doi voi s6 tien
1.377.134.250 @ong la 53.314.027 dong.

+Ong Ly Huy C, ba Nguyén Thlly V phai chiu an phi doi vai s6 tien phai
hoan lai cho 6ng S (2.361.228.250 dong) 1a 79.224.565 dong.

- An phi dan su phic tham: Do khéng cao duoc chap nhan nén 6ng Nguyén
Van S khong phai chiu.

Vi céac & trén;
QUYET PINH:

Can ctr khoan 2 Diéu 308, Diéu 309 Bo luat té tung dan su; Nghi quyét s6
326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu Qudc hdi quy
dinh vé muc thu, mién, giam, thu, gitr quan 1y va str dung an phi, 1€ phi Toa an;
An 16 s6 02/2016/AL duoc Hoi déng Thim phéan Tda 4n nhan dan tdi cao thong
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qua ngay 06/4/2016.

Chép nhan mot phan yéu cau khang céo cua ong Dang Ba K - dai dién
nguyén don. Stra Ban an dan sy so tham so 18/2019/DS-ST ngay 30 thang 10
nam 2019 ctua Toa &n nhan dan tinh Binh Duong.

Tuyén xur:

1/. Pinh chi giai quyét mot phén yéu cau khoi kién ctua ong Nguyén Vin S
vé viéc budc 6ng Ly Huy C, ba Nguyén Thuy V phai b01 thuong thiét hai cho ong
S do hanh vi trai phap lut cta 6ng C, ba V gay ra véi s6 tién 200.000.000 dong.

2/. Pinh chi giai quyét dbi voi cac yéu cau phan t cua 6ng Ly Huy C, ba
Nguyén Thuy V vé viéc:

Budc ong Nguyén Vin S phai don hét d6 dac ca nhan ra khoi nha dé tra lai
can nha so 35E3 khu biét thy P, khu pho 6, phuong P1, thanh pho Th, tinh Binh
Duong cho 6ng C, ba V.

~_ Budc ong Nguyén Van S phai tra cho 6ng C, ba V s6 tien 150.000.000 la
s0 tién thiét hai do viéc chiém giir nha trai phép cua 6ng S gay ra.
_ Budc ong Nguyér} Vin S phai boi thuong danh dy, uy tin, tinh than cho vo
chong 6ng C, ba V so tién 200.000.000 dong.

3/. Chap nhan mot phan yéu cau khai kién ctia ong Nguyén Vin S.

Budc 6ng Ly Huy C, ba Nguyén Thuy V phai thanh toan cho 6ng Nguyén
Van S s0 tién 2.361.228.250 dong.

Cong nhéan quyén so hitu hop phap d6i v6i nha & va quyén su dung dat toa
lac tai s0 35E3 khu biét thu P, khu~ph6 6, phuong P1, thanh pho Th, tinh Binh
Duong cho 6ng Ly Huy C, ba Nguyén Thuy V.

Sau khi thyc hién xong nghia vy thanh toan, ong Nguyén Vin S c6 nghia
vu don het do dac ca nhén ra khoi can nha 35E3 khu biét thu P, phuong P1, thanh
phé Th, tinh Binh Duong; ong Ly Huy C, ba Nguyen Thuy V co quyen lién hé

v0i co quan nha nudce co tham quyén dé xin cép gidy ching nhan quyén sir dung
dat, quyén sé hitu nha theo quy dinh phap luat.

Ké tir ngay ngudi duge thi hanh 4n ¢6 don yéu cau thi hanh an, ngudi phai
thi hanh an khong thi hanh khoan tién néu trén thi con phai chiu tién 1ai phat sinh
d6i voi so tién cham thi hanh an theo quy dinh tai Diéu 357 va khoan 2 Diéu 468
ctia B0 luat dan sy twong tng vai thoi gian cham thi hanh an.

4/. Chi phi t6 tung va an phi dan sy so tham.

- Ong Ly Huy C va ba Nguyér} Thuy V phai hoan tra cho 6ng Nguyén Vian
S 2.000.000 dong chi phi xem xét tham dinh, dinh gia tai san tranh chap.

- An phi dan sy so tham:

10



Ong Nguyén Vin S phai chiu 53.314.027 dong. Khau trir s tién 15.000.000
ddng tam tng an phi dan sy so thdm 6ng S di nop theo bién lai thu sé 0010715
ngay 21/7/2017 cia Cuc Thi hanh an dan sy tinh Binh Duong. Ong Nguyén Vin S
phai nop tiép 38.314.027 dong.

Ong Ly Huy C, ba Nguy&n Thiy V phai chiu 79.224.565 dong. Khau trir
vao sb tién 3.750.000 dong tam tng &n phi 6ng C, ba V di nop theo bién lai thu sb
0010744 ngay 21/8/2017 ciia Cuc Thi hanh an dan su tinh Binh Duong. Ong Ly
Huy C va ba Nguyén Thly V phai nop tiép 75.474.565 dong.

5/. An phi dan sy phtic thim: Hoan lai cho 6ng Nguyén Vin S 300.000
d6ng tam Gng 4n phi da ndp (do 6ng Piang Ba K ndp thay) theo bién lai thu sb
0027160 ngay 15/11/2019 cua Cyc Thi hanh an dan sy tinh Binh Duong.

6/. Ban &n phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

7/. Trong trudng hop ban an duoc thi hanh theo quy dinh tai Pidu 2 Luat
thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
su c6 quyen thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi
hanh &n hozc bi cudng ché thi hanh an theo qui dinh tai cac Diéu 6,7 va 9 Luat thi
hanh &n dan su, thoi hiéu thi hanh 4n duoc thuc hién theo qui dinh tai Piéu 30
Luat thi hanh an dan su.

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Nguyén Vin Hung Tran Xuan Minh Tran Thi Thu Thiy
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