TOA AN NHAN DAN CAP CAO CONG HOA XA HOQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH D('.jc lijp - Tw do - Hanh phﬁc

Ban 4n sd: 344/2023/HS-PT
Ngay 30-5 -2023

, ~ NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP C TAI THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xiv phiic thim gom cé:

Tham phéan — Chii tog phién toa: Ba Ho Thi Thanh Thay
Cdac Tham phan: Ong Hoang Thanh Ding
Ong Pham Tri Tuan

- Thuw ky phién toa: Ong H6 Quang Nhyt - Thu ky Toa 4n nhan dan cép
cao tai Thanh phé H5 Chi Minh.

- Dai di¢n Vién kiém sdt nhéin dan cap cao tai Thanh phé Ho Chi
Minh tham gia phién toa: Ong D6 Thanh Pat - Kiém sat vién.

Trong cac ngay 24 va 30 thdng 5 nam 2023, tai try s& Toa &n nhan dan
cap C tai Thanh phé HO6 Chi Minh xét xir phuc tham cong khai vu an hinh su
thu 1y s6 01/2023/HSPT ngay 03 thang 01 nam 2023. Do c¢6 khang cdo ctia cac
bi cdo Pham Vian C va Nguyén Thanh L dbi voi Ban an hinh sy so tham s
524/2022/HS-ST ngay 22/11/2022 ctia Tdéa an nhan dan Thanh phd HO Chi
Minbh.

Céc bi cdo co6 khang cdo:

1/Pham Vin C; Sinh ngay 20/8/1975 tai tinh P; TH trG:: Khu phd 5, thi
tran H, thi xa D, tinh P; Nghél nghiép: Nguyén Giam ddc Cong ty TNHH TM
DV XNK D; Trinh d0 hoc van: 12/12; Gidi tinh: Nam; Dan tdc: Kinh; Tén
giao: Khong; Quéc tich: Viét Nam; Con 6ng Pham Van C (da chét) va ba Vo
Th@ C (da chét); Bi c4o co vo tén Nguyén ‘Thuy L@m Ngoc T va 02 con, 16n
nhat sinh ndm 2006, nhé sinh ndm 2017; Tién an, tién su: Khong.

Bi bat, tam giam tir ngay 24/6/2021 — ( ¢ mat)

Nguoi bao chira cho bi cdo Pham Vian C: Luét su Tran vin Cong

2/Nguyén Thanh L; Sinh ngay 13/11/1988 tai tinh P; TH tra: Thon L,
x3d H, thi xa D, tinh P; Nghé ng’hiép: Nhéan vién Cong ty TNHH MTV chuyén
chd hang hoa V Trinh d6 hoc van: 12/12; Gidi tinh: Nam; Dan toc: Kinh; Toén
gido: Khong; Qudc tich: Viét Nam; Con 6ng Nguyén Vin R va ba V5 Thi L;
Bi1 cdo c6 vo :[én Ngu\yén Lé Hong N va 02 con, 16n sinh nam 2015, nhé sinh
nam 2017; Tién an, ti€n su: Khong.



Bi bat, tam giam tir ngdy 24/6/2021 ( ¢6 mit)

Ngudi bao chita cho bi cdo Pham Van C: Luat su Tran Vin Cong thudc
Doan Luat su Thanh pho H6 Chi Minh (c6 mat)

Ngudi bao chita cho bi cao Nguyén Thanh L: Luat su VO M va Luat Lé
Thi Bach Y thudc Poan Luat su Thanh phdé H6 Chi Minh (c6é mat khi xét xu,
vang mat khi tuyén an).

(Trong vu dn con cé ngudi c6 quyén loi, nghia vu lién quan ba Nguyén Thi
Tuyet H khong khdng cdo, khong lién quan dén khang cdo nén Toa dn khong
triéu tap dén phién toa phuc tham).

NOI DUNG VU AN:

Theo cac tai li€u co trong ho so vu &4n va dién bién tai phién toa, ndi
dung vu 4n dugc toém tat nhu sau:

Cong ty TNHH TH mai Dich vu Xuét nhap khau D (Cong ty D), tru s
tai Quan 3, Thanh phé HO Chi Minh, duge S& Ké hoach va DPAu tu Thanh phé
H6 Chi Minh cap Gidy chimg nhin ding ky kinh doanh s6 0314170637 ngay
26/12/2016; Von diéu 1&: 500.000.000 dong; Nganh nghé kinh doanh chinh:
Hoat dong dich vu hd trg khac lién quan dén van tai (chi tiét: giao nhan hang
hoa); Nguoi dai dién theo phap luat: Pham Vin C, chitc danh: Giam déc.

Ngay 17/10/2018, Cong ty D m& Td khai hang hoa nhap khau s
102279312110 tai Chi cuc hai quan Ctra khau Cang Sai Gon Khu vuc I, khai
bao hang hoa 13 gidy dan tudng — Wall paper, size: 1,06m x 15,6m/cudn, mai
100%, s6 luong: 13.750kg, don gia hoa don: 0,54USD/kg, don gia tinh thué:
12.584,7 VND/kg, tri gia hoa don: 7.425 USD (tuong duong véi 173.039.625
d6ng), mi hang hoa 4814.20.90, thué sudt thué nhap khau wu dai 25%, téng
tién thué phai ndp: 64.889.859 ddng, to khai dugc hé thong phan ludng vang.

Ngay 18/10/2018, Cong ty D c6 T khai bo sung hang hoa nhap khau sb
102279312111, thay doi sb lugng hang hoa: 2.700 cudn, don gia hoéa don 2,75
USD/cudn, don gia tinh thué: 64.088,75 déng/cuc}n, cac thong tin khac khong
thay d6i so véi TO khai s6 102279312110 ngay 17/10/2018, cong chirc hai
quan dé nghi doanh nghiép thyc hién tham van gid theo khoan 14 diéu 1
Thong tu 39/2018/TT-BTC ngay 20/4/2018.

Ngay 20/10/2018, Cong ty D c¢6 To khai bd sung hang hoa nhap khau sd
102279312112, xin dang ky tham van gia ngay 20/10/2018, cac thong tin khac
khong thay ddi so véi T khai s6 102279312111 ngay 18/10/2018.

Sau khi tham vén gia hai quan la 22 USD/cudn, Céng ty D xin duogc
xudt tra hang hoa. Ngay 07/01/2019, Chi cyc hai quan cira khau Cang Sai Gon
Khu vuc I da tién hanh kiém tra thuc té hang hoéa xac dinh ) luong thuc té 1a
4.800 cudn giéy dan tuong, khai thiéu sd luong 2.100 cudn.



Ngay 22/01/2019, Coéng ty D da c¢6 van ban gui Chi cuc hai quan ctra
khau Cang Sai Gon Khu vuc I giai trinh vé 16 hang trén, do sai sot cia ngudi
giri hang trong qué trinh dong hang nén thuc té 16 hang c6 su sai khac giita s6
luong trén chimg tir va sé luong trén thuc té.

Ngay 18/02/2019, Chi cuc hai quan cira khau Cang Sai Gon Khu vuc I
ra Quyét dinh chuyén hd so vu vi pham hanh chinh c6 du hiéu t6i pham s6
517/QP-KV1 dén Co quan Canh sat diéu tra Cong an Thanh phé H6 Chi Minh
dé diéu tra, xtr Iy theo quy dinh.

Qua trinh diéu tra xac dinh, Viéc nhap khau 16 hang dugc Pham Van C
va Nguyén Thanh L thuc hién nhu sau:

Cubi thang 9/2018, Nguyén Thi Tuyét H lién hé Pham Vin C, thoa
thudn miéng Uy thac Cong ty D lam tha tuc nhap khau cho H 01 container
hang gidy dan tuong tir Han Qubc vé Viét Nam, 1a hang thanh 1y mua theo 16,
khong biét chinh xac trong luong, s6 cuon.

Ngay 28/9/2019, C lién hé Nguyén Thanh L trao ddi viéc nhdp 16 hang
cho H. Pau thang 10/2018, H gui cho C file mém vén don, khong kém theo
chtng tir nhap khau nao khac. Ngay 06/10/2018, qua ung dung Zalo, C giri
cho L van don ndy dé L chuan bi lam thu tuc nhap khau 16 hang.

Ngay 17/10/2018, qua tmg dung Zalo, C guri cho L cac thong tin vé 16
hang gdm: 0,54 x 13.750kg = 7.425USD, kho: 1.2m x 15m (sau sira lai thanh
1.06m x 15.6m), 18m? x 2.700 cudn = 48.600 m?, chi dao L thao invoice,
packing list. Can ctr cac thong tin do C gui, L dung may tinh soan thao invoice,
packing list v&i thong tin 16 hang nhu sau: Tén hang Wall Paper size: 1.06m x
15.6m, trong luong 13.750kg, don gia 0,54USD/kg, thanh tién: 7.425USD, s
ctia invoice, packing list dugc 14y theo thong tin “Invoice No.: TG181002” ghi
trén van don, tu ghi ngay 02/10/2018. Sau do6 L gui lai file invoice, packing list
cho C kiém tra. Sau khi C ddng ¥, L sir dung céc file invoice, packing list tur
thao, chuyén thanh file dang pdf, sir dung phap nhan Céng ty D dé md truyén
T khai hang héa nhap khau s6 102279312110, ngay 17/10/2018.

Tuy nhién, do Co quan hai quan khong chap nhén khai bao theo 16 hang
theo kg, nén theo chi dao cua C, L tiép tuc chinh sira invoice, packing list tir
13.750 kg thanh 2.700 cudn, don gia tir 0,54 USD/kg thanh 2,75 USD/cudn va
truyén TO khai bd sung hang héa nhap khau sé 102279312111, ngay
18/10/2018.

Ngay 18/10/2018; Chi cuc hai quan ctra khau Cang Sai Gon Khu vuc I
xac dinh gia d6i v6i mat hang gidy dan tuong, méi 100%, xuat xtt Han Qudc 1a
22 USD/cufn.

Ngay 07/01/2019, Chi cuc hai quan cira khau Cang Sai Gon Khu vuc I
kiém tra thuc té, két qua nhu sau: Giéy dan tuong, khong rd nhan hiéu, size
1,06m x 15,6m/cudn, hang moi 100%, XUAt X0 khong thé hién, sb luong 20



pallet = 4.800 cudn, mi sd hang hoa 48142090, thué suat thué nhap khiu wu
dai 25%.

Sau khi bi Co quan hai quan phét hién, yéu cau phai nop bo sung hop
doéng, C di yéu cau Nguyén Thanh L lap hop ddng mua ban gia sé TG-
DT180910, ngay 10/9/2018, L tu ky tén Tachyung Kim, dua C ky tén, dong
ddu Céng ty D, sau d6 pho t6 hop dong gia, ky sao y ndp co quan hai quan,
khong luwu giit ban gdc hop dong gia.

Dé hop thuc hoa, ngay 22/01/2019 C chi dao L thao vin ban gui Chi cuc
hai quan ctra khau Cang Sai Gon Khu vuc I giai trinh v6i ndi dung: do sai sot
ctia nguoi giri hang trong qué trinh déng hang nén thuc té 16 hang c6 su sai
khac gitra s luong trén chimg tir va s6 luong trén thuc té.

Xéac minh tai Cong ty TNHH giao nhan Pai Pong dugc biét: Cong ty
Pai Pong 1a dai 1y xép hang cho 16 hang nhap khau cua Cong ty D. Cong ty D
do Pham Vin C lam giam ddc 13 don vi truc tiép nhan hang ¢ Viét Nam, dong
1€ phi cho Cong ty Dai BPong va nhén 1énh giao hang.

Pham Van C khai: Thang 9/2018, C nhan uy thac miéng (khong 1ap hop
d6ng) tir Nguyén Thi Tuyét H (& tinh Binh Duong) dé nhap khau 16 hang gidy
dan tuwong tir Han Qudc, H guri cho C céc chimg tir gdm bill, invoice, packing
list. Nhan thay chtng tir H gti chi c6 tén hang hoéa, trong luong, don gia theo
kg, thanh tién, C c6 hoi H kich thuée, trong luong cudn dé tu ude tinh sd
lugng cudn. Sau d6 C lién hé, chi dao Nguyén Thanh L 1am gia cac chung tur
nhap khau néu nhu trén nham khai bao, nhap khau 16 hang glay dan tu’O’ng, lay
duogc 16 hang. Khi hai quan kiém tra, phat hién sai pham, C tiép tuc yéu cau L
lam gia hop dong dé nop cho co quan hai quan. Qua trinh thuc hién, ngoai H,
L, khong c6 ai khéac tham gia cung C.

Nguyén Thanh L khai: L 14 nhan vién xuat nhap khau, 1am viéc tai Cong
ty TNHH MTV chuyén ché hang héa Viét, quen biét Pham Vian C. Cudi thang
9/2018, C lién hé nho L 1am thu tuc nhap khau 16 hang gidy dan tudng tir Han
Quéc, L khong biét chu hang Ia ai. Qua trao ddi, L biét duoc 1a day hang cho,
hang gom, hang t6n kho, khong gidy td, mudn nhap khau phai ty lam invoice,
packing list. L déng ¥ 1am cho C. Theo chi dao cua C, L d3 lam gia invoice,
packing list, hop dong, thao giai trinh v6i Co quan hai quan. L duoc C tra cong
1.500.000d. Qua trinh thuc hién, ngoai C, khong c6 ai khac tham gia cung L.

Kiém tra dién thoai, may tinh, thu dién tr cia Pham Vin C, Nguyén
Thanh L c6 cac ndi dung trao d6i vé viéc mo to khai 16 hang gidy dan tuong,
dir liéu lién quan dén 16 hang gidy dang tuong gdm: file pdf cua bill tau,
invoice, packing list, file excel cua invoice, packing list, to khai, file word cua
hop ddng. Noi dung céc file invoice, packing list, hop ddng tring khép voi cac
hd so Cong ty D da sir dung dé khai bao hai quan, ban thao ciia ban giai trinh,



cong van xin xuét tra, don dé nghi huy to khai, ndéi dung tuong tu cac van ban
ma Cong ty D da ndp cho co quan hai quan.

Kiém tra dién thoai cua Nguyén Thi Tuyét H, thu duge mét sb hinh anh
vé cac kién gidy dan tuong xEép vao container, khong thu dugc tin nhan gitta H
v6i C va bén ban tai Han Qudc.

Két qua twong trg tu phap tai Han Qubc xac dinh: Cong ty TG
(TGcompany) do 6ng Kim Tae Hyung lam dai dién c6 ban 16 hang gidy dan
tuong con nguoi mua hang tai khu vuc “Binh Duong”, khong nhd 1o thong tin
ngudi mua hang; Hang hoa giao dich 13 gidy dan tudng phé pham, s6 lugng 1a
4.800 cuon, kich thuoc 1a 1,06m x 15,6m, duyng trong container sb
BMOU5819976, seal s6 DJS875918, trong lugng 14.500kg, gia tri 16 hang trén
to khai xuat khau 1a 8.702 USD (9.605.265 won). Cong ty TG khong 1ap Hop
dong mua ban, invoice va packing list doi voi 16 hang.

Hoi dong dinh gi4 tai san trong td tung hinh su cip thanh phd co két
luan dinh gia tai san s6 6718/KL-HPDGTS ngay 31/10/2019 xac dinh: 2.100
cudn gidy dan tudng vi pham cé gid 1.210.299.300 dong tai thoi diém thang
10/2018.

Tai ban céo trang s6 462/CT-VKS-P2 ngay 27/10/2021 cta Vién kiém
sat nhan dan Thanh ph6 H6 Chi Minh da truy t6 cac bi cdo Pham Van C,
Nguyén Thanh L vé toi: “Buén 1au” theo diém a khoan 4 Diéu 188 cua Bo luat
hinh sy nam 2015, sira d6i, b sung nam 2017.

- Tai ban an hinh sy so tham s6 524/2022/HS-ST ngay 22/11/2022 cua
Tda 4n nhan dan Thanh phé H6 Chi Minh da tuyén xir:

Cin cir diém a khoan 4 Diéu 188 B0 luat hinh sy ndm 2015, stra doi bo
sung nam 2017; di€m s khoan 1, khoan 2 Diéu 51; Diéu 17 va bi€u 58; biéu
38 va Piéu 50 ctia BO luat hinh sy nam 2015, sira ddi bd sung nam 2017,

Xt phat bj cao Pham Vin C 12 (muoi hai) ndm ti vé toi “Budn 1au”.

Thoi han tu tinh tir ngay 24/6/2021.

Cin ctr diém a khoan 4 Diéu 188 B¢ lut hinh sy ndm 2015, sira d6i bd
sung nam 2017; di€m s khoan 1, khoan 2 Diéu 51; Diéu 17 va bi€u 58; biéu
38 va Piéu 50; Piéu 54 cta Bo luat hinh sy nam 2015, stra doi bd sung nam
2017,

X phat bi cdo Nguyén Thanh L 10 (mudi) nam i vé tdi “Budn 1au”.

Thot han tu tinh tir ngay 24/6/2021.

Ngodi ra, ban an so tham da tuyén xir Iy vat chimg, 4n phi va quyén
khéng céo.

- Ngay 30/11/2022 bi cdo Pham Van C khang cdo kéu oan.



- Ngay 28/11/2022, bi cao Nguyén Thanh L khang c4o kéu oan.
Tai phién toa phiic tham:

Bi c40 Pham Vian C va Nguyén Thanh L van giit nguyén yéu cau khang
c4o va dé nghi Hoi dong xét xtr xem xét cho cac bi cdo.

Nguoi bao chira cho bi cao Pham Van C - Luat su Tran Van Cong trinh
bay: Bi cao C khong co6 chu y khai bao thleu s6 luong hang hoa, bi cdo khai
dwa trén bill tau ma ba H cung cdp va yéu ciu cta co quan Hai quan phai khai
bao theo cudn. Thoi diém khai bao, bi cao khong biét sé lugng hang héa du
2.100 cudn. Bi cdo nhap khau 16 hang khong vi muc dich vu loi, bi cdo ciing
khong phai 1a chu 16 hang nén khong c6 muc dich nhap khau 16 hang ban dé
kiém 10i. Cép so thAm sir dung cac 101 khai cua C, L, H dé budc tdi bi céo
trong khi cac 10i khai ndy c6 qua nhiéu mau thuan khong dugc dbi chat 1am rd.
Viéc co quan to tung xac dinh ba Nguyén Thi Tuyét H 1a nguoi co quyén loi
nghia vu lién quan trong vy an la khong dung, ho so vu 4n thé hién ba H 1a chu
16 hang gidy dan tuong. D& nghi Hoi dong xét xir cin ctr diém ¢ khoan 1 Piéu
355 Bo Luat TH tung hinh sy nam 2015, chap nhan khang c4o cua bi cdo Pham
Van C, chép nhan 161 bao chira cia luat su, huy ban an hinh su so tham cua
Toda 4n nhan dan Thanh phé H6 Chi Minh chuyén hd so vu an dé diéu tra xét
xu lai.

Bi c4o C dong ¥ quan diém bao chira cua luat su khong c6 ¥ kién gi thém.

Ngudi bao chita cho bi cdo Nguyén Thanh L :

Luat su Lé Thi Bach Y trinh bay: Ban an so tham tuyén bi cdo L 10 nam
ti vé t61 Budn 1au 1a khong dung nguoi, dung to1. Boi, bi cao L khong phai la
nguoi giao dich mua ban gidy dan tuong, khi 16 hang vé Viét Nam, bi cdo
dugc thué danh may cac ching tur nhép khau theo yéu cau cia Pham Vin C dé
nhan sb tién cong 1a 1.500.000 déng. Do bi céo 1a ngudi 1am dich vu nhap
khau hang hoa nén viéc tu soan thiao céc invoice, packing list 1a cong viéc bi
cdo phai lam. Theo két qua twong tro tu phap, chi hang 13 ngudi ¢ Binh
Duong, chua duoc Co quan diéu tra 1am rd, chong ba H 1a ngudi di dong thué
nhap khau, nhung khong lam rd trach nhiém cua Nguyén Thi Tuyét H la
khong phu hop. Vé gi4 tri hang hoa, theo két qua tuong trg tu phap thé hién 1a
hang thit pham, ¢ gia khoang 173 triéu dong, cac cudn gidy dan tuong co khéi
lugng khac nhau nhung chi lay 01 cudn dé xac dinh gia tri toan bo ) hang
vuot qua 1a hon 1,2 ty dong 1a khong phu hop. Vé mit chu quan, bi cao L
khong c6 dong co, myc dich pham t01. Dé nghi Hoi dong xét xir chap nhén 161
bao chira cia luat su, can ctr diém ¢ khoan 1, diéu 355 Bo Luat TH tung hinh
su nam 2015. Huy ban an hinh su so tham cta Toa 4n nhan dan Thanh pho HO
Chi Minh chuyén ho so vu an dé diéu tra xét xir lai.

Luat su VO M trinh bay bai bao chita cho bi cdo Nguyén Thanh L: Luat
su dong ¥ v6i quan diém cta luat su dong nghiép, do hanh vi ctia bi cdo khong
dap Gmg cac yéu td cau thanh toi pham nén dé nghi Hoi dong xét xir can ctr
diém ¢ khoan 1, diéu 355 Bo Luat T tung hinh sy ndm 2015 chép nhan 101



bao chita cua luat su, hiy ban an hinh su so tham ctia Toa 4n nhan dan Thanh
ph6 H6 Chi Minh chuyén hd so vu an dé diéu tra xét xir lai.

Bi cao Nguyén Thanh L bao chita bd sung: Bi cdo chi la nguoi lam cong,
an luong, bi cao khong phai chu hang nén muc an ma Vién kiém sat dé nghi 1a
qua C, dé nghi Hoi déng xét xir xem xét cho bi cdo.

bai dién Vién lglem sag nhan dan cap C tai Thanh phé HO Chi Minh tham
gia phién toa phéat biéu y kién nhu sau:

Toa an cap so thim xu phat bi cdo Pham Vin C va bi cdo Nguyén
Thanh L vé t6i “Buén 1au” 1a ding nguoi ding to1. Cac bi cao khang cao kéu
oan 1a khong c6 can cir. D& nghi hoi dong xét xtr bac khang cao kéu oan cua
cac bi cao.

NHAN PINH CUA TOA AN:

Trén co s& ndi dung vu an, can cur vao cdac tai li€u trong hd so vu an da
duoc tranh tung tai phién toa, Hoi dong xét xir nhan dinh nhu sau:

[1]. Pon khang céo cua cac bi cao nam trong han luat dinh phu hop voi
quy dinh phap luat nén duoc Hoi dong xét xir xem xét theo trinh ty phtic tham.

[2]. Tai phién toa phuc tham, cac bi cdo thira nhan thuc hién hanh vi nhu
ban 4n so thim di néu. Loi khai cua cac bi cdo phit hop voi nhau, phit hop voi
két luan gidm dinh, vat ching thu gitt va nhiing tai liéu, chung ctr khac co
trong hd so vu an dugc xét héi cong khai tai phién toa. Nhu vay, HoOi dé)ng x¢t
Xt ¢6 du co sé két luan:

Pham Van C 1a Giam déc Cong ty TNHH TH mai Dich vu Xuat nhap
khau D (Cong ty D), c6 nganh nghé kinh doanh giao nhan hanh hoéa. Thang
9/2018, Nguyen Thi Tuyét H lién hé voi C dé 1am thu tuc nhap khau 16 hang
hoa la gidy dan tuong tr Han Qudc vé Viét Nam. Mic du, biét viéc mua ban
hang héa qudc té gitra H va TGCompany, Han Quoc khéng c6 hop ddng mua
ban hang hoa qudc té, hoa don tH mai nhung C van st dung phap nhan Cong
ty D dé lam thil tuc md to khai hai quan, nhap khau don hang. Thong qua van
don, hinh 4nh hang héa dugc chat 1én container ma H cung cap, C thué va chi
dao Nguyén Thanh L soan thao hoa don tH mai, bang chi tiét dong goi hang
hoa, m¢ To khai hang hoa nhap khau sé 102279312110 ngay 17/10/2018, To
khai bd sung hang hoa nhap khau sé 102279312111 ngay 18/10/2018 va To
khai bo sung hang hoa nhap khau sé 102279312112 ngay 20/10/2018 tai Chi
cuc hai quan ctra khau Cang Sai Gon Khu vuc I dé thong quan 16 hang gidy
dan tuong, kich thuge 1,06mx15,6m/cudn, moi 100%, sO lwong 2.700 cudn,
don gia 2,75USD/cudn, tri gia tinh thué nhap khau 1a 173.039.625 dong. Do
két qua tham vén gia hai quan ddi vOi hang hoa nhap khau 1a 22USD/cudn nén
C chi dao L soan vin ban khong s, dé ngay 22/10/2018 dé nghi xuat tra hang
hoa va hiy to khai s6 102279312112 Ngay 07/01/2019, Chi cuc hai quan ctra
khau Cang Sai Gon, Khu vuc I 13p bién ban ching nhan s6 5/BB-HCI12 ghi



nhén két qua kiém tra thuc té xac dinh, loai hang hoa: Giéy dan tuong, khong
0 nhan hiéu, kich thudc 1,06m x 15,6m/cudn, hang méi 100%, khong thé hién
xudt xtr, 6 luong 4.800 cudn, ma s6 hang hoa 48142090, thué suit nhap khau
25%. Toan bo 16 hang dong trong container s6 BMOU5819976/niém seal HQ
s6 H16. 0827815, s hang hoa thira so voi khai bao 1a 2.100 cuén. Khi dugc hai
quan yéu cau cung cap hop dong tH mai mua ban 16 hang trén, C tiép tuc chi
dao L soan thao hop dong mua ban sé6 TG-DT180910 ngay 10/9/2018, gia chir
ky nguoi ban TeaHyung Kim va phd to con ddu cua cong ty TGCompany roi
dua C ky tén don vi mua hang (Cong ty D) dé sao y, ndp cho co quan Hai quan.

Tai phién toa phuc tham, cac bi cdo va cac luat su bao chita cho r@ing
hanh vi ma céac bi cado thuc hi¢n khong pham toi “Budn 1au”, do céc bi cao
khong phai 1a cha thé cta toi pham, hanh vi khach quan chwa xam hai dén
khach thé ctia toi budn lau va gia tri hang hoa theo két luan dinh gia tai san 1a
chua pht hop véi két qua hd tro tu phap phia Han Quéc xac dinh 16 hang gidy
dan tuong 1a phé pham.

Xét thay, cin ctr hd so hai quan do Chi cuc Hai quan ctra khau Cang Sai
Gon Khu vuc I giao nop, dir liéu dién tir khai thac tir mdy tinh cua Nguyén
Thanh L, tai khoan Zalo, hop thu dién tir cua Pham Van C, Nguyén Thanh L,
101 khai cua Nguyén Thi Tuyét H xac dinh: Thoi diém nhan 10i nhap khau 16
hang gidy dan tuong tir Han Qudc vé Viét Nam, Pham Vian C, Nguyen Thanh
L biét r5 khdi lugng container hang khoang 20 tAn nhung c6 thé lam van don
14 tan, néu khai gia C thi thué s& C, chu hang khéng chap nhan. Két qua tuong
trg tu phap phia Han Quéc thé hién 16 hang gidy dan tuwong sé luong 4.800
cudn. Pong thoi, cac bi céo biét viéc mua ban giita chu hang hoa v0i nguoi
ban phia Han Qudc khong c6 hop d6ng, hoa don tH mai, bang ké chi tiét dong
g6i hang hoa nhung van chip nhan st dung phap nhan Céng ty D do Pham
Van C la nguoi dai dién theo phép luat, tu soan thao hoa don tH mai, bang ké
chi tiét dong goi hang hoa, mo to khai hai quan khai bao khong ding sd luong
hang hoa, nham nhap 1au 2.100 cudn gidy dan tuong vao luu thong trén thi
truong Viét Nam nén thoa mén quy dinh vé mit cha thé va miat khach quan
cua to1 pham quy dinh tai Piéu 188 cua B luat Hinh su nam 2015, sira doi, bd
sung nim 2017. V& gia tri hang hoéa vi pham, theo t& khai hai quan sb
102279312112/A11, dang ky ngay 17/10/2018, bd sung ngay 20/10/2018 cia
Cong ty D thé hién loai hang hoa nhap khau 1a gidy dan tuong, méi 100%, phu
hop v6i bién ban chimg nhan s6 5/BB-HC12 ngay 07/01/2019 cta Chi cyc hai
quan cua khau Cang Sai Gon, Khu vuc I 1ap ghi nhan két qua kiém tra thyuc té
hang héa. Do d6, bién ban cudc hop dinh gia s6 6717/BB-HDDGTS, 1ap ngay
31/10/2019 va Két luan dinh gid tai san sb: 67 18/KL-HDDGTS ngay
31/10/2019 cua Hoi dong dinh gia tai san tH xuyén trong t6 tung hinh su cip
Thanh phé xac dinh 2.100 cudn gidy dan tuong nhap khau tir Han Qudc, theo
gia thi truong tai thoi diém thang 10/2018 1a: 1.210.299.300 dong (muc gia
chua bao gdm 10% VAT va chi phi thi cong) 14 ¢6 co s0.



V6i hanh vi néu trén, Toa an cip so tham d3 xét xir cac bi cdo Pham Vin
C, Nguyén Thanh L vé toi “Budn 1au” quy dinh tai diém a khoan 4 Diéu 188
ctia Bo luat Hinh sy nam 2015, stra d6i, bd sung nam 2017 1a ¢6 can cu, dung
nguoi, ding toi.

[3]. Hanh vi pham t0i cta bi cdo 1a dic biét nguy hiém cho xi hoi, da
xam pham dén trat tu quan 1y kinh t& ctia Nha nudc trong linh vuc xuat, nhap
khau hang hoa.Cac bj cdo déu 13 nguoi di thanh nién, khong thudc trudng hop
khong c6 nang lyc trach nhiém hinh sy, c6 chuyén mon va kinh nghiém trong
linh vuc xuét, nhap khau, dich vu hd trg van tai hang hoa, hiéu rd cac quy dinh
phap luat tH mai Viét Nam vé budn ban hang hoa qua bién gidi nhung vi tu 1o,
cac bi céo da ty soan thao hda don tH mai, bang chi tiét dong goi hang hoa, mé
to khai hai quan khai gian déi vé s6 lwong hang hoa nham thong quan trai quy
dinh 2.100 cudn gidy dan tuong, tri gia 1.210.299.300 dong thudc truong hop
“vat pham phap tri gia tir 1.000.000.000 dong tré 1én”.

[4]. Xét khang cdo clia bi cao Pham Vin C va Nguyén Thanh L cho rang
khong pham to1 “Budn 1au” : Céac bi cdo khang cao kéu oan nhung khong cé
tai liéu, chimg c&r chimg minh minh khéng c6 hanh vi budn l1au dé Hoi dong
xét xtr xem xét. Y kién cua Luat su bao chita cho bi céo 1a khong c6 cin ctr
nén khong duoc chip nhan. Cian ci tinh chit mic d6 nguy hiém cta hanh vi
pham t0i1, dac diém nhén than, cac tinh tiét tang nang, gidm nhe trach nhiém
hinh su. Cép so tham da xir phat bi cdo Pham Van C 12 ndm tu, xu phat bi c4o
Nguyén Thanh L 10 niam tu 1a pht hop. Y kién cua dai dién Vién kiém sat tai
phién toa 13 ¢6 cin cir nén dugc chip nhan. Gitt y ban an so tham.

[6] Pdi voi hanh vi cia Pham Vin C, Nguyén Thanh L soan thdo bo
chung tir, gdm: hoa don tH mai, bang chi tiét déng goi hang hoa, hop dong tH
mai cua Cong ty TGcompany va gid chir ky ctia 6ng Kim Tea Hyung — Nguoi
dai dién theo phap luat ctia Cong ty TGecompany va st dung bd ching tir thuc
hién thi tuc nhap khau, tai xuat hang hoa. Tuy nhién, qué trinh diéu tra khong
thu duoc ban chinh cua céc chung tir néu trén, do do, khong da co so xu ly
trach nhiém d6i voi Pham Vian C, Nguyén Thanh L vé hanh vi “Lam gia tai
liéu ctia co quan, to chirc”.

Péi véi Nguyén Thi Tuyét H 1a nguoi mua thuc té 16 hang gidy dan
trong. Qua trinh diéu tra xac dinh, H biét 16 hang glay dan tuong mua Kim
Tea Hyung khong c6 héa don, chimg tir thé hién ngudn gdc hang hoa va tir
viéc mua ban véi Kim Tea Hyung khong c6 hop dong mua ban hang héa qudc
té nén di lién hé Pham Vian C dé C sir dung phap nhian Cong ty D lam thu tuc
nhap khau 16 hang. Qua trinh m¢ to khai hai quan, khi can bd Hai quan yéu
cau Cong ty D phai khai bao gidy dan tudng theo cudn, C cd goi cho H hoi va
duoc H cung cép trong luong tirng cudn tu 4,5 dén 5,5 kg, sau d6 C tu udc
luong ra 2.700 cudn. H cé nodi v6i C “anh tinh thé ndo hop 1y cho em thi anh
1am”. Viéc chinh stra hd so do C lam va C c6 théng bao cho H biét viéc chinh
stra ho so dé ndp cho Hai quan. Giai thich vé tin nhan véi L “C& 20 tan, néu



can lam bill khoang 14 tan”, C cho biét H ¢6 noi véi C 16 hang khoang 20 tan,
C néi v6i H 20 tan thi khé nhap vé nén déng hang khoang 14-15 tan nhung
thuc té 16 hang c6 trong luong 19,2 tin 1a twong dwong véi trong luong H béo
cho C luc dau. Xét, Nguyén Thi Tuyét H 1a chi hang, biét viéc bi cio Pham
Vin C 1am gia hoa don tH mai, bang chi tiét dong goi hang hoa dé thuc hién
khai bao hai quan nhap khiu hang héa va biét viéc C khai bdo Hai quan sd
luong hang hoéa 13 2.700 cudn gidy dan tudng nhung khong cé hanh vi ngin
can ma thé hién thai do bé mic cho hanh vi pham t01 xay ra nén can kién nghi
Co quan diéu tra tiép tuc x4c minh, diéu tra lam rd trach nhiém cua Nguyén
Thi Tuyét H, néu du cin ct xac dinh hanh vi pham toi dé nghi xu 1y trach
nhi¢m hinh sy trong mdt vu an khéc.

[7]. Cac quyét dinh khac ctia ban an so thim khong c6 khang cao, khang
nghi da c¢6 hi€u luc phap luat.

[8]. An phi hinh su phtic tham: Cac bi cao Pham Van C, Nguyén Thanh
L phai chiu do khang cao khong dugc chap nhan.

Vi cac 1€ trén,
QUYET PINH:

Can ct vao diém a khoan 1 Diéu 355; Piéu 356 cta Bo luat T tung hinh
sunam 2015.

Khéng chap nhan khang cao cua cac bi cao Pham Van C, Nguyén Thanh
L, gitt nguyén ban an hinh sy so tham.

1. Can cr diem a khodn 4 Diéu 188 B¢ ludt hinh sy ndm 2015, stra d6i bo
sung nam 2017; diém s khoan 1, khoan 2 Dbiéu 51; bidu 17 va biéu 58; Diéu
38 va bicu 50 cua B0 luat hinh sy ndm 2015, stra d6i bé sung nam 2017,

Xt phat bi cdo Pham Van C 12 (muoi hai) nam ti vé toi “Budn 1au”.
Thot han tu tinh tir ngay 24/6/2021.

2. Can ctr diém a khodn 4 Diéu 188 B9 ludt hinh sy nam 2015, sira doi bo
sung ném 2017, diém s khoan 1, khoan 2 Diéu 51; Diéu 17 Vf{ Bi@u 58; Diéu
38 va Diéu 50; bi€u 54 ctia B0 luat hinh sy nam 2015, stra d61 b6 sung nam
2017,

Xt phat bi cdo Nguyén Thanh L 10 (mudi) nam ti vé toi “Budn 1au”.
Thot han tu tinh tr ngay 24/6/2021.

3. VéNén phi hinh sy phuc tham: Cac bi cao Pham Van C va Nguyén
Thanh L moi bi céo phai chiu 200.0004 (hai tram nghin dong).
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Céc quyét dinh khéac clia ban an so tham khong c6 khang cao, khang nghi
da c6 hiéu lyc phap luat, ké tir ngay hét thoi han khang cdo, khang nghi.

Ban an phuc tham c6 hiéu lyc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HOI PONG XET XU PHUC THAM
- Tda 4n nhén dén t5i C; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép C tai TP.HCM;
- TAND TP.HCM;
- VKSND TP.HCM;
- Cong an TP.HCM;
- S& Tu phap TP.HCM;
- Cuc THADS TP.HCM,; .
- Trai tam giam céng an TP.HCM; H6 Thi Thanh Thuay
- Luu VP, HS.
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