TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Poc 1ap - Tw do - Hanh phic

Ban 4n sb: 32/2018/DS-PT
Ngay 11/01/2018
V/v “Tranh chap quyén sir dung dat”

NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xiv phiic thdm gom cé:

Thdam phén - Chii toa phién toa: Ong Luu Ngoc Thach
Cdc Tham phén: Ong Luu Truong Sanh
Ba Nguyén Thi Huyén

- Thw ky phién toa: Ba D6 Thanh Thao Linh, thu ky Toa 4n nhan dan
Thanh ph6 H6 Chi Minh.

- Dgi di¢gn Vign Kiém sat nhan dan Thanh pho Hé chi Minh tham gia
phién toa: Ba Hoang Anh Nga, Kiém sat vién.
Ngay 11 thang 01 nam 2018 tai try s6 Toa an nhan déan Thanh phé Ho Chi

Minh xét xtr phuc tham cong khai vy an thy ly s6 676/DSPT ngay 24 thang 11
nam 2017 vé viéc “Tranh chip quyén str dung dat”,

Do ban 4n dén sy so thim so: 255/2017/DS-ST ngay 28/9/2017 ciia Toa
an nhan dan huy¢n Nha B¢, Thanh pho H6 Chi Minh bi khéng cao.

Theo quyét dinh dua vu 4n ra xét xtr phuc tham sé 3160/2017/QDPT, ngay
25 thang 12 nam 2017 gifra cac duong su:

1. Nguyén don: Ong Pao Quang T1, sinh nam 1983.
bia chi: BPuong H, Phuong T, thanh pho L, tinh Lam Dong.

Nguoi dai dién hop phap cua nguyén don: Ong Pao Quang D, sinh nim
1954. Pia chi: Buong H, Phuong T, thanh phé L, tinh Lam Déng, la nguoi dai
dién theo Gy quyén (van ban Gy quyén ngay 23/3/2017 tai Vin phong Cong
ching Lac Viét). Co6 mat.

2. Bi don: Ba La Thi Thanh T2, sinh nam 1991.

Dia chi: Puong P, khu phd B, thi tran C, huyén C, Thanh phd H6 Chi
Minh.

Nguoi dai dién hop phap cia bi don: Ong Lam Pang P, sinh nim 1963.
Dia chi: Puong T, Phuong T, Quan G, Thanh phd HO6 Chi Minh. Dia chi lién hé:
Puong P, khu phd B, thi trin C, huyén C, Thanh phé H6 Chi Minh, 1a ngudi dai



dién theo uy quyén (van ban Uy quyén ngay 20/01/2017 tai Van phong Cong
chimg Toan Cau). C6 mat.

NOI DUNG VU AN:

Tai don khéi kién ngay 10/6/2016 va trong qua trinh giai ‘quyé't vu an,
nguyén don 6ng Pao Quang T1 do nguoi dai dién theo uy quyén la 6ng Bé
Quang G trinh bay:

Ong Pao Quang T1 duoc Uy ban nhan dan huyén Nha B¢, Thanh phd Ho
Chi Minh cdp Gidy chung nhan quyén sit dung dat s6 BA 344378 ngay
01/3/2010 ddi voi phan dat dién tich 114,2m” thudc thira 527, to ban do sé 85,
thi tran Nha B¢, huyén Nha Bé. Nam 2015, khi chuan bi xay dyng nha &, ong T1
phat hién ba L Thi Thanh T2 di xdy nha lan chiém sang phan dat cua ong
khoang 18,3m”. Ong T1 d3 nhiéu lan yéu cau ba T2 tu thio d& nhung ba T2
khong ddng y nén 6ng T1 khoi kién vu 4n dan sy tai Toa an.

Sau khi Trung tdm do dac ban d6 thudc S& Tai nguyén Moi trudng Thanh
phé H6 Chi Minh 1ap ban d6 hién trang vi tri-xac dinh ranh ngay 29/11/2016,
nguyén don xac dinh lai yéu cau khoi kién dé nghi bi don tu thio d& phan xay
dung, tra lai cho nguyén don ph?m d4t 14n chiém dién tich 18,2m’ thudc thtra
phan chiét 527-2, thira 527 t& ban do sé 85 (tai liéu nim 2003), thudc thi tran
Nha Bé, huyén Nha Be, Thanh phd H6 Chi Minh.

Bi don ba L Thi Thanh T2 do ngudi dai dién theo uy quyén 1a 6ng Lam
Dang P trinh bay:

Niam 2010 ba T2 mua dat cia ong Lé Thanh N dién tich ngang 6m, dai
20m thudc thira 33, to ban d6 85, thi trAn Nha B¢, huyén Nha B¢, Thanh phd Ho
Chi Minh. Pén niam 2012 ba T2 duoc UBND huyén Nha Be cap Gidy ching
nhan quyén sir dung dat néu trén v0i dién tich 114 ,3m’. Ranh dét ba T2 sir dung
do 6ng Nhanh chi ranh va hé so glay to do 6ng Nhanh lam cho ba. Sau d6 ba T2
cat nha dé & va st dung 6n dinh dén nay.

. Ba T2 khong dor}g ¥ v6i yéu cau khoi kién cua nguyén don vi cho rang
phan dat ba T2 dugc cap c6 dién tich nho hon phan dat ma ba dd mua tir 6ng
Nhanh nén khong c6 can ctt cho rang ba lan dat ctia 6ng T1.

Bén 4n so tham s6 255/2017/DS-ST, ngay 28/9/2017 clia Toa 4n nhan dan
huyén Nha B¢, Thanh phé H6 Chi Minh da xur:
- Can cu khoér} 7 Piéu 25, diém a khoan 1 Bféu }3, diém ¢ khoan 1 Diéu
35B0O 1uafu‘: T6 tung dan sy nam 2004 (sfra doi, bé sung nam 2011)
-Can cu Di{eu 266,271,273 B0 luat To tung dan sy nam 2015;
- Can cu Diéu 255, 259 B0 luat Dan sy 2005;
- Can cu Phép 1é€nh &n phi, 1€ phi Toa an;
Tuyén xir: Chap nhdn toan b yéu cau cia nguyén don.
1/- Budc ba L Thi Thanh T2 phai tu thdo d& phan xay dung, tra lai phan
dAt 14n chiém dién tich 18,2m? thudc vj tri s6 (3) va s6 (4) thura 527, to ban do so6
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85, thi tran Nha B¢, huyén Nha B¢, Thanh phd H6 Chi Minh (theo Ban db hién
trang vi tri — x4c dinh ranh ngdy 29/11/2016 ctia Trung tdm do dac ban d6 - S& Tai
nguyén va Méi truong Thanh phé HO Chi Minh) cho 6ng Pao Quang T1. Thuc
hién ngay sau khi ban &n c6 hi¢u luc.

2/- An phi dan sy so thim: Ba L Thi Thanh T2 c¢6 nghia vu phai chiu 4n
phi dan sy khong c6 gia ngach la 200.000 ddng, thi hanh tai Chi cyc thi hanh an
dan su c6 tham quyén. Hoan tra cho 6ng bao Quang T1 sd tién tam Ung an phi
5.000.000 & (nam triéu ddng) theo bién lai sb 02406 ngay 20/6/2016 ciia Chi cuc
Thi hanh 4n huyén Nha B¢, Thanh phé Ho Chi Minh.

Vé chi phi xem xét, tham dinh tai chd: 2.000.000 & (hai triéu dong) ba La
Thi Thanh T2 c6 nghia vu hoan lai cho 6ng Pao Quang T1.

Ngay 1;/ 10/2017, bi don ba La Thi Thanh T2 c¢6 don khang cdo toan bo
ban an so tham.

Tai phién toa phtic tham;

Ba La Thi Thanh T2 do 6ng Lam Dang P dai dién trinh bay yéu cau khang
cdo, dé nghi stra an so tham, khong chap nhan toan bd yéu cau khdoi kién cua
nguyén don 6ng Pao Quang T1.

Nguyén don 6ng Dao Quang T1 do 6ng Dao Quang D dai dién dé nghi gitr
nguyén ban an so tham

Pai dién Vién kiém sat tai phién toa phiic tham co y kién:

Vé thil tuc t6 tung: Toa an cap phuc tham di thu 1y, xét xir vu an ding quy

dinh; Hoi dong xét xir phuc thim da thyc hién ding va day du cac thu tuc t6
tung theo quy dinh cia phap luat.

Vé ndi dung: xét khang cdo cta bi don ba La Thi Thanh T2 nhan thay: bi
don ba T2 khang céo khong chap nhan yéu cau khoi kién cta nguyén don nhung
khong dua ra duoc ching ctr gi khac, dong thoi tai phién toa phuc thim nguoi
dai dién theo ty quyén cuia ba T2 ciing thira nhin theo ban v& hién trang da 1ap
ngay 29/11/2016 cua Trung tdm do dac ban do - S& Tai nguyén va Méi truong
Thanh phd H6 Chi Minh thi phén dat tranh chép c6 dién tich 18,2 m* thudc thira
257 trong gidy chimg nhan quyén str dung dat cua nguyen don, hoan toan khac
voi thira 258 trong gidy ching nhan quyén st dung dit cua bi don. Do vay
khéng c6 co s chap nhan yéu cau khang cdo ciia ba T2, dé nghi giir nguyén ban
an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u, ching ctr ¢6 trong hé so vu 4n duoc thim
tra tai phién toa va can ctr vao két qua tranh luan tai Ehién toa, xét khang cdo cua
bi don ba La Thi Thanh T2, Ho1 dong xét xtir phtc thdm nhan dinh:

[1] Ong bao Quang T1 duoc Uy ban nhan dan huyén Nha Be, Thanh pho

Ho Chi Minh cap Gidy ching nhan quyen sir dung dat s6 BA 344378, vio sb
cAp GCN: CH 03104 ngay 01/3/2010 dbi voi phan dat dién tich 114,2m? thudc
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thira 527, to ban d6 sé 85, thi tran Nha B¢, huyén Nha B¢, Thanh phd H Chi
Minh.

[2] Ba La Thi Thanh T2 duoc Uy ban nhan dan huyén Nha B¢, Thanh phé
Hd Chi Minh cép Gidy ching nhan quyén st dung dat sé6 BK 834284, vao sb
cadp GCN: CH 03328 ngay 27/8/2012 véi dién tich dat 1a 114,3m’. thudc thira
528, to ban dd sb 85, thi tran Nha Bé, huyén Nha Bé, Thanh phd HO Chi Minh.

[3] Theo Ban dd hién trang vi tri, xac dinh ranh ngay 29/11/2016 do Trung
tam do dac ban db - S¢ Tai nguyén va Moi truong thanh phé Ho Chi Minh lap
(duoc cac bén chi ranh) thé hién: phan dét tranh chap thudc vi tri s6 (3) va sb (4)
thera 527, to ban d6 s 85, thi trin Nha Be, ‘huyén Nha Be, Thanh phé Hb Chi
Minh, tong cong dién tich 13, 2m’. Phan dat nay hoan toan thugc Gidy chung
nhan quyén st dung dat s6 BA 344378, vao s cap GCN: CH 03104 ngay
01/3/2010 do UBND huyén Nha B¢ da cap cho 6ng Piao Quang T1.

[4] Theo Bién ban xem xét thAm dinh tai chd ngay 11/01/2017 do Tda 4an
nhan dan huyén Nha Bé thyc hién cho thdy tai vi tri s6 (3), (4) to ban d6 hién
trang vi tri — x4c dinh ranh ¢6 hién trang la day tuong gach mai ton cua cin nha
cip 4 do ba T2 dang quan 1y st dung va cho thué (phong tro).

[5] Theo khai nhan cua phia bi don, thi ba T2 sang nhuong dat tir ong L¢
Thanh Nhanh nim 2010 va dugc cép gidy chimg nhan quyén sir dung dit sau
ong Dao Quang T1. Vi tri dit sir dung ctia hai bén thudc hai thira khac nhau. Sau
do, nam 2@12, ba T2 Xé}{ nha nhung do x4c dinh sai vi tri nén mdt phan nha cua
ba T2 da lan sang thura dat 527 cia ong T1.

L6] Do do cc’3 du €O 8O xac dinh ba La Thi Thanh T2 da c6 hanh vi xay
dung lan chiém phan dat di¢n tich 18,2m” ctia 6ng Pao Quang T1, nhu vay yéu
cau khoi kién cua nguyén don la co can cu. Do cac bén khong thoa thuan dugc
viéc boi hoan dé gitr nguyen hién trang nén an so thdm budc bi don phai thao do
phan xay dung ctua minh trén dat tranh chép d¢ tra lai hién trang dat trong cho
nguyén don. An so tham da xur chap nhan yéu cau khoi kién cua nguyén don la
cO can cu, do vay khéng co co sé{ dé chap nhan yéu cau kh@ng cao cua bi don,
gilr nguyén ban &n so tham nhu d€ nghi cta dai dién Vién kiém sat tai phién toa
phtc tham.

[7] Do khang cao khong dugc chap nhan, nguoi khang cdo phai chiu 4n phi
dan su phuc tham theo quy dinh.

Vi cac € trén,

QUYET PINH:
- Can ctr vao khoan 1 Diéu 308 ctia BO luat TH tung dan sy 2015;
- Can ctr Diéu 255, 259 B0 luat Dan sy 2005;
- Can ctr Phép 1énh an phi va 1€ phi Toa an nam 2009;

- Céin cir Nghj quyét 326 ctia Uy Ban Thuong vu Quoc Hoi ngay 30/12/2016
quy dinh vé€ &n phi va 1¢ phi Toa an;



Khéng chip nhan yéu cau khang céo ctia bi don ba L Thi Thanh T2; giir
nguyén ban an so tham;

Tuyén xt: Chdp nhan toan bo yéu cau khai kién ctia nguyén don ong Dao
Quang T1.

1/ Bugc ba La Thi Thanh T2 phai thao d& phan xdy dung, tra lai cho 6ng
bao Quang T1 hién trang dat tréng ddi voi phan dat 1an chiém c6 dién tich
18,2m” thudc vi tri s6 (3) va sb (4) [thira phan chiét 527.2], thira 527, t& ban dd
s6 85, thi tran Nha B¢, huyén Nha Bé, Thanh phd HO Chi Minh (theo ban d6
hién trang vi tri — x4c dinh ranh 13p ngay 29/11/2016 ctia Trung tdm do dac ban dd
- S& Tai nguyén va Mbi truong Thanh phdé H6 Chi Minh).

2/ An phi dan sy so tham:
Ba La Thi Thanh T2 phai chiu 200.000 dong (hai trim ngan dong).

‘ Hoan tra cho 6ng Dao Quang T1 sO tién tam (mg an phi da ndp 5.000.000
dong (nam triéu dong) theo bien lai s6 02406 ngay 20/6/2016 cua Chi cyc Thi
hanh 4n huyén Nha Be, Thanh ph6é H6 Chi Minh.

V& chi phi xem xét, thim dinh tai chd: 2.000.000 dong (hai triéu ddng) ba
La Thi Thanh T2 c6 nghia vu hoan lai cho 6ng Pao Quang T1.

3/ An phi Dan su phic thAm 300.000 ddng (ba trim ngan dong) ba La Thi
Thanh T2 phai chiu, dugc trur vao so tién an phi da tam ndép 300.000 dong (ba
trim ngan dong) theo bién lai thu s6 0008250, ngay 20/10/2017 ctia Chi cuc Thi
hanh 4n dan sy huyén Nha B¢, Thanh phé H6 Chi Minh. Ba T2 da ndp du 4n phi
dan sy phiic tham.

Truong hop ban an duoc thi hanh theo quy dinh tai Diéu 2 Luat thi hanh 4n
dan su (da duoc sta ddi bd sung nam 2014) thi nguoi dugce thi hanh an dan sy,
ngudi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh 4n, quyén yéu cau
thi hanh 4n, tu nguyén thi hanh 4n hodc bi cudng ché thi hanh 4n theo quy dinh
tai cac Diéu 6, 7, 7a va 9 Luat thi hanh 4n Dan sy (da dugc sua ddi bo sung nam
2014); thot hiéu thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat thi
hanh an Dan su.

Ban an phuc tham c6 hiéu luc ké tir ngdy tuyén an.

Noi nhgn: ‘TM. HQI PONG PHUC THAM

- TAND T6i cao; THAM PHAN — CHU TQA PHIEN TOA
- TAND cap cao tai TP.HCM;

- VKSND TP HCM;

- TAND huyén Nha Be;

- Chi cuc THADS huyén Nha Bg;
- Cac duong su;
- Luu (L-18).

Luwu Ngoc Thach



