TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH

Ban an s6: 249/2019/DS-PT
Ngay 02/4/2019

V/v Tranh chip hop dong
mua ban can ho

NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

Véi thanh phin Hpi dong xét xiv phiic thim géom cé:

Thdm phén - Chii toa phién toa: Ong Bui Vin Tri

Cdc Tham phdan: - Ba Tran Thi Thiy

- Ba Nguyén Thi Thu

Thu ky Toa an ghi bién ban phién toa: Ba Nguyén Thi Kim Chi - Thu
ky Toa an nhan dan Thanh ph6é H6 Chi Minh.

Pai dién Vién Kiém sat nhan dan Thanh phé HO Chi Minh tham gia
phién toa: Ba Tran Poan Bich Tram - Kiém sdt vién.

Trong cac ngay 15 thang 3 va 02 thang 4 nam 2019, tai try s& Toa an
nhan dan Thanh ph6 H6 Chi Minh xét xtr phuic tham cong khai vu 4n dan sy thu
1y s6 631/2018/TLPT-DS ngay 07 thang 12 nam 2018, vé viéc “tranh chap hop
dong mua ban nha can hg”;

Do Ban 4an dan sy so tham sb 468/2018/DS-ST ngay 04/10/2018 ctia Toa
an nhan dan quan T, bi khang céo;

Theo Quyét dinh dua vy an ra xet xu s6 337/2019/QDPT-DS ngay 24
thang 01 ndm 2019 va Quyét dinh hoan phién toa so 884/2019/QDHPT-DS
ngay 20 thang 02 nam 2019, gitra cac duong su:

Nguyén don: Céng ty Cé phan Tap doan X (tén cii Coéng ty C6 phan
Dich vu va Xay dung Pia 6c X, dang ky thay doi ngay 21/6/2018)

Tru s6: S6 27, duong DBL, Phudng H, quan B, Thanh phé H6 Chi Minh.

Nguwoi dai dién hop phdp: Ong V6 Xuan C, theo Uy quyén ngay
05/10/2018.

Pia chi: S6 27, dudng PBL, Phuong H, quan B, Thanh phé Ho Chi Minh
(c6 mat).

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Luat su Ngo
Viét Quoc T - Boan Luat su Thanh phd H6 Chi Minh (c6 mat)



Bi don: Ba Bui Thay Q, sinh ndam 1980

Pia chi: S6 103 Chung cu 675 A, NK, Phuong C, quan P, Thanh phé HO
Chi Minh (c6 mat).

Ngueoi ¢6 quyén loi, nghia vu lién quan:

1. Ba Huynh Thij Hiéu H, sinh nim 1980

Dia chi: 51/23 duong H, khu phé B, phuong L, quan T, Thanh phd Ho
Chi Minh.

Nguwoi dai dién hop phdp: Ong Lé Xuan H, theo Uy quyén ngay
05/8/2016.

Dia chi: 259/23/46 khu phé M, phuong LBT, thanh phd B, tinh BN (co
mat).

2. Ong Trinh Vinh P, sinh nam 1973

Dia chi: 617 qudc 16 H, khu phd N, thi tran C, huyén C, Thanh phé Ho
Chi Minh (c6 mat).

3. Ba Tran Thi TH, sinh nim 1991 (ving mit)

4. Ba Tran Thi KH, sinh nim 1980 (ving mit)

5. Ong Tran Pinh Q, sinh nim 1976 (ving mit)

~ Cung dia chi: C7 - 09, Chung cu S, duong CK, phuong T, quan T, Thanh
pho H6 Chi Minh.

NOI DUNG VU AN:

Theo ban an so tham va trinh bay cta cadc duong su noi dung vu an nhu sau:

Ngay 19/10/2010, Cong ty C6 phan Dich vu va Xay dung Dia ¢ X nay la
Cong ty Co phan Tap doan X (goi tat 1a Cong ty X) va ba Bui Thuy Q ky hop
dé)ng mua ban can hg chung cu s6 124/HPMB-DX vé viéc mua béan cin ho sb
C7-09, ting 9 thudc du 4n cao oc T (S2), dién tich 70,6m’, gia 1.100.481.098
ddng, phuong thirc thanh toan theo thoa thuan tai Diéu 4 cua hop dong. Cu thé:
Ba Q phai thanh toan cho Cong ty X theo 08 dot, thoi gian bat dau tir khi ky
hop ddng dén dot 07: Trude ngay 30/9/2011, bén mua thanh toan 8% gia tri cin
ho bao gdm thué VAT, tuong duong 86.312.243 dong. Dot 08 bén mua thanh
toan 2% gia tri cin ho bao gdm thué VAT khi bén ban giri thong bao ndp ho so
dang ky quyén so hitu sd tién 21.578.061 dong.

Ngay 11/5/2011, hai bén ky bién ban thod thuan gia han giao nha va
thanh toan tién, cu thé: bén ban giao nha vao ngay 31/5/2011; Bén mua thanh
toan 50% so tién con lai 06 lan nhu sau:

Lan 01: 10% gia tri can ho trude ngay 30/11/2011



Lan 02: 10% tiép theo trudc ngay 30/02/2012

Lan 03: 10% tiép theo trudc ngay 30/05/2012

Lan 04: 10% tiép theo trudc ngay 30/08/2012

Lan 05: 8% tiép theo trudc ngay 30/11/2012

Lan 06: 2% khi nhan thong béo nhéan gidy chiing nhan s& hitu nha.

Ngay 04/7/2011, Cong ty X ban giao can ho cho ba Q sir dung. Ba Q da
thanh toan 01 va dot 02, dot 03 dung tién do, cac dot con lai thanh toan khong
dung thoi han. Tong cong ba Q da thanh toan 857.341.822 dong. Cong ty X
khai kién yéu cau ba Bui Thuy Q phai thanh toan 420.849.446 ddng; bao gébm
tién mua cin ho chua thanh toan 233.139.276 dong, tién phat vi pham hop dong
5% gia tri hop dong twong ng 55.024.055 dong va tién 1ai do cham thanh toan
dén ngay 04/10/2018 s6 tién 1a 132.686.115 dong.

Tai don yéu cau phan t6, qud trinh té tung tai cdp so tham va tai phién
toa phuc tham ba Bui Thuy Q thwra nhan:

Viéc ky hop dong mua ban cin hd chung cu sb 124/HPMB-DX ngay
19/10/2010 vé&i Cong ty X vé viéc mua ban cin ho sd C7-09, ting 9 thudc dy an
cao 6c T (S2) co6 dién tich va gia mua ban nhu nguyén don trinh bay. Ngay
25/11/2015, ba Q cung chong 1a éng Trinh Vinh P ky hop dong dit coc tai vin
phong cong chimg ban cin hd néu trén cho ba Huynh Thi Hiéu H véi gia
870.000.000 (tam trim bay muoi triéu) déng. Ba Q da nhan cta ba H tong cong
780.000.000 ddng va giao nha cho ba H sir dung tu ngay 29/11/2015 cung toan
bd glay to phap 1y lién quan dén can ho, sé tién con lai 90.000.00 dong. Ba Q
cho rang dé ban can ho cho ba H nén ba H phai chiu trach nhiém thanh toan s6
tién lai cho Cong ty D, vi khi ban lai can hd cho ba H ba H da biét tinh trang can
ho chua ¢ gidy chimg nhan quyén s& hitu nén nhitng vin dé phat sinh sau ngay
29/11/2015 ba H phai chiu trach nhi¢m.

Ba Bui Thuy Q phan té yéu ciu tuyén bd hop mua ban cin ho sd
124/HPMB-DX ngay 19/10/2010 gitta Cong ty X v&i ba Q vo hi¢u véi céc ly
do nhu sau: Can ho mua ban khong hop phap do thi€u ho boi, di¢n tich can ho
khong dung, hgp dong mua ban thoa thuan bén mua phai thanh toan 10% thué
gia tri gia tdng khong dung; Bén ban giao nha cham so véi thoa thuan va cung
cap thong tin khong trung thuec.

Nhitng nguoi c6 quyén loi, nghia vu lién quan:

1. Ba Huynh Thi Hiéu H do éng Lé Xudn H dai dién trinh bay:

Ngay 19/11/2015, ba Lé Thi Hiéu H va ba Bui Thay Q c6 thoa thuan vé
viéc dat coc, theo do ba H dat coc cho ba Q 20.000.000 dong d€ bao dam mua
ban can ho néu trén véi gia 870.000.000 dong. Ba Q giao cho ba H hop dong
mua ban cdn hg chung cu s6 124/HPMB-DX, cic phu luc hgp dong, bién ban
ban giao nha, ba hoa don gia tri gia tdng cia cong ty X xuat cap cho ba Q vao



cac ngay 22/10/2010, ngay 21/02/2011, ngay 31/3/2011. Ngay 25/11/2015, ba
H cung ba Q va ong P ky hop dong dit coc tai vin phong cong ching dé bao
dam cho viéc mua ban cin hd néu trén véi gia 870.000.000 dong. Ngay
25/11/2015, ba H giao tiép cho ba Q 760.000.000 dong, con lai 90.000.000
ddng sé& giao hét khi cap Gidy ching nhan quyén s& htru can ho cho ba H. Ngay
29/11/201, ba H da nhén can ho s dung dén nay. Ngay 25/1 1/2015,ba Q dauy
quyén cho ba H duoc lién hé Cong ty X va co quan co tham quyén dé nhan Gidy
ching nhan quyén str dung dat va tai san gan hen v6i can hd néu trén. Trudce
yéu cau khai kién cua nguyén don, ba H yéu cau ba Bui Thay Q phai thanh
toan so tién con lai cua hop ddong mua ban can hd chung cu sé 124/HPMB-DX
ngay 19/10/2010 cho Cong ty D, sau d6 tiép tuc thuc hién hop ddng dit coc
ngay 25/11/2015 gittaba Q véiba H

2. Ong Trinh Vinh P chong ba Q cho rang:

Vi¢c thda thuan mua ban can ho gitta ba Q va Coéng ty X ong P khong co
¥ kién, vi 6ng P da giao cho ba Q tu quyét dinh. Viéc giai quyét tranh chap giu’a
ba Q va Congty X dé nghi Toa an giai quyét theo quy dinh ctia phap luat. Ong
P d6ng y v6i yéu cau ctia ba Q tuyén bd hop dong mua ban can ho gitra Cong ty
X va ba Q 13 vo hiéu véi cac Iy do ba Q da trinh bay. Yéu cau giai quyét quan
hé mua ban gitra ba Bui Thuy Q véi ba H theo dung quy dinh cua phap luét.

3. Ba Tran Thi KH, éng Trdn Pinh Quéc va ba Tran Thi TH ciing trinh
bay nhw sau:

Ngay 01/02/1017, ba KH 1a nguoi dai dién thué cin ho C7-09 tang 9
thuoc dy an cao dc T (S2) cua ba Huynh Thi Hiéu H, gia thué 5.000.000
déng/théng. Thoi han thué 14 mot ndm, sau do co thé thoa thuan thém. Hién nay
ba Huong, 6ng Q va ba KH dang quan ly, su dung cén h¢ theo hop dong thué.
Viéc giai quyét tranh chap hop ddng mua ban cin ho giita cac duong sy céc
ong, ba nén khong c6 yéu cau lién quan dén tranh chép.

Tai Ban an dan sy so tham s6 468/2018/DS-ST ngay 04/10/2018 ctia Toa
an nhan dan quan T da xu:

1. Chap nhan mot phan yéu cau khoi kién cua nguyén don Cong ty CO
phan Tap doan D.

Budc ba Tran Thay Q phai tra cho Cong ty C6 phan Tap doan X
233.139.276 ddng tién ng va 55.024.055 ddng tién phat vi pham hop dong, tong
cong 1a 288.163.331 déng (hai tram tdm muoi tam triéu, mot tram sau muoi ba
nghin, ba trim ba muoi mét déng). Thanh toan mot 1an ngay sau khi ban an c6
hi€u lyc phap luat.

Khéng chap nhan mot phan yéu cau khai kién cua nguyén don vé viée
yéu cau ba Bui Thuy Q thanh toan sd tién 13i tam tinh dén ngay 04/10/2018 1a
132.686.115 dong.



Sau khi ba Q thanh toan s tién néu trén thi Cong ty C6 phan Tap doan X
hoan thién cac thu tuc dé chuyén nhuong can ho cho ba Bui Thuy Q .

2. Khong chap nhan yéu ciu phan té ctia ba Bui Thuy Q yéu cau tuyén
bd Hop dong mua ban can hd chung cu s6 124/HPMB-bX ngay 19/10/2010
gitra Cong ty C6 phan Tap doan X va ba Bui Thay Q vo hi¢u.

3. Chéap nhan yéu cau doc 1ap ctia nguoi cd quyén loi, nghia vu lién quan
ba Huynh Thi Hi¢u H.

Sau khi hoan thanh tha tuc chuyén nhuong cin ho C7-09 Chung cu S,
duong C, phuong T, quan T, Thanh phé Hd Chi Minh véi Cong ty Co phan Tap
doan D. Budc ba Tran Thily Q va 6ng Trinh Vinh P tiép tuc thuc hién Hop dong
dit coc ngdy 25/11/2015 tai Van phong cong chimg DTP va Gidy bién nhan
ngay 19/11/2015.

Ban an so tham con quyét dinh an phi, nghia vu trd 1ai do cham thi hanh
an va quyén khang cdo cua cac duong su.

Ngay 18/10/2018, Cong ty X gui don khang cdo yéu cau ba Bui Thay Q
phai tra tién 1ai do cham thanh todn tinh dén ngay 04/10/2018 s6 tién la
132.686.115 dong.

Ngay 15/10/2018, ba Bui Thiy Q guri don khang cdo yéu ciu sira ban an
so tham tuyén bd hop mua ban cin ho sé 124/HPMB-DX ngay 19/10/2010 giita
Cong ty X véi ba Bui Thuy Q 1a v6 hiéu véi cac Iy do nhu sau: Can hd mua ban
khong hop phéap do thiéu hd boi, dién tich cin ho khong ding va hop dong mua
ban thoa thuin bén mua phai thanh toan 10% thué gia tri gia ting khong dung;
Bén ban giao nha cham so véi thoa thuén va cung cdp thong tin khong trung
thuc vé du an, gia chit ky cia bén mua trong don xin gia han thanh toan ngay
07/11/2011.

Tai phién toa, Cong ty X yéu cau hiy hgp dong mua ban can ho véi ba Bui
Thay Q voi cac Iy do néu trén; Ba Bui Thiy Q gitr nguyén khang cdo, yéu cau huy
hop d6ng mua ban véi Cong ty X véi cac Iy do néu trén va hity hop dong mua ban
can ho ngay 25/11/2015 véi ba Huynh Thi Hiéu H; cac dwong su khong thoa thudn
duoc v6i nhau vé viée giai quyét vu an.

Dai dién Vién kiém sat nhan dan Thanh phd HO Chi Minh tham gia phién
toa phat bicu:

Vé tb tung: Qua trinh giai quyét vu an, ThAm phan Chu toa phién toa va
Hoi dong xét xtr tuan thu ding trinh tu t6 tung theo quy dinh phap luat t6 tung
dan su.

Vé noi dung: Ba Huynh Thi Hiéu H chi Gy quyén cho ong Lé Xuan H
tham gia t0 tung, nhung don yéu cau doc 1ap cua ba H do 6ng L& Xuan H ky 1a
dang t6 tung.



Cong ty X yéu cau huy hop dong mua ban cin ho chung cu voi ba Bui
Thay Q do ba Q (bén mua) vi pham nghia vu thanh toan.

Ba Bui Thuy Q yéu cau hiy hop déng mua ban cian ho sé 124/HPMB-
DPX ngay 19/10/2010 véi Cong ty D, do Cong ty X (bén ban) vi pham hop dong
chdm giao nha, nha khong dung dién tich theo hop déng mua ban, theo hop
dong bén mua phai thanh toan 10% thué VAT “trén” quyén sir dung dat 1a
khong dtng luat thué. Do Cong ty X vi pham nén Cong ty X phai hoan tra lai
tién va boi thuong thiét hai cho ba Q . Do hiy hop d6ng mua ban cin ho giira
Cong ty X véi ba Q , din dén pha1 huy hop déng mua ban giita ba Q voi ba
Huynh Thi Hiéu H vé viéc chuyén nhuong cin hd néu trén va giai quyét hau
qua hop dong.

Do cép Toa 4n cap so tham chua dinh gia cin ho mua ban, dé bao dam
quyén loi cua cac bén duong su khi hity hop dong va boi thuong thiét hai. Bé
nghi huy an so tham, giao ho so vé cap so tham giai quyét lai.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai lidu chimg ctr ¢6 trong hd so vu an dugc tham tra
tai phién toa va can ctr két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

[1] Pon khang céo cua Cong ty Co phan Tap doan X va don khang cdo
cua ba Bui Thay Q guri trong han luat dinh hgp phap theo quy dinh tai Biéu
273, 276 Bo Luat t6 tung dan su.

V& noi dung:

[2] Xét khang cao cua Cong ty CO phan Tap doan X va khang cao cua ba
Bui Thuy Q :

Can ¢t cac tai liéu chung ctr do cac bén duwong su cung cap va trinh bay
cua cac duong su tai phién toa thé hién:

Ngay 19/10/2010, Cong ty C6 phan Dich vu va Xay dung Dia ¢ X nay 1a
Cong ty C6 phan Tap doan X va ba Bui Thuay Q ky hgp dong mua ban can ho
chung cu s6 124/HPMB-DX vé viéc mua ban can ho so C7-09, tang 9 thudc du
an cao 6c T (S2), dién tich 70,6m’ gia 1.100.481.098 dong, phuong thirc thanh
todn theo tién d§ dugc thoa thuan tai Di€u 4 cua hop dong.

Ngay 11/5/2011, hai bén ky bién ban thod thuan gia han thoi gian giao
nha va thanh toan tién, cu thé: bén ban sé giao nha vao ngay 31/5/2011; Bén
mua thanh toan 50% so tién con lai 06 lan nhu sau:

Lan 01: 10% gia tri can ho trude ngay 30/11/2011

Lan 02: 10% tiép theo trudc ngay 30/02/2012

Lan 03: 10% tiép theo trudc ngay 30/05/2012

Lan 04: 10% tiép theo trudc ngay 30/08/2012



Lan 05: 8% tiép theo trudc ngay 30/11/2012
Lan 06: 2% khi nhan thong bao nhan gidy chimg nhan so hitu nha.

Ba Bui Thiy Q cho rang: Sau khi ky thoa thuin gia han thoi gian giao
nha va thanh toan tién, ngay 04/7/2011 Cong ty X méi giao can ho cho ba Q 1a
vi pham hop ddng, din dén ba Q yéu cau huy hop déng mua ban cin ho sb
124/HPDMB-DX ngay 19/10/2010 v61 Cong ty D, do Cong ty X (bén ban) vi
pham hop dong cham giao nha; Nha khong dung dién tich theo hop ddng mua
ban; Hop dong thoa thuan bén mua phai thanh toan 10% thué VAT “trén” quyén
str dung dét 1a khong dtng luat thué. Yéu cau Cong ty X phai hoan tra lai tién
va boi thuong thiét hai cho ba Q .

Cong ty X cho rang: Ba Q thanh toan 01 va dot 02, dot 03 ding tién do,
céc dot con lai thanh toan khong dung thoi han 13 vi pham hop dong. Tong cong
ba Q da thanh toan 857.341.822 ddng. Ngay 25/11/2015 ba Bui Thay Q ban lai
can ho cho ba Huynh Thi Hiéu H véi gia 870.000.000 dong, ba Q da nhan tong
cong 780.000.000 dong, con lai 90.000.000 dong. Ngay 29/11/2015, ba Q da
giao can ho trén cho ba H quan ly, st dung dén nay. Cong ty X dong y huy hop
d6ng mua ban cin ho chung cu voi ba Bui Thay Q do ba Q (bén mua) vi pham
nghia vu thanh toan. Yéu cau ba Q giao tra cin hd mua ban va bdi thuong thiét

hai.

[3] Do huy hop dong mua ban cin ho giita Cong ty X v6i ba Bui Thay Q
dan dén phai huy hgp dong mua ban gilta ba Q v&i1 ba Huynh Thi Hiéu H doi
v6i cdn hg néu trén va gidi quyéet hau quéa do huy hop dong.

[4] Qua trinh td tung, Toa an cép so thAm chua dinh gid can hg mua ban.
bé bao dam quyén loi cia cac bén duong sy khi gidi quyét hau va boi thuong
thi¢t hai hgp dong vo hi¢u can phai hiy an so tham. Giao ho so vu an vé cap so
tham giai quyét lai theo quy dinh cua Phép luat.

[5] Cong ty Co phan Tap doan X va ba Bui Thuy Q khéng phai chiu an
phi phuc tham.

Vi cac lé trén,
QUYET PINH:

- Can cir Khoan 3 Diéu 148, Khoan 3 Diéu 308 cta Bo luat T6 tung dan
sunam 2015;
" - Can ctr Luat phi va 1¢ phi s6 10/2009/UBTVQH 12 ngay 27/02/2009 cia
Uy ban thuong vu Quodc hoi vé an phi, 1¢ phi Toa an;
1. Huy Bén an dan sy so tham s 468/2018/DS-ST ngay 04/10/2018 cta
Toa an nhan dan quan T.

2. Giao hd so vy an vé cap so tham giai quyét lai theo quy dinh ctia phép luat.



3. V& an phi:

- Cong ty Co phan Tap doan X va ba Bui Thity Q khong phai chju an phi
phtc tham.

- Hoan tra Cong ty Co phﬁm Tap doan X 300.000 (ba tram nghin) dong
tién tam Ung an phi phuc tham da ndp theo Bién lai s6 0022851 ngay
18/10/2018 ctia Chi cuc Thi hanh an dan su quén T.

- Hoan tra cho Bui Thiy Q 300.000 (ba tram nghin) ddng tién tam Ung
an phi phac tham da tam ndp theo Bién lai thu tién s6 0022834 ngay 15/10/2018
cua Chi cuc Thi hanh an dan sy quan T.

- An phi so tham sé& duoc giai quyét khi Toa an giai quyét lai vu an.

Ban an phuc thdm c6 hiéu luc ké tir ngdy tuyén 4n.

Noi nhin: TM. HOI PONG XET XU PHUC THAM

- TAND Téi cao; THAM PHAN - CHU TOA PHIEN TOA
- TAND Cép cao tai Tp.HCM;

- VKSND Cip cao tai Tp.HCM;

- VKSND Tp. HCM;

- TAND quan T;

- Chi cyc THADS quén T;

- Céac duong su;

- Luu.

Bui Van Tri



