TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH LAO CAI Poc 1ap — Tw do — Hanh phic

Ban 4n s6: 01/2018/LD - PT
Ngay 08-5 -2018
VIV “Tranh chdp tro cap théi
viéc khi chdm dirt hop dong lao
dong”.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH LAO CAI

- Thanh phan Hpi dong xét xir phiic thdm gom co:

Thdm phan - Chii toa phién toa: Ong Vii Minh Quan

Cdc Thdam phdn: Ba Nguyén Thi Luong

Ba Tran Thi Khanh Van.

- Thur ky phién toa: Ba Tran Thu Huong - Thu ky Toa an nhan déan tinh
Lao Cai.

- Dai dién Vién kiém sat nhéan dan tinh Lao Cai tham gia phién toa: Ba
Nguyén Thi Phuong - Kiém sat vién.

Ngay 08 thang 5 nam 2018 tai tru sé Toa an nhan dan tinh Lao Cai xét
xtr phtc tham cong khai vu an lao dong thu 1y s6 01/2018 TLPT - LD ngay 24
thang 01 ndm 2018 vé viéc "Tranh chdp Tr¢ cap théi viéc khi cham dut hop
dong lao dong”

Do ban an Lao dong so tham s6 03/2017/LD -ST ngay 19 thang 12 nam 2017
cta Toa an nhan dan thanh pho L bi khang cao.

Theo Quyét dinh dua vu an ra xét xtr phac tham sé 01/2018/QDXXST - LD
ngay 14 thang 3 nam 2018 gitra cac duong sur:

1. Nguyén don: Chi Pham Thi Thu H.

Dia chi: S6 nha 085, duong H, t6 18, phuong U, thanh phd L, tinh Lao
Cai. (Co mat).

2. Bi don: Cong ty C6 phan Luong thyc C.

Pia chi: S6 nha 200, duong G, phudng U, thanh phd L, tinh Lao Cai.

Nguoi dai dién theo phép luat: Ong Pham Nhat T - Chie vu: Giam dbc
Cong ty. (Co mat).

3. Ngwoi khang cdo: Bi don Cong ty Co phan Luong thuc C.

NOI DUNG VU AN
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Theo ban 4n so thAm, vy an c6 ndi dung nhu sau: Chi Pham Thi Thu H la
lao dong hop dong khong xac dinh thoi han thudc Sé lwong thuc S cii nay la
Cong ty Co6 phan Luong thuc C tir thang 3/1986 dén thang 03/5/2017. Ngay
14/3/2017, do hoan canh gia dinh chi viét don xin nghi chidm dat hop ddng lao
dong, ngay 25/4/2017 Giam doc Cong ty C6 phan Luong thuc C di phé duyét
ddng v vao don; ngay 08/5/2017 chi H nhan dugc Quyét dinh sé 28/QD-LTLC
ngay 03/5/2017 cta Cong ty C6 phan Luong thuc C vé viée chidm dit hop dong
lao dong ké tir ngay 03/5/2017. Sau khi nhan quyét dinh, chi H thiy quyét dinh
cham dat hop dong lao dong ciia Cong ty khong c6 ndi dung chi chi tra trg cap
thoi viéc nén ngay 11/5/2017 chi H viét don dé nghi Giam dc Cong ty xem xét
lai; ngay 06/6/2017 Cong ty c6 moi chi H dén Cong ty dé 1am viéc. Tai budi lam,
Cong ty khang dinh s& khong chi chi tra tro cap thoi viéc cho chi H (Theo bién
ban lam viéc s6 36/BB-LTLC ngay 06/6/2017); ngay 16/6/2017, chi H tiép tuc
viét don khiéu nai gii Giam dbc Coéng ty C6 phan Luong thuc C, ngay
26/6/2017, Cong ty C6 phan Luong thyuc tinh C ¢ vin ban s6 37/LTLC vé viéc
tra 101 don khiéu nai ciia chi H, trong d6 Cong ty Co phan Luong thuc C van
khang dinh khong chi chi tra trg cdp thoi viéc véi Iy do Cong ty dang gip kho
khan, hon nita ngay 20/10/2016 Ban Giam déc va Ban Chap hanh Cong doan
Cong ty dd hop thdng nhat chi chi tra trg cap thoi viée cho ngudi lao dong chim
dut hop dong lao dong trong khoang thoi gian tir ngay 20/10/2016 dén hét ngay
31/12/2016, truong hop cua chi H da qué thoi han trén nén khong dugc gidi
quyét. Nhu vdy Cong ty Co6 phan Luong thyc C khong chi chi tra trg cap thoi
viéc la trai quy dinh phap luat. Vi vay chi Pham Thi Thu H khéi kién bude Cong
ty C6 phan Luong thuc C phai chi tra tién tro cp théi viée cho chi trong thoi
gian chi H lam viéc tai Cong ty (trir thoi gian di tham gia Bao hiém that nghiép)
cu thé: 22 nam 10 thang (theo quy dinh cua luit Lao dong dugc tinh 1 23 nim)
va hé sd luong cua chi khi thoi viéec 1a 4,51. Cu thé sé tién 1a 23X
4,51x1.210.000/2 = 62.756.650 dong.

Ong Pham Nhat T, nguoi dai dién theo phép luat cua Cong ty C6 phan
Luong thuc C thtra nhan chi Pham Thi Thu H cé ky hop déng cong tac voi S&
lwong thyc Lao Cai nay 1a Cong ty C6 phan Luong thuc C theo Hop dong cong
tac s6 37/LT-TC ngay 06/3/1986, tai quyét dinh phan cong cong tac, chi H duoc
lam viéc tai Cong ty lwong thuc huyén B, tinh Lao Cai ké tir ngay 10 thang 3
nam 1986, dén thang 4 nam 1993 chi H chuyén 1én Phong hanh chinh Céng ty
lwong thuc tinh Lao Cai, thang 10/2012 chuyén dén cira hang luong thuc K.
Ngay 14/3/2017 chi H c6 don xin cham diit hop dong lao dong va dugc Giam doc
Cong ty Co phan Luong thuc C dong . Ngay 03/5/2017 Giam doc Cong y da ra
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Quyét dinh sd 28/QD-LTLC cho chi H duogc théi viée. Theo quyét dinh sb
28/QD-LTLC thi chi H khong duoc Cong ty chi tra trg cp théi viée véi 1y do:
Ngay 20/10/2016, Ban Giam déc Cong ty C6 phan Luong thuc C da triéu tap
toan thé can bd cong nhan vién ngudi lao dong trong Cong ty va thong qua
phuong an chi tra tro cap thoi viéc ddi v6i nguoi lao dong co nguyén vong xin
chdm dit Hop dong lao dong. Ddi voi ngudi lao dong c6 nguyén vong xin chim
dut Hop dong lao dong va ndp don vé cong ty trude ngay 31/12/2016 thi Cong ty
s& xem xét va chi tra tro cdp thoi viée. Cac truong hop ndp don sau ngiy
31/12/2016 sé& khong thudc ddi twong duge 4p dung. Vi vay ngay 15/3/2017 chi
Pham Thi Thu H méi ndp don xin chdm dut Hop dong lao dong vé Cong ty nhu
vay la d3 qué thoi han dé dugc hudng tro cap thoi viée theo chu truong ciua Cong
ty nén khong dugc giai quyét. Hon nita do tinh hinh tai chinh cta don vi hién nay
gip rat nhiéu kho khin, hoat dong san xuat kinh doanh thua 16 nén Cong ty khong
c6 ngudn dé chi tra tro cp thoi viée. Vi vay yéu cau cua chi H budc cong ty phai
chi chi tra tro cip thoi viéc, Cong ty khong nhat tri.

Ban dn so tham sé 03/2017/LD-ST ngay 19 thang 12 nam 2017 ciia Toa
dn nhén dan thanh phé L di quyét dinh:

Can ctr vao khoan 3 Piéu 36 va Diéu 48 Bo Luat lao dong nam 2012;

Can ctr vao diém b khoan 1 Piéu 32, diém ¢ khoan 1 Diéu 35; diém a
khoan 1 Piéu 39; khoan 5 Diéu 147 Bo Luat T6 tung dan sy nam 2015.

Can ctir Nghi quyét s6 326/2016/UBTVQH14 qui dinh vé muc thu, mién,
giam, thu, ndp quan ly va st dung an phi va 1€ phi Toa an.

1. Chap nhan yéu cau khoi kién ctia chi Pham Thi Thu H.

2. Budc Cong ty Co6 phan Luong thuc C phai c6 trach nhiém chi tra trg cap
thoi viéc cho chi Pham Thi Thu H sb tién 1a 62.756.650 dong.

3. V& an phi: Cong ty C6 phan Luong thuc C phai chju 1.882.000 dong
tién an phi Lao dong so tham.

Ngoai ra ban an con tuyén quyén khang céo cho cac duong sy theo quy
dinh cua phap luat.

Ngay 10 thang 01 nam 2018, Cong ty C6 phan Luong thuc C khang céo
toan bo ban an so tham s6 03/2017/LDST ngay 19/12/2017 cia Toa 4n nhan dan
thanh phé L.

Tai phién toa phic tham: Dai dién theo phéap luat cia Cong ty CO phan
Luong thuc C thay doi noi dung khang cdo chap nhan chi tra trg cap thoi viéc cho
chi Pham Thi Thu H nhung khong ddng ¥ véi s tién 62.756.650 dong ma chi
dong ¥ chi tra theo muc tién lwong binh quan thyuc té trén bang luong 06 thang
lién ké trudce khi chi H nghi viéc.



Pai dién Vién kiém sat nhan dan tinh Lao Cai Phat biéu y kién:

Vé t6 tung: Tham phan - Chu toa phién toa va cac thim phan ; Thu ky da
chap hanh dung cac quy dinh cua Bo luat TS tung dan su. Céac duong sy da thyc
hién dung cac quyén va nghia vu , tham gia phién toa theo cac quy dinh caa Bo
luat T6 tung dan su.

Vé ndi dung: pé nghi Hoi déng xét xtr can ¢t khoan 1 Piéu 308 cua Bo
luat to tung dan sy ndm 2015: Khong chap nhan khang cdo ciia Cong ty Co phan
Luong thuc C, giit nguyén ban an so thAm cta Toa an nhan dan thanh phé L.

NHAN PINH CUA TOA AN

Can ctr vao cac tai li¢u, chiig ctr c6 trong ho so vu an di dugc tham tra tai
phién toa. Can ctr vao két qua tranh luan tai phién toa trén co s& xem xét, danh
gia day du, toan dién cac chimg ctr. Hoi dong xét xir nhan dinh:

[1] Chi Pham Thi Thu H 1a lao dong hop dong khong xac dinh thoi han
thudc S¢ luong thuc S cii nay 1a Cong ty C6 phan Luong thyc C tir thang 3/1986
dén thang 03/5/2017. Ngay 14/3/2017, chi Pham Thi Thu H xin nghi chdm dut
hop ddong lao dong, ngay 25/4/2017 Giam déc Cong ty Co phan Luong thuc C da
phé duyét dong y vao don; ngay 03/5/2017 Giam déc Cong ty C6 phan Luong
thuc C ban hanh Quyét dinh s6 28/QD-LTLC cho chi H cham dut hop dong lao
dong ké tir ngay 03/5/2017. Theo quyét dinh, chi H khong dugc chi tra trg cap
thoi. Chi H da khiéu nai va Cong ty CO phan Luong thuc C c¢6 vin ban sb
37/LTLC vé viéc tra 10i don khiéu nai cua chi H, trong d6 Cong ty Co phan
Luong thuc C van khéng dinh khong chi chi tra trg cép thoi viéc cho chi H. Vi
vay chi Pham Thi Thu H khéi kién budc Cong ty Co phan Luong thuc C phai chi
tra tién tro cép tho1 viéc cho chi theo quy dinh cua phép luat. Toa an nhan dan
thanh pho L da xét xir va budc Cong ty C6 phan Luong thyc C phai chi tra tro
cap thoi viéc cho chi Pham Thi Thu H s6 tién 14 62.756.650 dong.

[2] Xét khang cédo cua Cong ty Co phan Luong thuc C, Hoi dong xét xir
phuc thim xét thay:

2.1 V& hinh thirc don khang cdo: Pon khang cao cta bi don Cong ty Co
phﬁn Luong thyc C ndp trong han luat dinh 14 hop 1¢ nén dugc chép nhan. Tai
phién toa, ngudi khang cao thay doi rat mot phan khang cdo. Viéc rat mot phan
khang céo cua nguoi khang cdo la phu hop véi quy dinh cua phép luat.

2.2 Vé noi dung, 1y do khang cao:

2.2.1 Ngay 03/5/2017, Cong ty C6 phan Luong thuc C ra Quyét dinh sd
28/QD- LTLC vé viéc cham dirt hop dong lao dong tir ngay 03/5/2017 ddi véi chi
Pham Thi Thu H, tuy nhién khi chdm dit hop dong lao dong véi chi H, Cong ty
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khong thuyc hién viéc chi tra trg cép thoi viéc cho chi H vé1 1y do: Ngay
20/10/2016, Ban Giam ddc Cong ty Co6 phan Luong thuc C va tip thé can bod
cong nhan vién ngudi lao dong trong Cong ty di hop va thong nhat thong qua
phuong an chi tra tro cap thoi viéc ddi v6i ngudi lao dong c6 nguyén vong xin
cham dut Hop dong lao dong. Theo d6 nguoi lao dong xin cham dit Hop dong
lao dong va ndp don vé cong ty trude ngay 31/12/2016 thi Cong ty s& xem xét va
chi tra tro cdp thdi viéc con cac trudng hop ndp don sau ngay 31/12/2016 sé
khong thudc ddi twong duge ap dung. Chi Pham Thi Thu H viét don xin thoi viéc
va ndp don xin thoi viéc vao ngay 15/3/2017 1a qua ngay dugc Cong ty xem xét
chi tra theo chu chuong cua Cong ty hop ngay 20/10/2016 . Vi vay Cong ty
khong ddng ¥ chi tra tién tro cdp thoi viée cho chi H. Tai phién tda Cong ty chi
ddng ¥ chi tra tién tro cip thoi viéc cho chi H theo mirc binh quén cua sb tién
lwong thyc té chi H da nhan cua 06 thang lién ké trude khi chi H nghi viéc.

Hoi dong xét xtr phic tham xét thay: Theo quy dinh tai Diéu 48 B luat
Lao dong quy dinh:

“Diéu 48. Tro cd'p thoi viéc.

1) Khi hop déng lao déng chdm dirt theo quy dinh tai cdc khodn 1, 2, 3, 5,
6, 7, 9 va 10 Diéu 36 ciia bé ludt nay thi nguoi sw dung lao dong co trdach nhiém
chi trd tro cdp théi viéc cho nguoi lao dong da lam viéc thuwong xuyén tir di 12
thang tré  1én, moi ndm lam viéc dwege tro' cap mot niva thang tién lwong.

2) e ”

Khoan 3 Piéu 36 Bé ludt Lao déng quy dinh cdc trwong hop chdm dist hop
dong lao dong: *“ Hai bén théa thudn cham ditt hop dong lao déng”.

Nhu vdy: Chi Pham Thi Thu H cham dit hop dong lao dong véi Cong ty
Co phﬁn Luong thuc C 1a su thoa thuan gitra chi H va Cong ty. Chi H da lam viéc
thuong xuyén tai Cong ty (D4 trir thoi gian tham gia bao hiém that nghiép 1a 7
nim 10 thang) 12 22 nam 10 thang. Theo diém c¢ khoan 3 Piéu 14 Nghi dinh
05/2015 ngay 12 /01/2015 Quy dinh chi tiét va hudng dan thi hanh mot s6 noi
dung cua B9 luat Lao dong: “c. Thoi gian lam viéc dé tinh tro ccfp thoi viéc, tro
cdp mdt viéc lam ciia nguwoi lao dong dwoc tinh theo nam (i 12 thang), truong
hop ¢ thang 1é thi tir i 01 thang dén duwdi 06 thang dwoc tinh bang 1/2 nam; tir
i 06 thang tré 1én dwoc tinh bang 01 nam lam viée” thi thoi gian 1am viée cua
chi H duoc tinh 1a 23 nam.

2.2.2 V& tién luong dé tinh tro cép cho chi H: Theo qui dinh tai khoan 3
Piéu 48 Bo Luat Lao dong, tai khoan 3 Diéu 48 qui dinh: “Tién lirong dé tinh tro
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cap théi viée la tién lrong binh qudn theo hop dong lao déng cia 06 thang lién
ké trude khi nguoi lao déng théi viéc”.

Theo Hop ddng Cong tac s6 37/LT-TC ngay 06/3/1986 giita S Luong
thuc S va chi Pham Thi Thu H thi chi H dugc huong mtrc lvong chinh 1a 237,5
dé)ng. Chi H duoc nghi cac ngay 1€ 16n, chu nhat, nghi dé kham chita bénh theo
quy dinh.

Theo Hop dong Lao dong sé 01/HPLD ngay 01/01/2010 giita Cong ty Co
phﬁn Luong thuc C va chi Pham Thi Thu H thi chi H thuc hién cong viéc ban
hang va 1am céc cong viéc theo phan cong cua giam dbc; mirc lwong cua chi H 1a
hé s6 3,89 Thang lwong 4-VCCN bac 12/12. Hinh thire tra luong: Tra mot lan
theo khoi luwong, chat luong san pham 1am ra hodc khéi luong, chat lugng phai
hoan thanh. Pén ngay 01/10/2015, chi H dugc diéu chinh va huéng mirc luong
bac 8/8 hé sb 4,51, thoi gian huong lwong tir ngay 01/10/2015, theo Quyét dinh
s6 84/QD - LTLC ngay 01/10/2015 cta Cong ty c6 phan luong thyc Lao Cai.

Theo bang luong cua Cong ty, thi tién luong ctia chi H dugc ap dung hé sd
4,51 va nhan v6i muc luong co sd theo nghi dinh sé 47/2016/ND — CP ngay
26/5/2016 ctia Chinh phu. Viéc Cong ty 4p dung mic luong co so dé chi tra
lwong cho nguoi lao dong 14 khéng dung, béi 18: Cong ty C6 phan Luong thuc C
1a doanh nghi¢p, hoat dong theo luit doanh nghiép, luong ctia nguoi lao dong
phai ap dung murc lwong téi thiéu ving moi dung. Do Cong ty khong xay dung
thang luong, bang luong theo quy dinh cua Nghi dinh 49/2013/ND-CP ngay
14/5/2013 cta Chinh pha ma lai thuc hién xép luong cho ngudi lao dong theo
nghi dinh s 47/2016/ND — CP ngay 26/5/2016 ctia Chinh phu nén Hoi dong xét
xtr khong c6 can cir dé tinh lwong chi H duoc hudng theo dung quy dinh. Tuy
nhién, viéc Cong ty chi tra luong cho chi H tinh theo luong co s& 1a su thoa thuan
cua cac bén gitra nguot st dung lao dong va nguoi lao dong, chi H khong c6 ¥
kién gi. Vi vay can chap nhan murc luong chi H dugc huong tir thang 9/2016 dén
thang 2/2017 mdi thang 13 4,51 x 1.210.000d/thang = 5.457.100 dong. Viéc chi H
huong dudi mic 5.457.100 ddng/thang 1a do chi H nghi viéc, khong lam da ngay
cong nhung chi H nghi viéc déu xin phép va dugc Cong ty dong ¥ cho chi nghi.
Nhu vay s6 tién luong thuc linh cua chi H khong phai tién luong hang thang theo
Hop ddng nén khong thé 1dy d6 dé tinh tién tro cip thoi viéc cho chi H theo cach
tinh cia Céng ty C6 phan Luong thuc C.

Tir nhitng phan tich trén, xét thay Ban 4n so tham s6 03/2017/LD-ST ngay
19 thang 12 nam 2017 cta Toa an nhan dan thanh phd L xir budc Cong ty C6
phan Luong thyc C phai chi tra tién trg cdp thoi viéc cho chi Pham Thi Thu H véi

6



sO tién 62.756.650 ddng 1a hoan toan chinh xac, phi hop vdi cac quy dinh cia
phap luat. Khang céo ctia Cong ty C6 phan Luong thuc C 1 khong ¢6 can clr nén
khong duoc chip nhén.

[3] V& an phi: Cong ty Luong thuc C khang cdo nhung khong dugc chap
nhan nén phai chiu tién an phi phuc thim theo quy dinh.

Vi cac lé trén;

QUYET PINH:

1. Can clr vao khoan 1 Piéu 308 Bo luat to tung Dan su: Khong chép nhan
khang cao ctiia Cong ty CO phan Luong thuc C, giir nguyén ban an so tham sb
03/2017/LD-ST ngay 19 thang 12 nim 2017 ctia Toa an nhan dan thanh phd L
nhu sau:

Can ct vao khoan 3 Diéu 36 va Diéu 48 Bo Luat lao dong nam 2012; diém
b khoan 1 Diéu 32, diém ¢ khoan 1 Diéu 35; diém a khoan 1 Piéu 39; khoan 5
Diéu 147 Bo Luat T4 tung dan su ndm 2015; Nghi quyét sé 326/2016/UBTVQH
qui dinh vé mac thu, mién, giam, thu, ndp quan 1y va sir dung 4n phi va 1& phi
Toa an.

Chap nhan yéu cau khoi kién ctia chi Pham Thi Thu H: Budc Cong ty Co
phan Luong thuc C phai c6 trach nhiém chi tra trg cdp thoi viéc cho chi Pham
Thi Thu H s tién 1 62.756.650 dong.

Ké tur ngay ban an co6 hi¢u luc phap luat, nguot dugce thi hanh an c6 don
yéu cau thi hanh 4an cho dén khi thi hanh xong khoan tién trén, hang thang bén
phai thi hanh 4n con phai chiu thém khoan tién 13i ctia so tién chua thi hanh an
theo quy dinh tai diéu 357 B luat dan su.

2. V& an phi: Cong ty Co phan Luong thuc C phai chiu 1.882.000 dong
tién an phi Lao dong so tham va 300.000 dong tién an phi Lao dong phuc tham.
Xac nhan Cong ty C6 phan Luong thuc C d3 ndp 300.000 ddng tién tam tng an
phi phic tham theo bién lai 004874 ngay 15/01/2018 cta Chi cuc Thi hanh an
dan sy thanh phd L.

Ban 4n phuc tham c6 hiéu luc ké tir ngay tuyén an.

Truong hop ban an dwoc thi hanh theo qui dinh tai Piéu 2 Ludt thi hanh
dan dan sw, nguoi dwoc thi hanh an, nguoi phdi thi hanh én dan sw c¢6 quyén thoa
thudn thi hanh dn, quyén yéu cau thi hanh dn, tw nguyén thi hanh dn hodc bi
cuong ché thi hanh én theo qui dinh tai cdac Piéu 6, 7, 7a va 9 Ludt thi hanh dn
ddn su; thoi hiéu thi hanh an dwoc thuc hién theo qui dinh tai Piéu 30 Ludt thi

hanh an dan su.

Noi nhn: TM. HQI PONG XET XU PHUC THAM
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-TANDCC 1; THAM PHAN - CHU TQA PHIEN TOA

-VKSNDTC 1;
-VKSND tinh Lao Cai 2;
-TAND TP L; 1;
- Chi cuc THADS TP L 2; (da ky)
- Céc duong su; 2;
- Luu: HO so vu an, HCTP. 2. Vii Minh Quz’m
CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA
Tran Thi Khanh Van Nguyén Thi Lwong Vii Minh Quan



Noi nhan:

-TANDCC

- VKSNDTC Lao Cai 2;
-VKSNDTPLC

- TAND TPLC,;

- Chi cuc THADS TPLC;

- Cac duong su;

- Luu: HO so vu an, HCTP.

TM. HQOI PONG XET XU PHUC THAM
THAM PHAN - CHU TQA PHIEN TOA

Tran Thi Khanh Van



