TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
HUYEN MY TU Poc 1ap - Tw do - Hanh phiic
TINH SOC TRANG

Ban 4an sd: 31/2018/DS-ST
Ngay: 31 - 10 - 2018
“V/v tranh chap hop dong gop hui”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN MY TU, TINH SOC TRANG
- Thanh phéin Hpi dong xét xir so' thdm gom co:
Thém phan - Chii toa phién toa: Ba Cao Thanh Nhanh.
Cdc Hoi tham nhan dan:
1. Ong Ly Thanh Phong.
2. Ong Ly Thanh Chiéu.

- Thu ky phién toa: Ong Té Van Thira — Thu ky Toa an nhan dan huyén M§
T, tinh Sé¢ Trang.

Dai di¢n Vign kiém sdt nhan dan huyén My Ti, tinh Séc Trang tham gia
phién toa:

Ba Triéu Thi Mong Ly — Kiém sat vién.

Ngay 31 thang 10 ndm 2018 tai try s¢ Toa an nhan dén huyén My T, tinh
Soc Trang xét xtr so tham cong khai vu an thu ly s6: 102/2018/TLST-DS ngay 23
thang 7 nam 2018 v tranh chip hop ddng gdp hui, theo Quyét dinh dua vy 4n ra
xét xir so: 78/2018/QbXXST-DS ngay 25 thang 9 nam 2018 va Quyét dinh hoan
phién toa so0: 48/2018/QDST-DS ngay 12 thang 10 nam 2018, gitra cac duong su:

1. Nguyén don: Ong Kim N, (tén goi khac: G).

Dia chi: Ap M, x4 P, huyén L, tinh Séc Tring.

(C6 mat).

2. Bi don: Ba Danh S.

Dia chi: Ap A, xd M, huyén T, tinh Soc Tring.

(C6 mat).

3. Nguwoi lam chung:

- Ba Tran Thi L, (vang mit).

- Chi Tran Thi P, (c6 mat).

Cung dia chi: Nha 36 Ox, duong DT 1x, Khu phé X, phuong P, thi xa A, tinh
Binh Duong.



- Ba Son Thi V, (cO mat).
Dia chi: Ap 2, Xxa H, huyén T, tinh Séc Tring.
NOI DUNG VU AN:

1. Trong don khoi ki¢n ngay 19/7/2018 va cdc loi khai trong qud trinh gidi
quyét vu an ciing nhu tai phién toa so tham, nguyén don éng Kim N trinh bay:

Ba Danh S 1a chu hui, 6ng Kim N 1a hui vién c6 tham gia hai diy hui mé
cling ngay 08/6/2015, thoa thuan khui hang thang; mdi diy déu c6 22 ngudi tham
gia, gia 1.000.000 ddng/chan, c6 22 ngudi tham gia, cong chu hyi 1a 500.000
déng/chén, cu thé nhu sau:

Day thu n]lét, ong N tham gia 01 chan, da dong dugce 20 1an véi 6 tién von
la 13.305.000 dong, thi ba S tuyén bo bé hui, ddy hui nay ba S con ng 6ng N
13.305.000 dong.

Day thir hai, 6ng N tham gia 01 chén, da dong duoc 20 lan voi s6 ti’én von 1A
13.730.000 dong, thi ba S tuyén bo bé hui, day hui nay ba S con thiéu 6ng N
13.730.000 dong.

Téng cong tién 02 day hui 6ng N tham gia dd dong cho ba S 14 27.035.000
dong, ba S da tra cho 6ng N duoc 500.000 dong, nén ba S con ng dng N Ia
26.535.000 dong, nay 6ng N yéu cau Toa an giai quyét budc ba S phai tra cho 6ng
N so tién nay.

2. Trong bién ban ldy loi khai cia dwong sy ngay 08/8/2018 va trong qua
trinh gidi quyét vu an ciing nhir tai phién toa so tham, bi don ba Danh S trinh bay:

Ong N khong truc tiép tham gia choi hyi, ma ngudi truc tiép tham gia 1a ba
Tran Thi L, cu thé:

Day hui thir nhat: Gia 1.000.000 déng/chan, m& ngay 08/6/2015 duong lich,
mdi thang khui mét 1an, c6 22 ngudi tham gia, ba L tham gia hai chan, nhung ba
yéu cau ba S ghi t&n 6ng N mdt chan, ba L mot chan. Ca hai chin hyi nay ba L da
lanh tién hyi xong. Chén thtr nhat lanh vao ngay 08/01/2016 va chéan tht hai lanh
vao ngdy 08/4/2016, nhung khéng nhd sd tién bao nhiéu, chi nhé mdi 1an lanh 1a
trén 10.000.000 dong.

Day hui tht hai: Gia 1.000.000 dong/chan, md ngay 08/6/2015 duong lich,
mdi thang khui mot lan, c6 22 ngudi tham gia, ba L tham gia mot chan, nhung ba
yéu cau ba S ghi tén 6ng N. Ba L da lanh tién hui xong vao ngay 08/02/2016,
khong nhé sé tién bao nhiéu, chi nhé 14 trén 10.000.000 dong.

Khi ba S giao tién cho ba L thi khong lam gidy to va cling khong ngudi lam
chimg. Sau d6 ba L dong hui chét nhung khéng nhd bao nhiéu 1an va bao nhiéu
tién.

Pén ngay 30/3/2017 ba V 1a me vo 6ng N lai nha ba S la 16n, yéu cau ba S
tra tién hui cho con r& 1a 6ng N va con rudt 1a Tran Thi P (chi P 13 em vo ong N),
nén ba S di 1am gidy nhan no véi ndi dung ba S con thiéu tién hui 6ng N va chj P
tdng cong 26.000.000 dong, chi P ciing 1a hui vién tham gia hai day hui chung véi
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6ng N. Ngay luc d6 ba S tra duge 1.000.000 déng, nén con no 25.000.000 déng. Ba
S khong nhé trong d6 ng 6ng N 13 bao nhiéu, nay ba xem nhu 13 ng mdi ngudi
12.500.000 ddng. Néu ba L tra tién hui lai cho ba S thi ba S ddng v tra lai 6ng N
12.500.000 dong.

3. Nguoi lam chung ba Trén Thi L d3 dugc Toa an tridu tap lay 10i khai,
tham gia phi€n toa nhung déu Vang mit va khong c6 van ban trinh bay y kién cua
minh biét vé cac van dé lién quan dén vu 4n.

4. Nguoi 1am chig ba Son Thi V cho ring ba c6 doi ng tién hyi gitm cho
6ng N va chi P nhu 101 ba S trinh bay 1a dung. Ba V khong biét ba S ng 6ng N bao
nhiéu tién. S6 tién ma ba S viét bién nhan 1a do ba S tu tinh. Ngay sau khi viét bién
nhan thi ba S da guri cho ba tra cho 6ng N, chi P tong cong 1.000.000 dong.

5. Nguoi lam chimg chi Tran Thi P trinh bay: Ba S ghi bién nhan ng ong N
va chi P 13 26.000.000 ddng, trong d6 phan 6ng N 1a 20.000.000 dong. Ba S di tra
cho chi v6i ong N 1a 1.000.000 dong, 6ng N da nhan 500.000 dong. Vi vdy, ba S
con ng ong N 1a 19.500.000 dong.

4. Y kién ctia Kiém sat vién tai phién toa: Kiém sat vién phat bicu ¥ kién vé
viéc tuan theo phép luat t6 ‘tung trong qua trinh giai quyét vu 4n cua Tham phan,
Hoi dong xét xir va viée chap hanh phap luét cia nguoi tham gia t6 tung dan su, ké
tir khi thy 1y vu 4n cho dén trude thoi diém Hoi dong x€t xr nghi 4n ding quy dinh
ctia BO luat T6 tung dan su; vé noi dung thi cho rang c6 co s¢ chap nhan mot phan
yéu cau khoi kién cua nguyén don, budc bi don tra cho nguyén don 19.500.000
dong.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u, chirng cr da dugc xem xét tai phién toa, két
qua tranh tung tai phién toa, Hoi dong xét xtir nhan dinh:

[1] Vé thi tuc t6 tung:

Vé thu tuc thu ly viéc khoi kién ctia nguyén don dam bao dung theo quy
dinh cta phap luat.

Vé tham quyén giai quyét: Nguyén don yéu cau bi don tra tién hui, do bi don
cu tri ap A, xa M, huyén T, tinh Séc Trang, nén Toa an nhan dan huyén T, tinh
Soc Trang giai quyét 1a dang tham quyén, theo quy dinh tai khoan 3 Piéu 26 Bo
luat TH tung dan sy, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu 39.

Tai phién toa, ngudi lam chirng ba Tran Thi L da dugc Toa an tridu tap tham
gia phién toa hop 18 1an thu hai nhung déu ving mait khong ly do. Vige vang mit
nay khong gay kho khan, anh huong dén viéc giai quyét khach quan, toan dién vu
an nén Hoi dong xét XU van tién hanh xét xtr theo quy dinh tai khoan 2 Piéu 229
ctia B luat TH tung dan su.

[2] V& noi dung vu an:

Ong N véi ba S giao nhan va tra tién hui déu khong c6 bién nhan va khong
nguoi lam chirng, nhung nguyén don va bi don déu thong nhat véi nhau vé chu hui,
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phan hyi, ky mé hui, thé thirc gop va lanh hui, quyén va nghia vu ciia nhiing nguoi
tham gia, viéc chuyén giao phan hui, s6 tién hui, 6ng N dimg tén hui vién hai chan
hui. Can ¢t vao khoan 2 Diéu 92 Bo luat TS tung dan su, Ho1 d@)ng xét XU ¢o co SO
khang dinh: Ong N 13 hui vién cta hai ddy hui mé cing ngay 08/6/2015, ba S 1a
chi hui; ong S tham gia mdi day 1a 01 chan, gia 1.000.000 dong/chan, thoa thuin
khui hang thang, mdi day déu c6 22 ngudi tham gia, cong chu hui 1a 500.000
dong/chan.

Ong N cho ring da gop cho ba S hai chan hui tong cong 13 27.035.000 dong
tién von, ba S d tra cho ong N duoc 500.000 ddng, nhung ba S khong thira nhan
va 6ng N ciing khong c6 chimg cir d¢é chimg minh 13 6ng da gop cho ba S sb tién
nay, can cu vao khoan 1 Diéu 91 Bo luat T6 tung dan sy, nén 101 trinh bay cia ong
N 1a khong ¢6 co s6.

Theo ba S cho rang ba c6 viét bién nhan no hyi 6ng N véi chi P tong cong
26.000.000 dong, da tra 1.000.000 dong nén con ng 25.000.000 dong, nhung khong
ghi ng mdi ngudi 1a bao nhiéu tién. Nay ba S thira nhan ng ong N 12.500.000 dong.
Tuy nhién, theo chi P thi trong 26.000.000 dong phan ong Nang 1a 20.000.000
dong, phan con lai 6.000.000 dong 14 ciia chi P; dng N da nhan 500.000 dong. Do
d0, c6 can ctr khang dinh ba S con ng ong N 13 19.500.000 dong.

Ba S thtra nhan ong N 1a nguoi dugc 1anh hui, nhung ba S khong giao tra
tién hui cho 6ng N 12 ba S da vi pham nghia vu cha hui vi khong thu phan hui cua
cac thanh vién theo Piéu 15 Nghi dinh s6 144/2006/ND-CP ngay 27/11/2006 cua
Chinh phu vé ho, hui, biéu, phuong. Con viéc ba S cho réng da giao tién hyi cho ba
L I1anh giom 6ng N, thi ba S c6 quyén khdi kién thanh vu an khac dé yéu cau ba L
trd lai tién.

Tir nhiing phan tich trén, can budc ba S tra tlen hyi cho 6ng N la 19.500.000
d6ng; bac mot phan yéu cau khai kién ctia 6ng N vé viéc budc ba S tra sd tién hui
con lai 14 7.035.000 dong.

[3] Vé dn phi ddn su so tham:

Khoan 4 Diéu 26 ctia Nghi quyét s6: 326/2016/UBTVQH14 ngay 30 thang
12 nam 2016 quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va str dung an phi
va 1¢ phi Toa an quy dinh: “Nguyén don phai chiu an phi dan sy so tham twong
ung voi phan yéu cau khong duoc Toa an chdp nhén. Bi don phdi chiu én phi ddn
sw so' tham twong tng voi phan yéu cau ciia nguyén don doi véi bi don duwoc Toa
dan chdp nhan”.

Do yéu cau khéi kién ciia o6ng N khong dugc chap nhan mot phan nén ong N
phai chiu an phi so tham tuong ung vdi so tién khong dugc chap nhén, cy thé:
7.035.000 dong x 5% = 351.750 dong, nhung duoc khiu trir vao sd tién tam tng an
phi so thim da nop.

BaSco nghia vu tra tién hyi cho 6ng N, nén ba phai chiu an phi so thAm nhu
sau: 19.500.000 dong x 5% = 975.000 dong.

Vi cac 1€ trén,
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QUYET DPINH:

Cin ct vao khoan 3 Piéu 26, diém a khoan 1 Diéu 35, diém a khoan 1 Piéu
39, khoan 1 Piéu 91, khoan 2 Piéu 92, khoan 2 Diéu 229 B6 luat T tung dan su;
Diéu 357 B luat Dan su ndm 2015; Diéu 15 Nghi dinh sé: 144/2006/ND-CP ngay
27 thang 11 nam 2006 ctia Chinh phu vé ho, hui, biéu, phuong; khoan 4 Diéu 26
ctia Nghi quyét s6: 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016 quy dinh vé
muc thu, mién, giam, thu, nop, quan 1y va sir dung 4n phi va 1 phi Toa an.

Tuyén xur:

1. Budc bi don ba Danh S ¢6 trach nhiém tra cho nguyén don 6ng Kim N
tién hui 1a 19.500.000 dong (muoi chin tri¢u, ndm tram nghin dong).

V¢ 1i suat cham thi hanh 4n: K& tir ngdy 6ng N 6 don yéu cu thi hanh 4n
cho dén khi thi hanh an xong tét cd cac khoan tien, hang thang ba S con phai chiu
khoan ti€n lai cua so tién con phai thi hanh 4n theo murc 131 suat 1a 10%/nam.

2. Bac yéu c%iu khoi kién ctia nguyén don ong Kim N, vé viéc yéu cau bj don
ba Danh S tra so tién hui con lai la 7.035.000 dong (bay triéu, khong tram ba muoi
lam nghin dong).

3. V& an phi dan su so tham:

Ong Kim N phai chiu 351.750 dong (ba trim nim muoi mot nghin, bay tram
nam muoi déng) an phi so tham, nhung duoc khau trir vao so tién tam tng an phi
so tham da ndp 1a 663.000 dong (sdu trim sdu muoi ba nghin dong) theo bién lai
thu tam Gng an phi, 1& phi Toa an sb 0000082 ngay 19 thang 7 nam 2018 cta Chi
cuc Thi hanh 4n dan sy huyén M§ Tu; tra lai cho 6ng N tién tam Gng 4n phi so
tham 1a 311.250 ddng (ba trim mudi mot nghin, hai trim nim muoi dong).

~ Bi don ba Danh S phai chiu 975.000 dong (chin trim bay muoi 1dm nghin
dong) an phi so tham.

4.Vé quyén khang cao: Puong su c¢6 quyén khang cao ban 4n ndy trong thoi
han 15 ngay, ké tir ngay tuyén an.

Truong hop ban an, quyét dinh duogc thi hanh theo quy dinh tai Diéu 2 Luat
Thi hanh 4n dan sy (dugc stra d6i, b sung nam 2014) thi ngudi dugc thi hanh an
dan sy, ngudi phai thi hanh an dan sy c6 quyén thoa thuan thi hanh an, quyén yéu
cau thi hanh an, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh
tai cac Diéu 6, 7, 7a va 9 Luat Thi hanh 4n dan sy, thoi hiéu thi hanh an duge thuc
hién theo quy dinh tai Piéu 30 Luét Thi hanh an dan su.

Noi nhn: TM. HQI PONG XET XU SO THAM

-Cécduongsw; THAM PHAN — CHU TQA PHIEN TOA
- Vién kiém sat nhan dan huyén My Tu; :

- Luu ho so vu an.

Cao Thanh Nhanh






