TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI HA NOI Péc 1ap - Tw do - Hanh phc

Ban an sb: 80/2021/DS-PT
Ngay 16 thang 7 nam 2021

V/Iv: Tranh chép dét dai va yéu cau hay
giay chaing nhan quyen str dung dat.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI HA NOI

Véi thanh phan Héi dong xét xir phic tham gém co:

Tham phén - Chui tog phién toa: Ong Nguyén Hai Thanh;

Cac Tham phan: Ong Ngo Anh Diing;

Ba Nguyén Phuong Hanh;

Thuw ky Toa an ghi bién ban phién toa: Ba Ha Lé Giang, Thu ky Toa an nhan
dan cap cao tai Ha Noi.

Dgi dién Vién kiém sat nhan dan cdp cao tgi Ha Ngi tham gia phién
tdoa: Ba Nguyén Thi Thu Huong, Kiém sét vién.

Ngay 16 thang 7 nam 2021, tai tru s, Toa an nhan dan cap cao tai Ha Noi
ma phién tda xét xar phuc tham cong khai vy an dan su thy ly sé 106/2020/TLPT-
DS ngay 26 thang 3 nam 2020 vé viéc “Tranh chap dat dai va yéu cau hay gidy
chang nhan quyén st dung dat” do ¢ khang céo cia nguyén don, nhiing nguoi
c6 quyén loi, nghia vy lién quan di voi Ban dan su so tham s 16/2019/DS-ST
ngay 24 thang 12 nam 2019 cua Toa an nhan dan tinh LS.

Theo Quyét dinh dua vy an ra xét xu s6 5429/2021/QD-PT ngay 30 thang
6 nam 2021 cua Toa an nhan dan cap cao tai Ha Noi, gitra cac duong su:

1. Nguyén don: Ong Nguyén Dang V, sinh nam 1962, cu trii tai s6 9/166,
t6 8, khdi 9, dudng MS, phuong VT, thanh phé LS, tinh LS; vang mat.

Ngueoi dai dién theo sy quyén cua 6ng Nguyén Pang V: Ba Vy Thi H,
sinh nim 1962. Tr{ tai: s6 9/166, t6 8, khéi 9 duong MS, phuong VT, TP LS,
tinh LS (van ban uy quyén ngay 08/10/2020).

2. Bi don: Ba Hoang Thi M, sinh nim 1963, cu tra tai s6 nha 30, t6 7,
khoi 9, dudng MS, phuong VT, thanh phd LS, tinh LS; c6 mit.

Ngueoi bao vé quyén va loi ich hop phap cia ba Hoang Thi M: Luat su
Nguyén Thé Quyén - Vin phong luat su Nguyén Thé Quyén thudc Poan Luat su
thanh phd Ha Nbi; c6 mit.

3. Ngwoi co quyén lgi nghia vu lién quan:

- Uy ban nhan dan thanh phé LS, tinh LS.



Nguoi dai dién theo sy quyén cua Cha tich UBND thanh phé LS: Ba
Nguyén Ngoc H, chuyén vién phong Tai nguyén va méi truong thanh phd LS;
ving mit.

- Ong Pham Trong Kh, sinh nim 1945; tra tai: Ngb 2, t6 2, khéi 9, MS,
phuong VT, thanh phé LS, tinh LS; c6 mat.

- Ba Pham Thi Kh1, sinh nim 1950; tr tai: T6 8, khdi 9, MS, phuong
VT, thanh phé LS, tinh LS; vang mit.

Nguoi dai dién theo sy quyén cia ba Phgm Thi Khl: Chi Trinh Thi Th,
sinh ndm 1970. Tr{ tai khdi 9, MS, phuong VT, TP LS, tinh LS (con géi ba Khl
- theo van ban uy quyén ngay 08/10/2020); c6 mit.

- Ba Pham Thij D (C), sinh ndm 1953; tra tai: S6 nha 32, t6 7, khéi 9, MS,
phuong VT, thanh phé LS, tinh LS; c6 mat.

Nguoi dai dién theo uy quyén cia ba Phgm Thi D (C): Ba Vi Thi Mai P,
sinh nam 1961. Tr{ tai: Ngb 147, t6 7, khéi 9, duong MS, phuong VT, thanh
phd LS, tinh LS; c6 mit.

- Ba Loc Thi Thl, sinh nam 1958; anh Pham Van Gi (Pham Manh Gi),
sinh nam 1984; anh Pham Van D (Pham Quang D), sinh nam 1987 (la vo va cac
con cuia 6ng | - da chét); cung tra tai: S6 145, t6 8, khdi 9, phuong VT, thanh
phd LS, tinh LS; vang mat.

Ngwoi dai dién theo uy quyén cua ba Loc Thi Thl, anh Pham Van Gi, anh
Pham Van D, 6ng Pham Trong Kh: Ba Nguyén Kim V, sinh nam 1961; dia chi:
S6 10/28/212 dudng AP, khu BC, phuong DG, quan NQ, thanh ph HP; ¢6 mat.

- Ba Nguyén Thi S (X); trl tai: To 22, phuong TT, thanh phé TN, tinh
TN; ving mit.

Nguoi dai dién theo uy quyén cua ba Nguyén Thi S: Ong Nguyén Pang V
(em trai ba S va 1a nguyén don trong vu an - vin ban uy quyén ngay 10/2/2020).

- Chi Nguy&n My H1; tra tai: S6 nha 30, t6 7, khdi 9, duong MS, phuong
VT, thanh phé LS, tinh LS; ving mit.

Ngueoi dai dién theo 4y quyén cia chi Huong: Ba Hoang Thi M (me dé
chi H1, bi don trong vu &n - van ban uy quyén ngay 03/6/2019); c6 mat.

4. Ngwoi khang cao: Ong Nguyén Pang V, 6ng Pham Trong Kh, ba
Pham Thi Kh1, ba Pham Thi D, ba Loc Thi Thl, anh Pham Van D, anh Pham
Vin Gi va ba Nguyén Thi S (X).

NOI DUNG VU AN:

Tai don khoi kién dé ngay 28/11/2018, don khoi kién bd sung dé ngay
28/01/2019, trong qué trinh tham gia td tung, nguyén don 6ng Nguyén Ding V
trinh bay: Me cua 6ng 1a cu Pang Thi Ng c¢6 hai ngudi chong:

- Nguoi chong thir nhat 1a cu Pham Vian Kh, hai cu sinh dwgc 05 nguoi
con chung, gdm céc 6ng ba: Pham Trong Kh, Pham Thi Kh2, Pham Thi Kh1,
Pham Thi D (C), Pham Céng |. Nam 1957, cu Pham Vian Kh chét;

- Nguoi chdng thir hai tén 1a cu Nguyén Pang Kh3, hai cu sinh ba nguoi
con chung, gom: Nguyén Thi S (X), Nguyén Pang V, Nguyén Ping L (tac L1).
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Vao nam 1980 - 1981, gia dinh 6ng gdm 08 ngudi gom: Ong Pham Trong
Kh, ba Pham Thi Kh2, ba Pham Thi Kh1, ba Pham Thi D (C), 6ng Pham Cong I,
ba Nguyén Thi X, 6ng Nguyén Pang V, 6ng Nguyén Pang L (L1) duoc hop tac
x& ndng nghiép Dién Son giao 780m? dat vuon tai MS - DK (nay 14 t6 7, khéi 9,
phuong VT).

- Thira dat s6 27, to ban d6 sb 16, dién tich 1.557,7m? phuong VT, thanh
phd LS 14 ciia 6ng ba ngoai cho me ciia 6ng 1a cu Bang Thi Ng.

- Thira dat sé 28, to ban d6 16, dién tich 437,3m? phuong VT, thanh phé
LS ngudn gbc la do Hop tac xa Pién Son giao cho ho gia dinh 6ng tir nim 1980
- 1981.

- Thira dat s6 13, t& ban d6 05, dién tich 2.029,2m?, dia chi: T6 6, khdi 8,
phuong PK, thanh phd LS ¢6 nguon géc 1a do Hop tac xa Pién Son giao cho ho
gia dinh ong tir nim 1980 - 1981. Dién tich dat nay do 6ng Pinh Cao B va 6ng
Nguyén Piang L tu thoa thuan do6i dat cho nhau khdng co gidy to, thoi gian doi dat
khoang nam 1993 (khong nhé rd nam doi).

- Déi véi thira sb 44, dién tich 343,5m?% da dugc cap gidy ching nhan
quyén sir dung dat cip cho ba Hoang Thi M, dién tich dat nay da duoc xét xir
bang Ban an s6 59/2018/DS-PT ngay 27/11/2018 cua Toa &n nhan dan tinh LS,
Ban an xu giao cho ba Hoang Thi M quan ly sir dung. Hién nay 6ng dang c6 don
gui Toa an nhan dan cip cao tai Ha Noi xét khang nghi theo tha tuc giam déc
tham dén nay van chua c6 két qua.

Pau nam 1993, b 6ng la cu Nguyén Dang Kh3 chét, thang 11/1993 me la
cu Bing Thi Ng chét. Sau khi me 6ng méat dugc mot nam thi em trai 6ng 1a
Nguyén Pang L ciing chét. Thang 6 nim 1995 ong c6 di dang ky quyén sir dung
dat tho cu va dat vuon nong nghiép cia me va cua gia dinh ong do hop tac x&
cap thi dugc ba Hoang Thi M (la vo cia 6ng Nguyén Pang L) cho biét cu Bang
Thi Ng da c6 di chic dé lai toan bo dat dai, nha ctra, bao gom ca dat hop tac xa
cap cho gia dinh c6 tén gia dinh 6ng nim 1980 - 1981 cho em trai 6ng la
Nguyén Ping L cuing ba Hoang Thi M. Trong khi vao nim 1990, ba Hoang Thi
M vé gia dinh 6ng 1am dau khong c6 dang ky két hon.

Nam 2006, 6ng viét don khoi kién ra Toa an thanh phd LS yéu cau chia di
san thira ké do cu Ping Thi Ng dé lai va chia tai san chung cua cac thira ké. Vu
an dugc TOa &4n nhan dan thanh phd LS thu ly s 46/2006/TLST-DS ngay
10/10/2006. Ngay 04/6/2007, Toa an nhan dan thanh phd LS di c6 Quyét dinh
s6 13/2007/QDST-DS dinh chi giai quyét vu &n vai Iy do thoi hiéu khoi kién
chia thira ké da hét va chua du diéu kién khai kién chia tai san chung theo quy
dinh cua phap luat. Ong da khang cdo quyét dinh nay, ngay 16/8/2007 Toa &n
nhan dan tinh LS ¢6 Quyét dinh s6 42/2007/QDPT-DS giai quyét xac dinh viéc
khai kién doi chia di san thura ké da het thoi hiéu 10 nam nén Toa an khong thu
ly giai quyet 1a ding. Con viéc yéu cau chia tai san chung thi dwong su co quyen
khoi kién néu ching minh dwgc khéi tai san chung cua cu Bang Thi Ng va cu
Nguyén Piang Kh3 hoic di chic cu Bang Thi Ng 1ap ngay 22/7/1993 Ia khong
hop phap.

Qua trinh sir dung tai san, sau khi tranh chap kién thira ké khong thanh, ba
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Hoang Thi M da dung tén dang ky str dung dién tich 2.029,2m? tai phudng DK
la tai san chung duoc Hop tac x& cip cho gia dinh cu Pang Thi Ng. Viéc diang
ky nay khac phuong nén 6ng khong biét co thdng tin viéc ba Hoang Thi M dung
tén cap gidy chang nhan ddi véi dién tich dat trén nén khong thé c6 don phan
hoi duoc.

Truge do, ngay 24/6/1999, Uy ban nhan dan (UBND) thanh phd LS cap
gidy ching nhan quyén sir dung dat s6 H00130, chung nhan cho ba Hoang Thi
M dién tich 780,8m? tai phuong VT ciing 1a dién tich cap cho cac thanh vién cua
ho cu Bang Thi Ng nhitng nam 1980 - 1981. Viéc cap nay khong cong khai dan
chu ma cap vao dot xét duyét cho dién tich dat xdm canh nén gia dinh ong
khong thé phat hién sai pham dé yéu cau ding viéc cap gidy chiing nhan nay.

Ngay 29/6/2017, Trung tdm Tu van giam dinh dan su thuoc Lién hiép céc
hoi Khoa hoc va Ky thuat Viét Nam c6 ban két luan giam dinh s
21/2017/TTTVGD DS khang dinh chir viét va chix ky cua dng Ping Van H c6
trong di chlc 1ap ngay 22/7/1993 cua cu Ng khdng phai do 6ng H viét so voi
mau chit viét va chir ky cua 6ng Pang Van H trong ban di chic. D4i chiéu véi
quy dinh caa phap Iénh thira ké nam 1990 1a luat &p dung khi cu Dang Thi Ng
lap di chuc thi di chic dugc cho la do cu Ng 1ap ngay 22/7/1993 do ba Hoang
Thi M viét hoan toan vé hiéu vi:

Di chic do 6ng Pang Van H, Pang Van Thl chang kién 14 nguoi thudc
hang thira ké cia cu Ng nén khong duoc chang kién viéc 1ap di chdc viét ho vi
pham diéu cAm cua phap luat. Chir ky va chir viét cia 6ng Pang Van H trong ban
di chtic khong phai do 6ng H viét ra. P6 1a chir viét va chix ky gia mao, di chic
gia mao nén khong co hiéu luc phap luat. Viéc xac nhan cia UBND xa bK lac do
khong phai 12 viéc xac nhan tai chd va ching kién viéc cu Ng dong y va ky vao di
chuc ngay 22/7/1993 ma mai dén ngay 28/7/1993 ba M hoic 6ng L 1a ngudi duoc
hudng di san thira ké theo di chliic méi mang I1én x& xin dong dau xac nhan 13 vi
pham diéu luat ciia Phap lénh thira ké nam 1990. Tir ba can cir nay du co sé dé
khang dinh ban di chiic ngay 22/7/1993 duoc cho la di chic cua cu Dang Thi Ng
Ia vi pham phép luat, vé hiéu.

Mt khéac phan dién tich dat nong nghiép Hop tac xa Dién Son chia cho
cac dong sir dung dat nam 1980 - 1981 trong gia dinh cy Pang Thi Ng chua ¢6
ai viét gidy to dong y cho cu Pang Thi Ng hay dng Nguyén Piang L, ba Hoang
Thi M. VI vay Viéc ba Hoang Thi M chiém gitt tai san trén va da dang ky dung
tén quyen st dung mot phan dién tich Ia trai phéap luat. Nay 6ng Nguyén Piang V
khoi kién yéu cau Toa an giai quyet

- Huay gidy chang nhan quyén st dung dat s6: CH03743 do UBND thanh
phd LS, tinh LS cap ngay 31/12/2015 cho ba Hoang Thi M, tai thira dat s6 13, to
ban d6 05, dién tich 2.029,2m? dia chi khéi 8, phuong PK, thanh phé LS, tinh
LS.

- Hay gidy chang nhan quyén sir dung dat s6 H00130 do UBND thanh
phd LS, tinh LS cip ngay 24/6/1999 cho ba Hoang Thi M.

- Y&u cau Toa an giai quyét dién tich dat tranh chap la: 1.577,7m? tai s6
30, t6 7, khdi 9, phuong VT, thanh phd LS, tinh LS trong d6 c6: 1.177,7m? dat
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vuon va 400m? dat ¢ da xdy ng6i nha cap bon bep, cong trinh phy va tai san
khac trén dat (Dién tich dat nay chwa duoc cip gidy chiang nhan quyén sir dung
dat).

- Yéu cau ba Hoang Thi M tra lai toan bo nha dét 1a di san thura ké cua cu
Piang Thi Ng ciing nhu toan b dat 1a tai san chung cua cac thanh vién ho gia
dinh cu Pang Thi Ng duoc giao nam 1980 - 1981 cho cé4c thira ké va cac con
chau cu Ng la ba Loc Thi Thl, anh Pham Van Gi, anh Pham Van D, éng Pham
Trong Kh, ba Pham Thi Kh1, ba Pham Thi D (C), ba Nguyén Thi X va ong
Nguyén Dang V.

- Chia di san thtra ké cua cu Bing Thi Ng dé lai cho céc con cu Dang Thi
Ng theo phép luat.

- Chia tai san chung cua cac thanh vién ho gia dinh cu Bang Thi Ng duoc
giao nam 1980 - 1981 cho cac con cu Bang Thi Ng la ba Loc Thi Thl, anh
Pham Van Gi, anh Pham Van D, 6ng Pham Trong Kh, ba Pham Thi Khl, ba
Pham Thi D (C), ba Nguyén Thi X va 6ng Nguyén Ding V.

Bi don ba Hoang Thi M trinh bay: Me chdng ba la cu Bang Thi Ng ¢6
hai doi chong, nguoi chong thir nhat tén 14 Pham Vian Kh, sinh dugc nim nguoi
con tén la Pham Trong Kh, Pham Cong I, Pham Thi Kh2, Pham Thi Kh1, Pham
Thi D (C). Sau khi cu Pham Vian Kh mat (khdng nhé chét nim nao) cu Bang Thi
Ng d3 ban toan bo tai san 12 nha dat cta cu Pham Van Kh cho ba di 1a Bang Thi
T, dia chi: Ngd 145, khéi 9, duong MS, phuong VT, thanh phé LS. Do vay cu
Ng va cu Kh hién nay khéng con cé tai san chung gi.

Nguoi chdng tha hai tén 13 Nguyén bang Kh3, sinh duge ba ngudi con
tén 1a Nguyén Thi X, Nguyén bang V, Nguyén Ping L. Cu Nguyén bang Kh3
va cu Bang Thi Ng da tu y chung 30ng v6i nhau trén 1,2 mau ruéng ¢ Cau Pen,
huyén CL, tinh LS. Ong ba khéng tién hanh cudi xin va ding ky két hén theo
quy dinh cua phap luat. Dén nim 1964 sau khi sinh ra anh Nguyén Pang L, cu
Ng va cu Kh3 c6 sy khic mic, ly than réi bé nhau. Khi bé nhau cu Kh3 va cu
Ng da tu thoa thuan phan chia tai san va con céi, vé con cu Nguyén Piang Kh3
mang theo ba Nguyén Thi X, Nguyén Ping V dé nudi dudng, do anh Nguyén
Pang L con nho nén & lai sbng véi cu Bang Thi Ng.

Vé tai san cu Nguyén Pang Kh3 di lay 1,2 mau ruong cua riéng ong ¢
Céau Pen, huyén CL sau nay ong dua vao hop tac xa. Sau khi bo nhau cy Ping
Thi Ng vé MS dugc 6ng ngoai cho manh dat, ¢én nam 1997 dia chinh do dac thé
hién rd thia dat s6 27, to ban d6 16, c6 dién tich 1a 1.577,7m?, phuong VT,
thanh phé LS hién nay tai san nay ba dang quan ly va su dung, ba da xay nha
nam 2013 va trong cac loai cdy an qua trén thua dat d6. Thira dat s6 27 chua
duoc cap Giay chang nhén quyen st dung dat 1a do vao quy hoach. Hién nay
UBND thanh phé LS di c6 Quyét dinh thu hdi hai thira dat s6 27, 28 dé 1am khu
tai dinh cu khdi 9, phuong VT.

V& ngudn gbc cua manh dat nay 1a caa 6ng ba ngoai cho cu Bing Thi Ng,
khi cho khong c6 gidy to. Thira dat nay 1a dat thd cu khong dua vao hop tac Xa.
Pén thang 11 nim 1993 cy Biang Thi Ng chét, truéce khi chét cu da 1ap di chic
ngay 22/7/1993 cho vo chdng ba quan ly va sir dung. Nay chong ba di mat tur
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nam 1994, tai san ndy thudéc quyén sé hitu caa 2 me con ba. Khi Iap di chic vi
cu Ng suc khoe yéu nén dé nghi ba viét theo y kién cua cu dua ra trudc sy ching
kién cta anh Pang Van Thl 1a chéu trai rudt cua cu Pang Thi Ng va dng Ping
Van H 1 anh trai ruot cu Bang Thi Ng, khi viét xong ba da doc toan bo noi dung
ban di chdc cho moi ngudi ciing nghe, cu Ng dong y vai ndi dung ban di chic
nay, nén cu da cam bt viét sau ban di chic me da ky va ky chit ky vao ban di
chuc, dong thoi nguoi 1am ching da ky vao ban di chdc. Sau 01 tuan cu Bing
Thi Ng dwa ho khau va ban di chic ra UBND phuong dé xac nhan. Ba khong co
y kién gi vé ban di chic nay vi d3 duoc giam dinh trong vu &n chia thira ké va
chia tai san chung vao nim 2007, nay ba khong yéu cau giam dinh ban di chuc.

Déi voi thaa dat sb 28, to ban d6 16, c6 dién tich 437,3m% phuong VT:
Ngudn gbc thira dat la cia hop tac xa giao cho ho cu Pang Thi Ng vao nim
1981 dé canh tac, trudc nam 1980 ba khong biét gi vé viéc giao khoan thua dat
nay. Pén thang 10 nam 1990, khi ba vé 1am dau gia dinh cu Ng chi c6 2 me con
la cu Bang Thi Ng va anh Nguyén Pang L. Bén cudi naim 1994, hop tac xa tan
ba la nguoi Van tryc tiép quan Iy va sir dung. Sau khi hop tac x& tan chu cii
khong c6 yéu cau doi lai quan ly. Khoang nam 1997 - 1998 nha nugc thong bao
al dang quan ly dat nong nghiép thi di dang ky ké khai dé dugc cap giay ching
nhan quyen st dung dat nén ba di dén UBND phuong VT ding ky, ké khai theo
y&u cau. UBND thi xa LS (nay la thanh phé LS) xét thay c6 du diéu kién da cap
gidy chuang nhan quyén sir dung dat cho thira dat ndy vao ngay 24/6/1999.

Déi véi thira dat sd 13, to ban db 05, dién tich 2.029,2m? tai t6 6, khéi 8
phuong PK, thanh phd LS: Nguon gdc 1a ciia Hop tac xa giao khoan cho ong
DPinh Cao B (6ng B di chét nim 2018) theo khoan 10, con dién tich ruong
khoang 06 sao tai khéi 5 thi tran CL, huyén CL c6 ngudn gbc 1a cua 6ng Dinh
Cao B dua vao Hop tac xa dé lam an chung, 02 dién tich dat rudng nay da duoc
6ng Pinh Cao B va 6ng Nguyén Pang L d6i dién tich dat ruong cho nhau dé tién
cho viéc san xuat, c6 xac nhan caa Ban chii nhiém cua hop tac xa Dién Son. Khi
hop tac x4 Pién Son giao khoan cho cac ho gia dinh canh tac khong co gidy to
va quyét dinh gi, chi cap cho mdi ho gia dinh mot quyén s6 nop thué. Sau khi
me chong va chdng ba chét, ba va con gai Nguyén My H1 1a nguoi quan ly truc
tiep thura dat nay. Thira dét nay da duoc cap Giay ching nhan quyén su dung
dat.

Sau khi 6ng cu Nguyén Pang Kh3 chét, toan bo di san cua cu Nguyén
Piang Kh3 gém c6: Rudng, vuon, nha va doi cua cu Nguyén Pang Kh3, éng
Nguyén Pang V 1a ngudi truc tiép quan Iy va huong toan bo. Tat ca céc anh chi
em sau khi xay dung gia dinh, tach ho khau ra ¢ riéng déu duoc hop tac xa Dién
Son giao cho dat ruong, dat vuon 1am nha ¢ va quan ly tir d6 dén nay. Do dé bi
don ba Hoang Thi M khong chap nhan cac yéu cau khoi kién cua nguyén don
6ng Nguyén Ping V.

Nhitng nguoi ¢6 quyén loi nghia vu lién _quan: Ong Pham Trong Kh, ba
Pham Thi Kh1, ba Pham Thi D (C), ba Nguyen Thi X, ba Loc Thi Thl, anh
Pham Vin Gi, anh Pham Vian D cung quan diém véi cac yéu cau cua nguyén
don.

Nguoi ¢6 quyén loi nghia vu lién quan chi Nguyén My H1 nhét tri véi
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phan trinh bay cua bj don Hoang Thi M.

Nguoi co quyén loi nghia vu lién quan UBND thanh phé LS, nguoi dai
dién theo uy quyen cua Chu tich UBND thanh phd LS la ong Nguyeén Trung K
trinh bay: V& trinh tu tha tuc cdp Gidy chitng nhan quyén st dung dat s6 H:
00130 QSDD/86/1999/Qb-UB(H), do UBND thi xa LS (nay la thanh pho LS)
cap ngay 24/6/1999 d6i vai thira sb 44, dién tich 343,5m? to ban d6 s6 09 va
thira s6 28, dién tich 437,3m? to ban do 16, ban do dia chinh phuong VT mang
tén ho ba Hoang Thi M va Glay chuang nhan quyén st dung dat s6 vao sO cap
CH:03743, do UBND thanh phé cap ngay 21/12/2015 d6i véi thira dat sé 13,
dién tich 2.029,2m?, to ban do dia chinh s6 05, phuong DK mang tén ho ba
Hoang Thi M la dung quy dinh cua phap luat. Ong Nguyén Bing V yéu cau hay
02 gidy chuang nhan quyén sir dung dat trén 12 khong c6 can ci.

Déi véi dién tich dat tranh chap 1577,7m? tai thira s6 27, to ban db 16, dia
chi s6 30, t0 7, khoi 9, phuong VT, thanh phé LS, tinh LS chua duoc cap gidy
chang nhan quyén sir dung dat do c6 quy hoach, d& nghi Toa a4n xem xét giai
quyét theo quy dinh cua phap lut.

Nguoi lam ching 6ng Pang Van Thl trinh bay: Ong ¢ quan hé anh em
ho hang vai 6ng Nguyén DPing V, bb caa 6ng Thi Ia anh trai rudt caa cu Ping
Thi Ng. Ngay 22/7/1993 6ng L dugc me nho da sang goi 6ng va bac Pang Van
H sang nha cu Ng, luc d6 cu Ng dang ¢ cung 6ng L va ba M. Cu Ng thao luan va
dua ra viéc lap di chuc dé lai, do cu Ng chi biét it chir nén yéu cau ba M viét di
chtc theo y kién caa cu Ng. Sau khi lap xong ba M da doc lai toan b ban di
chic cho moi nguoi nghe, cu Ng da ddng y va tyu tay Vviét vao sau “ngudi viét
ky” trudc sy ching kién ctia moi ngudi, sudt qua trinh lam, 1ap di chic cu Ng
minh man, khdng co su ép budc. Sau d6 éng dugc biét di chiic duge dem ra x4
PK chiing thyc, cu thé chung thyuc ra sao 6ng khong rd. Nam 2005 6ng Dang
Van H da chét. Vé thira dat s6 27, dién tich 1577,7m? c6 nguon goc 1a do b me
cu bang Thi Ng cho, trong d6 c6 dién tich 2.029,2m? nguon gbc la do hop tac xa
Pién Son giao theo nhan khau dé canh tac. Sau khi hop tac x& khoéng con thi van
tiép tuc quan 1y cho dén nay. Tai thoi diém hop tac xa giao trong nhan khau co:
Cu Ding Thi Ng, 6ng Nguyén Ding L va ba Pham Thi Kh2 (khi d6 ba Khen da
chét).

Tai bién ban xem xét, tham dinh tai chd ngay 16/7/2019 xac dinh dién tich
dat tranh chap gom:

Thira dt s6 13, t& ban d6 05, dién tich 2.029,2m? dia chi t6 6, khéi 8,
phuong BK, thanh phd LS, tinh LS da dwoc cap Gidy ching nhan quyén sit
dung dat c6 cac phia tiép giap nhu sau: Phia Bic giap thira dat So 8 cua 6ng Ho6
Phi D; phia Nam giap thtra s 21, 22, 23 cua 0ng T; phia Dong tiép giap thira dat
s6 7, 14 cua ong Hoang Vian L; phia Tay giap thua dat s6 48 cta 6ng Triéu Vin
bién, thia s6 12 cua Nguyén Thi Th, thia sé 183 cua ba Ng, thira s6 20 dat
hoang.

Thira dat s6 27, to ban do 16, dign tich 1577, 7m? dia chi phuong VT,
thanh phé LS, tinh LS chua duogc Cap Gidy chting nhan quyen st dung dat do
thudc khu quy hoach, cé cac phia tiép giap nhu sau: Phia Bic gidp thua dat s6
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24, 25, 26, duong di; phia Nam giap thra s6 28, 34 caa ba Hoang Thi M; phia
bong giap duong di; phia Tay gidp duong di.

Thira dat s6 28, to ban dd 16, dién tich 437,3m? dia chi phuong VT, thanh
phd LS, tinh LS da dugc cap Giay chitng nhan quyén sir dung dat c6 céc phia
tiép giap nhu sau: Phia Bac gidp thira dat s6 27 cua ba Hoang Thi M; phia Nam
giap thia s6 29; 30; phia Péng giap muong; phia Tay giap thua 34 cua ba
Hoang Thi M.

Thira s6 44, to ban d6 09 dia chi phuong VT da duogc giai quyét bang Ban
an cé hiéu luc phéap luat.

Tai bién ban dinh gia ngay 13/8/2019, Hoi dong dinh gia xac dinh:

Thira dat 56 13, quyen sir dung thira dat dién tich 2.029,2m? nguyén don,
bi don théng nhat dat c6 gla tri 3.043.800.000 dong (ba ty khong tram bén muoi
ba tri¢u tdm tram nghin ddng); cay cdi, hoa mau nam trén thira dat s6 13 c6 tong
gia tri 67.184.000 dong (sdu muoi bay triéu mot traim tam tu nghin ddng).

Thura dat s6 27, trén dat ¢6 02 nha 3A, 01 nha vé sinh xay dung nam 2013
co tri gia 180.525.000 dong; quyén st dung thira dat dién tich 1577,7m? c6 gia tri
366.100.000 dong; vat kién trdc, cay c6i hoa mau nam trén thia dat s6 27 ¢6 tong
gia tri 218.876.000d (hai trim mudi tdm triéu, tam trim bay sau nghin dong).

Thia dat s6 28, quyén su dung thira dat dién tich 437,3m? c6 gié tri
26.238.000 dong; vat kién trdc, cay coi hoa mau nam trén thia dat s6 28 c6 tong
gia tri 21.042.000d (hai muoi mét triéu khong trim bén muoi hai nghin dong).

Qua trinh giai quyét vu an Toa an da tién hanh mo phién hop tiép can
cong khai chitng cir va hoa giai nhiéu lan theo quy dinh cua phap luat, nguyén
don dé nghi hodn khi c6 théng béo cua Toa &n, bi don ba Hoang Thi M ¢6 don
dé nghi khong tiép tuc tién hanh hoa giai, do vay vu an thudc truong hop khdng
tién hanh hoa giai dugc.

Tai Ban an dan sy so' tham so 16/2019/DS-ST ngay 24/12/2019, Toa an
nhan dan tinh LS da quyét dinh:

Can ctr vao khoan 1 Diéu 2, khoan 1 Diéu 3 Luat Dat dai nam 1993; khoan
1 Biéu 203, khoan 1 Diéu 125, khoan 5 Piéu 166 Luat DAt dai 2013; Piéu 158,
163 221, va biéu 235 Bo luat Dan sy 2015; khoan 5, 9 Piéu 26, diém a, khoan 1
biéu 37; khoan 1 Diéu 147, khoan 1 Diéu 157; Diéu 158; khoan 1 Diéu 165;
Diéu 166; khoan 2 Biéu 227, Piéu 271, khoan 1 Diéu 273 ctua Bo luat Té tung
dan su; diém a khoan 7 Diéu 27 Nghi quyét sé 326/2016/UBTVQH14, ngay 30
thang 12 nam 2016 ctia Uy ban Thuong vu Qudc hoi.

1. Khdng chap nhan yéu cau khai kién cia 6ng Nguyén Pang V vé tranh
chap tai san gan lién véi dat, chia tai san chung, chia di san thira ké va yéu cau
hay gidy chirng nhan quyén str dung dat ddi véi cac thira dat:

- Thira s6 13, to ban d6 05, dién tich 2.029,2m?, dia chi to 6, khoi 8,
phuong PK, thanh phé LS, tinh LS di duoc cap Gidy chang nhan quyén si
dung dat cho ho ba Hoang Thi M ngay 21/12/2015. C6 céc phia tiép giap nhu
sau: Phia Bac giap thira dat s6 8 cua 6ng HO Phi D; phia Nam giap thira s6 21,
22, 23 ctia dng T; phia Dong tiép giap thua dat s6 7, 14 cua ong Hoang Van L;
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phia Tay giap thura dat s6 48 cua dng Triéu Van Dién, thira s6 12 caa Nguyén
Thi Th, thira s6 183 caa ba Ng, thira s6 20 1a dat hoang.

- Thira dét sb 27, to ban d6 16, dién tich 1.577,7m?, dia chi phuong VT,
thanh phé LS, tinh LS. C6 cac phia tiép giap nhu sau: Phia Béc giap thua dat s6
24, 25, 26, duong di; phia Nam giap thua so 28, 34 cua ba Hoang Thi M; phia
bong giap duong di; phia Tay gidp duong di.

- Thira dét s6 28, to ban d6 16, dién tich 437,3m? dia chi phuong VT,
thanh phé LS, tinh LS di duoc cap Glay ching nhan quyén st dung dat cho ho ba
Hoang Thi M ngay 24/6/1999. C6 cac phia tlep giap nhu sau: Phia Bic giép thua
dat s6 27 cua ba Hoang Thi M; phia Nam giap thira s6 29; 30; phia Dong giap
muong; phia Tay giap thira 34 cua ba Hoang Thi M.

(C6 so hoa céc thira ddt kém theo)

2. Dinh chi xét xir dbi v6i yau cau giai quyét tranh chap thia dat sb 44, to
ban do 09, dién tich 343,4m?, dia chi phuong VT, thanh phé LS, tinh LS mang
tén ho ba Hoang Thi M.

Ngoai ra, ban an so tham con quyét dinh vé phan an phi, chi phi to tung va
théng bao quyén khang cdo cho cac duong su.

Sau khi xét xir so tham, ngay 07 va 10/01/2020 nhiing ngudi c6 quyén loi,
nghia vu lién quan trong vu &n gom dng Pham Trong Kh, ba Pham Thi Kh1, ba
Pham Thi D, ba Loc Thi Thl, anh Pham Van D, anh Pham Van Gi ¢6 don khang
cao dé nghi chia thira ké theo phép luat d6i vai 04 thira dat ma ba M dang quan
ly, huy céc Giay chung nhan quyén sir dung dat da cap cho ba M; ngay
25/01/2020, nguyén don 0Ong Nguyén bang V c6 don khang céo; ngay
14/01/2020 va ngay 09/2/2020 ba Nguyén Thij S (X), c6 don khéang céo véi cung
noi dung: Khang céo toan bd ban an so tham, yéu cau Toa an nhan dan cap cao
tai Ha Noi stra ban 4n so tham, xac dinh di chdc cu Ng 1ap vo hiéu, chap nhan
toan bo yéu cau cia nguyén don hodc huy ban an so tham.

Tgi phién toa phic tham:

- Nguoi khang céo giit nguyén yéu cau khang cdo; cac duong su khong
thoa thuan dugc voi nhau vé viéc giai quyét vu an;

- Nguyén don va ngudi ¢ quyén loi, nghia vu lién quan trong vu an ding
vé phia nguyén don khang cdo va dai dién hop phap cua ho c6 mat tai phién toa
xac dinh: Yéu cau Toa an chia thira ké theo phap luat d6i véi tai san 1a nha, dat
tai thira s6 27; chia tai san chung ddi véi cac thira dat 13, 28, 44.

- Cac duong su khong xut trinh b6 sung cac tai liéu ching ¢t ndo méi;

- Bi don va Nguoi bao vé quyén va loi ich hop phép cua bi don dé nghi
giit nguyén ban an so tham.

* Pai dién Vién kiém sat nhan dan cap cao tai Ha Noi co quan diém:

Vé viéc chap hanh phap luat to tung:

+ Pon khang cdo cia cua cac duong sy duoc gui dén Toa an trong thoi
han luat dinh; hinh thitc don khang cdo tuan thu quy dinh cia BLTTDS nam
2015 1a hop lé. Nguoi khang céo la 6ng Pham Trong Kh, ba Pham Thi Kh1, ba
Pham Thi D, ba Loc Thi Thl 1a ngudi cao tudi (6ng Kh sinh nim 1945, ba Khl
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sinh nam 1950, ba D sinh nam 1953 va ba Loc Thi Thl sinh ndm 1958) thudc
trudng hop dugc mién an phi theo quy dinh tai Piéu 2 Luat ngu:cﬂ cao tudi; diém
d khoan 1 Piéu 12 Nghi quyét 326/2016/NQ- UBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vu Quéc Hoi. Nhirng nguoi khang cdo khac da nop tam tng an
phi phic tham va Toa &n cp so tham d3 ban hanh Thong béo vé viéc khang céo.
Theo quy dinh cia BLTTDS niam 2015 da diéu kién xem xét giai quyét vu an
theo thu tuc phic tham.

+ Qua trinh thu ly, giai quyét vu an theo tha tuc phlc thim. Tham phan
cha toa phién toa va Hoi dong xét xir da tuan tha cac quy dinh cia BLTTDS
nam 2015;

+ Nhimng nguoi tham gia t6 tung Voi tu cach 1a nguyén don; bi don; ngu:m
c6 quyén loi nghia vu lién quan; dai dién theo uy quyen nguoi bao vé quyen va
loi ich hop phéap caa cac bén duong su dugc hoi, d6i dap, tranh luan va phat biéu
quan diém bao vé quyén loi ich hop phap caa minh..

Xeét cac noi dung khang céo:

Can ctr cac tai liéu ching cir do duong su giao nop, loi trinh bay cua cac
duong sy trong qué trinh giai quyét vu an va cac tai liéu chiing ct do Toa an cap
so tham xac minh thu thap c6 trong hé so, xac dinh:

Dién tich d¢at ma phia nguyén don va nhitng ngudi ¢6 quyén loi nghia lién
quan phia nguyén don khai kién yéu cau chia tai san chung va yéu cau chia thura
ké thudc 04 thira:

Thta s6 28 to ban db s6 16 ¢6 dién tich 437,3m? tai dia chi phuong VT,
thanh phd LS, tinh LS;

Thta s6 44 to ban do s6 09 dién tich 343,5m? tai dia chi phuong VT,
thanh phd LS, tinh LS;

Thira s6 13 t& ban d6 s 05 dién tich 2.029,2m? tai dia chi T6 6, khdi 8
phuong DK, thanh phé LS, tinh LS;

Thitra s6 27 to ban d6 s6 16 dién tich 1.577,7m? tai dia chi phuong VT,
thanh phé LS, tinh LS. Trén dat c6 ngdi nha cia cu Pang Thi Ng xay dyng nam
1975.

Tuy nhién ddi véi Thaa sb 44 da duoc giai quyét tai Ban an dan su phic
tham s6 59/2018/DS-PT ngay 27/11/2018 caa TAND tinh LS da co6 hiéu luc
phap luat. Do d6, ddi véi noi dung yéu cau khoi kién dbi voi thira dat nay cua
phia nguyén don thuc truong hop tra lai don theo quy dinh cua B¢ luat T4 tung
dan sy. Nhung ngoal yéu cau khai kién dol véi thua dat trén, phia nguyén don
con yéu cau doi voi cac thura dat s6 27, s6 28 va sb 13. Do dé. Toa an cép so
tham dinh chi xét xtr yéu cau khoi kién ddi vai thira dat sé 44 to ban d6 sé 09
dién tich 343,5m? 1a c6 cén ctt, dung phap luat.

+ Doi voi thira s6 28 c6 dién tich 437,3m? va thira s6 13 dién tich
2.029,2m?. C6 ngudn goc do HTX giao cho cu Ping Thi Ng dé canh téac, theo
loi khai cua cac duong su thi cu Ng duoc giao thia dat nay vao khoang nam
1980-1981, khi d6 ho khau gia dinh cu chi c6 02 nguoi 1a cu Bang Thi Ng va
6ng Nguyén Piang L. Do dé, xac dinh 02 thia dat trén 1a tai san chung cua cu
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Ng va 6ng L. Toa &n cip so tham cho rang sau khi cu Ng chét (nam 1993) va
6ng L chét (nam 1994) thi ba Hoang Thi M la nguoi truc tiép quan ly, sir dung
canh tac, ding ky ké khai va duoc cap GCNQSD dat dbi véi 02 thira dat trén
nén thudc quyén str dung hop phép cua ba Hoang Thi M 1a ¢6 cén cu.

+ Dbi véi thira s6 27 va tai san gan lién trén dat:

V& tai san trén dat: Nguyén don x4c dinh nam 1975, gia dinh nguyén don
xay dung nha va cdng trinh phu trén thira dat nay. Tuy nhién, dén ndm 2013 do
nha xudng cip nén ba Hoang Thi M da pha nha cti, xdy dyng nha méi trén nén
nha cii. Con bi don thi cho ring nha cii xay dung bing gach cay va mai lop
Proxi mang da bi hong khong tan dung dugc, nha hién nay xay bang gach chi,
lop ngdi do. Vi vay tai san tranh chap khéng con.

Vé dat: Cac duong su déu thira nhan 1a cia bé me cu Ng dé lai cho cu Ng;
cu Ng va 6ng L sinh séng on dinh trén thira dat nay. Ngay 22/7/1993, cu Pang
Thi Ng lap di chlc (do ba M viét ho), c6 noi dung dé lai toan bo nha cira, dat dai
cho vo chong ba M quan 1y st dung (BL498). Di chiic ¢6 02 nguoi lam ching 1a
6ng Pang Vin H va Pang Vian Thl. Qua trinh giai quyét vu an, dng Nguyén
bang V khong thtra nhan ban di chic néu trén dng V gui kém theo don khoi
kién 01 ban sao (c6 céng chang) Ban giam dinh s6 21/2017/TTTVGD-DS ghi
ngay 29/6/2017 cua Trung tim tu van giam dinh dan su thudc Lién hiép céc hoi
khoa hoc va ky thuat Viét Nam, c6 noi dung giam dinh chix viét, chit ky trong
gidy “Loi di chuc dé lai” dung tén bang Thi Ng. Bang két luan giam dinh trén
da két luan chix ky ghi tén Ha trong mau can giam dinh véi chir ky ghi tén Ha
trong cac mau so sanh khong do cling mot nguoi Ky ra. Nhu vay, Toa &n cap so
tham chua 1am r tinh hop phap cua Ban di chic 1ap ngay 22/9/1993 cua cu
bing Thi Ng dé xac dinh nguoi huong di san caa cu Ng dé lai. Ma nhan dinh
theo quy dinh tai Diéu 1 Luat Dt dai naim 1993 “dat dai thudc s¢ hiru toan dan
do Nha nuéc thong nhat quan 1y va doan 2 Diéu 4 Nghi quyét sb 02/1990/NQ-
HDTP ngay 19/10/1990 cua Hoi dong tham phan Toa an nhan dan t6i cao: “Dat
dai thudc sé hiru toan dan, quyén sir dung dat duoc giao khong phai la quyén so
hitu vé tai san caa cong dan nén khong tré thanh di san thira ké khi cong dan
chét” xac dinh viéc cu Ng lap di chiic dé lai toan bo dat dai cho 6ng L, ba M Ia
khong ding quy dinh caa phap luat. Mac khéc, Luat Dat dai nam 1993 c6 hiéu
luc tir ngay 15/10/1993, di chuc dwoc lap ngay 22/7/1993 do do6 phai ap dung
Luat Dat dai nam 1987, khi d6 quyén sir dung dat chua duoc coi 1a di san thira
ké vi vay di chlc 1a khong hop phap. Do vay, can hity an so tham phan thira dét
sb 27 (trén dat co nha cii, nam 2013 ba M pha dé xay lai) do thua dat s6 27 1a di
san chia thira ké theo phap luat.

Tir sy phan tich, danh gia trén, d& nghi HDXX can ct khoan 3 Diéu 310
Bo luat té tyng dan su nim 2015, chap nhan mot phan yéu cau khang céo cua
6ng V va nhimg nguoi c6 quyén loi, nghia vu lién quan, hiy mét phan ban an so
tham vé viéc bac yéu cau chia thira ké di san cia cu Ng 12 thira dat s6 27, to ban
dd 16, dia chi phuong VT, thanh phd LS, cac phan khéc giir nguyen quyet dinh
cta ban an so tham. Giao hd so cho Toa an cap so tham giai quyét lai vé chia di
san thira ké khi duong su ¢6 yéu cau.

NHAN PINH CUA TOA AN:
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Sau khi nghién cau cac tai liéu, chang cir ¢6 trong hd so vu an da duoc
xem xét, tham tra tai phién toa va cin ctr vao két qua tranh tung tai phién toa,
Hoi dong xét xir nhan dinh:

[1] Vé t6 tung:

[1.1] Ban 4an so thdm d3 xac dinh dang quan hé phap luat can giai quyét
bao gdm: Y&u cau tranh chap tai san gan lién véi dat, chia di san thira ké va hay
gidy chiing nhan quyén str dung dat, theo quy dinh tai khoan 5, 9 Diéu 26, Diéu
34 B0 luat Té tung dan s, giai quyét ding tham quyén theo Diéu 37 cua Bo luat
T4 tung dan su; xac dinh ding va da cac duong sy trong vu an. Can cr don khai
kién, bién ban xac minh vé viéc cip Gidy ching tir ngay 15/4/2016 va Trich luc
khai tir s 7/TLKT-BS ngay 28/4/2016 (ban sao) cu Bang Thi Ng chét ngay
11/11/1993 nén ngay 28/2/2019 Toa an nhan dan tinh LS thu ly vu an la con thoi
hiéu khai kién theo quy dinh tai diém d khoan 1 Diéu 688, khoan 1 Piéu 623 Bo
luat Dan sy nam 2015, An 18 s6 26/2018/AL dugc Hoi ddng Tham phéan Toa an
nhan dan tdi cao thong qua ngdy 17 thang 10 nam 2018 va dwgc cong bd theo
Quyét dinh s 269/QD-CA ngay 06 thang 11 nam 2018 cua Chanh an Toa an
nhan dan téi cao, cong van s6 263/ TANDTC-PC ngay 05/12/2018 cua Toda an
nhan dan tdi cao.

[1.2] Ban &n dan su so tham s6 16/2019/DS-ST do Toda &n nhan dan tinh
LS xét xir ngay 24/12/2019, ngay 25/01/2020, nguyén don 6ng Nguyén Pang V
c6 don khang cdo, ngay 07 va 10/01/2020 nhitng ngudi ¢o quyen loi, nghia vu
lien quan trong vu an gom 6ng Pham Trong Kh, ba Pham Thi Kh1, ba Pham Thi
D, ba Loc Thi Thl, anh Pham Vin D, anh Pham Vian Gi c6 don khang céo dé
nghi chia thira ké theo phap luat ddi véi 04 thira dat ma ba M dang quan Iy, huy
cac Giay chiing nhan quyén su dung dat di cap cho ba M; ngay 14/01/2020 va
09/02/2020 ba Nguyén Thi S (X) c6 don khang céo. Xét thay don khang cao
cua cac duong su néu trén co noi dung va hinh thic ding quy dinh va nam
trong thoi han khang céo theo quy dinh tai Biéu 272, 273 Bo luat T4 tung dan
su nén duoc giai quyét theo trinh ty phdc tham.

[1.3] Tai phién toa vang mat mot s6 ngudi co quyén loi, nghia vu lién
quan nhung d4 nhiéu lan dugc triéu tap hop 16. Theo dé nghi caa dai dién Vién
kiém sat nhan dan cip cao tai Ha Néi tham gia phién toa, y kién cua cac duong
su va quy dinh tai khoan 4 Biéu 296 Bo luat T6 tung dan sy, Hoi dong xét xu
tién hanh xét xa vy an.

[2] Xét khang céo cia 6ng Nguyén Pdng V, ba Nguyén Thi S (X), 6ng
Pham Trong Kh, ba Pham Thi Khl, ba Pham Thi D, ba Lgc Thi Thl, anh
Pham Vin D, anh Pham Vin Gi

Ong Nguyén Bang \Y va nhitng nguoi co quyen loi nghia vy lién quan
dung vé phia 6ng V ¢6 yéu cau chia tai san chung va chia thtra ké cua cu Dang
Thi Ng theo phap luat, gébm:

- Thua dat s6 28, to ban d6 16, dién tich 437,3m?, dia chi phuong VT,
thanh phé LS;

- Thia dat s6 44, to ban d6 09, dién tich 343,5m?; dia chi phuong VT,
thanh phé LS;
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- Thira dat s 27, to ban d6 s6 16, dién tich 1.577,7m? va ng6i nha cua cu
Ng xay dung nim 1975 c6 trén thira dat sé 27; dia chi phuong VT, thanh phd
LS;

- Thira dat s6 13, to ban d6 s6 05, di¢n tich 2.029,2m?, dia chi t6 6, khoi
8, phuong DK, thanh phé LS, tinh LS;

Hgi dong xét xir xét thay:

[2.1] V& viéc Toa an cip so tham dinh chi yéu cau khai kién chia thira ké
d6i voi thira dat s 44, to ban d6 09, dién tich 343,4m?, dia chi phuong VT,
thanh phd LS, tinh LS: Thaa dat nay da duoc UBND thanh phé LS cap Giay
chtng nhan quyén st dung dat mang tén ho ba Hoang Thi M va da duoc Toa &n
nhan dan tinh LS giai quyét tai Ban &an dan su s 59/2018/DSPT ngay
27/11/2018 vé viéc: “Tranh chap quyén sir dung dat, budc thao do di doi tai san
trén dat va hay gidy chung nhan quyén sir dung dat”. Ban an nay da cé hiéu luc
phap luat. Do d6, ban an so thim da quyét dinh dinh chi d6i v&i yéu cau nay la
¢ can ctr, dung quy dinh tai diém h, khoan 1, Piéu 217 va diém c, khoan 1,
Diéu 192 B¢ luat T6 tung dan su.

[2.2] Vé viéc yéu cau chia thira ké 12 tai san gan lién véi dat: Trén thua
dat s6 27 to ban do 16, dién tich 1.577,7m? dia chi tai phuong VT, thanh phd
LS, tinh LS (chua duoc cap gidy chiing nhan quyén sir dung dat) trudc day co
tai san la nha va cac cong trinh phu cta cu Ng dugc xady tu nam 1975. Do cac
cong trinh da xudng cip nén nam 2013 ba Hoang Thi M da pha di va xay lai
trén nén nha cii, ba M cho rang gach cay va mai lop proximiang da bi hong
khong tan dung duoc, nha hién nay duoc xay bang gach chi va lop ngoi do. Tai
bién ban xem xét thim dinh ngay 16/7/2019 xac dinh nha va céc cdng trinh phu
xay dung nam 2013, theo bién ban dinh gié tai san ngay 13/8/2019 xac dinh tri
gia 02 nha 3A, 01 nha vé sinh do ba M xa8y dung nam 2013 cé tri gia
180.525.000 dong. Do tai san 1a nha, vat kién tric di duoc dinh doat theo di
chdc cua cu Ng cho vo chong ba M, thyuc té hién nay ciing khong con, khdng
xac dinh dugc gié tri, nén ban an so thim khéng giai quyét chia thura ké 1a phu
hop, dung thuc té.

[2.3] V& viéc yéu cau chia tai san chung, yéu cau hiay Gidy chung nhan
quyén sir dung dat d6i voi thira dat s6 13 va thira dat s 28:

[2.3.1] Thira dat s6 28, to ban d6 16, dién tich 437,3m?: Thira dat nay c6
ngudn gdc cua Hop tac x& giao cho ho cu Bang Thi Ng dé canh tac (theo 1oi
khai cua cac dwong su cu Ng duoc giao khoang ndm 1980 - 1981), khi do h
khau gia dinh cu Ng chi ¢ hai nguoi gom cu Ng va dng L. Sau khi cu Ng va
6ng L chét, ba M 1a ngudi truc tiép quan ly, st dung, nop thué, khoang ndm
1997 - 1998 nha nude thong bao dang ky ké khai cap glay chang nhan quyen sur
dung dat ba M ké khai va dugc cap gidy chiing nhan quyén st dung dat ddi véi
thira dat ndy vao ngay 24/6/1999.

[2.3.2] Thira dat s6 13, to ban d6 05, dién tich 2.029,2m? tai t6 6, khéi 8
phuong PK, thanh phd LS: Thira dat nay cd ngudn goc 1a cua Hop tac xa giao
khoéan cho 6ng Pinh Cao B, con dién tich khoang 06 sao tai khéi 5 thi tran CL,
huyén CL ¢6 ngudn gdc 1a cua 6ng Dinh Cao B dua vao Hop tac xa dé 1am an
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chung. Nam 1994 6ng L voi Ong B d6i 02 dién tich dit néu trén dé tién cho viéc
san xuat, viéc doi co 1ap gidy, co xac nhan caa Ban chi nhiém caa hop tac xa
Dién Son (BL 195). Sau khi d6i dat, 6ng L va ba M canh tac. Nam 1994 6ng L
chét, ba M tiép tuc quan ly, s dung, hién nay di xay gach bé tdng bao quanh
khu dt va trong 169 cdy nhdn, 02 cdy xoai. Nam 2015 ba M duoc cip gidy
chtng nhan quyén st dung dat ddi véi thira dat nay.

[2.3.3] Ong V cho rang thira dat s6 28 va 13 néu trén la tai san chung do
duoc Hop taC X& cap cho Ho gia dinh trong d6 c6 6ng va cac anh chi em van
cung chung song va ¢ chung ho khau véi cu Ng nhung khong cung cap duoc
chang cir dé chirng minh. Theo s6 ho khau gia dinh cy Ng nam 1993 va Cong
vin s6 1144/CATP-QLHC ngay 07/10/2019 cia Cong an thanh phd LS vé viéc
tra 101 don cua ba Hoang Thi Diém (BL 655), thoi diém nam 1981-1993 ho khau
gia dinh cu Ng chi co cu Ng va 6ng L. Nam 1993 cu Ng chét, nam 1994 6ng L
chét, ba M tlep tuc quan ly, sir dung, xay nha, trong cay, nop thué doi Véi cac
thira dat thira dat s6 28 va 13 va duoc Nha nuac cap Glay chting nhan quyén st
dung dat. Viéc cap Giay chiing nhan quyén st dung dat duoc co quan nha nudc
c6 tham quyén thyc hién dung thu tuc nhu: ba tién hanh tham dinh, co chit ky
cac ho giap ranh, duoc niém yet cong khai, cap Gidy chang nhan quyén st dung
dat dung tham quyén, dung d01 tugng. Do d6, ban an so tham khong chap nhan
y&u cau khai kién caa 6ng V vé viéc huy Gidy chiing nhan quyén sir dung dat va
chia tai san chung di voi hai thira dat s6 28 va 13 1a ¢6 can ctr, dung phap luat.

[2.4] V& viéc yéu cau chia thira ke thira dét s6 27, to ban do 16, dién tich
la 1.577,7m?. Thira dat nay c6 ngudn goc la cua bd me cu Ng cho cu Ng st dung
sau khi cu Ng va cu Kh3 khéng con chung séng véi nhau. Do d6, quyén st dung
d4t nay 1a tai san riéng caa cu Ng. Ngay 22/7/1993 cu Ng c6 di chic cho vog
chdng dng L, ba M duoc thira ké toan bo dat dai, nha ctra. Xét tinh hop phép cua
Di chlic nay, Hoi dong xét xu nhan thiy: Tai thoi diém Iap di chic cu Ng chua
duoc cap Gidy chiing nhan quyén st dung dat, mat khac Luat Dat dai nam 1993
mai ban hanh va chi c6 hiéu luc tir ngay 15/10/1993. Theo quy dinh tai Hién
phap nim 1980 va Luat Dat dai nam 1987 dang cd hiéu lyc tai thoi diém cu Ng
lap di chic thi dat dai thuoc so hiru toan dan, do nha nude 1a dai dién chu s
hitu; doan 2 Diéu 4 Nghi quyét s6 02/1990/NQ-HPTP ngay 19/10/1990 ctia Hoi
ddng tham phéan Toa an nhan dan ti cao hudng dan: “Pat dai thudc sé hiru toan
dan, quyén sir dung dat duoc giao khdng phai 1a quyén so hitu vé tai san cua
cong dan nén khong tra thanh di san thira ké khi cong dan chét”. Nhu vay, phan
noi dung di chic cua cu Ng vé viéc thira ké quyén str dung dat cho vo chong 6ng
L, ba M Ia trai phap luat. Ban an so thim d3 nhan dinh noi dung di chic caa cu
Ng vé viéc cho ng L ba Mui dugc huong thira ké quyen st dung dét 1a tréi phap
luat 1a dang. Tuy nhién lai 1ap luan “...Do cac duong sy khdng yéu cau hay di
chuc” dé khong chap nhan yéu cau khOI kién cia nguyén don vé viéc chia thua
ké ddi véi quyén st dung thira dat 27 12 khdng chinh xéac. Can phai xac dinh
quyén st dung thira dat s6 27 1a di san thtra ké cua cu Ng, do phan dinh doat tai
di chdc lién quan dén quyén sir dung dat trai phap luat nén khéng thuc hién chia
theo di chic, do con thoi hiéu yéu cau chia thira ké, nén khi co ngudi thira ké
y&u cau chia thira ké thi phai chia thira ké theo phép luat. Theo Théng béo sé
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695/TB-UBND ngay 08/7/2019 cia UBND thanh phé LS vé viéc thu hoi dat dé
thue hién du an Dau tu xay dung cong trinh tiéu khu tai dinh cu khdi 9, phuong
VT, thanh phd LS, ho ba M bi thu hdi mot phan thira dat s6 27, trong d6 thudc
thira dat s6 27.1, dién tich 1.242,2m?, thira 27.2 dién tich 328,7m? do d6 khi
khong chia thira ké duoc bang hién vat thi chia theo gi tri quyén sir dung dat.

V&i phan tich va nhan dinh trén, Hoi dong Xét xtr chap nhan mot phan yéu
cau khang cao cua cac duong sy va quan diém cua dai dién Vién kiém sat nhan
dan cap cao tai Ha Noi dé hay phan quyét dinh cua ban an so tham lién quan dén
thira dat s6 27 dé giai quyét lai theo ding quy dinh cia phap luat.

[3] V& &n phi dan phic tham: Do Toa &n cap phuc tham hay mot phan
ban 4n so tham nén cac duong su c6 khang céo khong phai chiu &n phi phuc
tham theo quy dinh tai khoan 3 Diéu 148 B6 luat T tung dan su.

Vi céc lé trén,

QUYET PINH:

Cin ctr khoan 3 Diéu 308, Diéu 310 B9 luat T6 tung dan su;

1. Chap nhan mét phan khang cdo cua 6ng Nguyén Pang V, ba Nguyén
Thi S (X), 6ng Pham Trong Kh, ba Pham Thi Kh1, ba Pham Thi D, ba Loc Thi
Thi, anh Pham Vin D, anh Pham Vian Gi: Hay mét phan ban an dan su so tham
s6 16/2019/DS-ST ngay 24/12/2019 cia Toa an nhan dan tinh LS vé viéc quyét
dinh bac yéu cau chia thira ké di san caa cu Bang Thi Ng la quyén sir dung thira
dat s6 27, to ban do 16, dién tich 1.577,7m?, dia chi phuong VT, thanh phé LS,
tinh LS. C6 cac phia tiép giap nhu sau: Phia Bac giap thua dat s6 24, 25, 26,
duong di; phia Nam giap thira s6 28, 34 cua ba Hoang Thi M; phia Pong giap
duong di; phia Tay gidp duong di.

2. Giit nguyén cac quyét dinh cua ban an dan sy so tham s6 16/2019/DS-
ST ngay 24/12/2019 cua Toa &4n nhan dan tinh LS vé viéc:

2.1. Khéng chip nhan yéu cau khoi kién caa 6ng Nguyén Ping V vé
tranh chap tai san gan lién dat, chia tai san chung, chia di san thira ké va yéu cau
hay gidy chirng nhan quyén st dung dat ddi véi cac thira dat:

- Thira s6 13, to ban d6 05, di¢n tich 2029,2m?, dia chi t6 6, khdi 8,
phuong BK, thanh phé LS, tinh LS da dwoc cap Giay ching nhan quyén st
dung dat cho ho ba Hoang Thi M ngay 21/12/2015. Co cac phia tiép giap nhu
sau: Phia Bac giap thira dat sb 8 cua ong Ho Phi D; phia Nam giap thua s6 21,
22, 23 cua Ong T; phia Dong tiép giap thira dat sb 7, 14 cua ong Hoang Van L;
phia Tay giap thu:a dat s 48 cua ong Triéu Van b, thua s6 12 cua Nguyén Thi
Th, thira s6 183 caa ba Ng, thira s6 20 1a dat hoang.

- Thira dat s6 28, to ban d6 16, dién tich 437,3m? dia chi phuong VT, thanh
phd LS, tinh LS da duoc cap Glay ching nhan quyén sir dung dat cho ho ba
Hoang Thi M ngay 24/6/1999. C6 cac phia tlep giap nhu sau: Phia Bic giép thua
dat s6 27 cua ba Hoang Thi M; phia Nam giap thira s6 29; 30; phia Dong giap
muong; phia Tay giap thira 34 cua ba Hoang Thi M.
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2.2. Dinh chi xét xu d6i v6i yéu cau giai quyét tranh chap thira dat sb 44,
to ban do 09, dién tich 343,4m?, dia chi phuong VT, thanh phé LS, tinh LS
mang tén ho ba Hoang Thi M.

3. Chuyén hd so vu &n vé Toa &n nhan dan tinh LS dé giai quyét lai viéc
chia thira ké ddi véi phan ban 4n da bi hiy theo quy dinh ctaa phap luat. Khi giai
quyét vu &n sé& xac dinh lai nghia vu vé &n phi, chi phi té tung trong vu én.

4. An phi dan su phuc tham:

- Hoan tra 6ng Nguyén Pang V s tién 300.000d (ba trim nghin dong) d4
nop tam Gng &n phi phic tham theo bién lai s6 AA/2016/0001260 ngay
06/02/2020 cua Cuc Thi hanh an dan su tinh LS.

- Hoan tra ba Nguyén Thi S (X) s6 tién 300.000d (ba trim nghin dong) da
nop tam tng &n phi phic tham theo bién lai s6 AA/2016/0001262 ngay
11/02/2020 cua Cuc Thi hanh an dan su tinh LS.

- Hoan tra anh Pham Vian Gi s6 tién 300.000d (ba trim nghin dong) da
nop tam Gng an phi phic tham theo bién lai s6 AA/2016/0001258 ngay
21/01/2020 cua Cyc Thi hanh an dén sy tinh LS. (ba Vi Thi Mai Ph nop thay).

- Hoan tra anh Pham Vin D s6 tién 300.0004d (ba traim nghin ddng) da ndp
tam @ng an phi phic tham theo bién lai s6 AA/2016/0001259 ngay 21/01/2020
caa Cuc Thi hanh an dan su tinh LS (ba Vi Thi Mai Ph nop thay).

Ban &n phuc tham c6 hiéu lyc thi hanh.

Noi nhdn:

- VKSNDCC tai HN; TM. HOI PONG XET XU PHUC THAM
- TAND tinh LS; THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh LS; (Da ky)

- Cuc THADS tinh LS;

- Céc dyong sy, Nguyén Hai Thanh

- Nguoi BVQ&LIHP cua BS;
- Luu: HCPT, VT, HSVA.
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