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TOA AN NHAN DAN CONG HOA XA HQI CHU NGHiA VIET NAM
TINH KHANH HOA Poc lap — Tw do — Hanh phuc

An s6: 92/2023/DS-PT

Ngay: 17 - 8 - 2023

VIV “Tranh chép hop dong
mua ban can ho”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH KHANH HOA

- Thanh phan héi dong xét xir phiic tham gom cé:

Tham phén - Chii toa phién toa: Ong Tran Hitu Vién

Cdc Thiam phdn: Ong V6 binh Phuong
Ong Nguyén Trung Tin

- Thw ky phién toa: Ba L& Nhu Trung Hau — Thu ky Toa an, Toa an nhan
dan tinh Khanh Hoa.

- Pai di¢n Vign kiém sat nhan din tinh Khanh Hoa tham gia phién toa:
Ba Lé bang Phuong Hué - Kiém sat vién.

Ngay 15 va ngay 17 thang 8 nam 2023, tai Tru s& Toa &n nhan dan tinh
Khanh Hoa md phién toa cong khai xét xir vu an dan su phuc tham thu 1y sd
72/2023/TLPT-DS ngay 23 thang 5 nam 2023 vé “Tranh chdp hop dong mua bdn
can hé”. Do Ban 4n dan sy so tham sé 02/2023/DS-ST ngay 05 thang 01 nim
2023 ciia Toa 4n nhan dan thanh phé Cam R, tinh Khanh Hoa bi khang céo. Theo
Quyét dinh dua vu an ra xét xir phiic tham sé 92/2023/QD-PT ngay 12/7/2023,
Quyét dinh hodn phién toa phiic tham sé 102/2023/QD-PT ngay 28/7/2023, giita
cac duong su:

- Nguyén don:

1. Ong Vii Buc T, sinh nim 1985; noi cu tra: Pau P 3, Van D, quan Kién
Al, thanh pho Hai P.

Pai dién theo iy quyén cia éng Vi Pirc T: Ong Thai Trong V; noi cu tra:
S6 24, Ngach 16, Ngd 10 Lang H, phuong Thanh C1, quan Ba D1, Thanh phd N
(Gidy uy quyén ngay 12/8/2023 dugc Vian phong Cong chitng Nguyén Thai B,
dia chi: S6 13 Phan Boi C2, phuong Hoang Van T4, quan Hong B1, thanh phé
Hai P chitng nhan Sé cong ching 2595. Quyén sé 01/2023. TP/CC-SCC/HPGD).
C6 mat tai phién toa.

2. Ong Nhit Puc T1, sinh ndam 1975; noi cu tri: S6 42B, Khu phd 1,
phuong Tan H1, thanh phd Bién H2, tinh N1. C6 mit tai phién toa.
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- B don: Cong ty C6 phan C; dia chi: Lo TT13, L6 D14d, L6 TT9b, Khu
4, Khu du lich Bac Ban dao Cam R, phuong Cam N2, thanh pho Cam R, tinh
Khanh H2.

Ngueoi dai dién theo phdp lugt: Ba Ha Thi Phuong T2, Téng giam déc.

Ngueoi dai dién theo iy quyén: Ba Liéu Thi Ngoc L, sinh nam 1983, ba
Tran Thi Thanh T3, sinh nam 1988 va ong Lé Xuan A1, sinh nim 1994 la chuyén
vién Phap ché Coéng ty Co6 phan C (Gidy uy quyén ngay 10/4/2022 va ngay
01/12/2022). Ba Liéu Thi Ngoc L va ba Tran Thi Thanh T3 c6 mit tai phién toa.
Ong Lé Xuan Al vang mit tai phién toa.

NOI DUNG VU AN:

- Theo don khoi kién, quad trinh tranh tung va tqi phién toa nguyén don
trinh bay:

1. Ong Vii Puc T trinh bay:

Ngay 11/6/2018, éng Vit Bie T va Chii dau tw Cong ty C6 phan C (sau
ddy goi tat la Céng ty) c6 ky két Thoa thuan ky quy WiA05-17/TTKQ-THE
A11062018 va Phu luc kém theo.

Ngay 01/4/2019, Ong va Cong ty ky két Hop dong mua ban cin ho sO
WiA05-17/HDMB/THE A can ho so 17 tang 5 tdoa nha WiA (sau day goi tat la
Hop déng) véi tong gia ban cin ho 1a 1.862.333.760 dong. Tir d6 dén nay, Ong
d3 thanh toan cho Cong ty 1.185.480.195 dong, twong dwong véi 70% tién mua
can hQ. Theo thoa thuan tai Phu luc 1 — Phuy dinh 5 cia Hop déng, thot gian Cong
ty ban giao can ho du kién 1a thang 12/2020. Néu khong ban giao cin ho dung
thot han (sau thoi gian du kién ban giao 180 ngay) thi chii dau tu co thé phai dén
bu hop dong, phai tra tién 13i cham tra, nguoi mua co thé yéu cau cham dut Hop
d6ng mua ban (Quy dinh tai muc 8.3.2 Hop dong).

Theo quan diém cua Ong, Cong ty di vi pham Hop dong nhu sau:

(1) Nhan tién dit coc, thu tién theo Thoa thuan ky quy, Hop dong mua ban
cin ho khi chua dugc cap Gidy phép xdy dung Can ho thudc Dy an The A. Ngay
15/11/2019, UBND tinh Khanh Hoa méi diéu chinh va cip phép xay dung cho
Du an The A.

(2) Vi pham thoa thuan nop thué thué dat mot lan cho toan bo thoi gian
thué dat 50 nam.

(3) C6 dau hiéu chua ndp tién thué dat tir nam 2018 dén nay cho toan bd
Du an The A.

(4) C6 dau hiéu lira d6i khach hang trong viéc khang dinh du diéu kién dé
ban giao can ho du lich nghi dudng. O thoi diém hién nay, cac cong trinh phuc vu
cho viéc kinh doanh khéch san nghi dudng thiét yéu dugc ghi rd trong Hop dong
nhu: Nha hang, bai bién, Spa, Gym,... chua hoan thanh, chua dugc cap dang ky
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kinh doanh. Can ho khéach san khong du diéu kién dé dua vao kinh doanh va st
dung véi1 muc dich du lich, nghi dudng. Toa nha xay dung chua xong.

(5) Vi pham thoa thuan ban giao can hd vao thang 12/2020.

Tunhitng vi pham céac diéu khoan Hop déng mua ban ctia Cong ty, dé bao
V€ quyén va loi ich hop phap ctua minh, Ong yéu cau Toa an nhan dan thanh pho
Cam R giai quyeét tranh chap sau:

(1) Buoc Cong ty CP C vi pham thoi han ban giao Can ho WiA05-17.

(2) Budc Cong ty CP C chp nhan viée don phuong cham dut Hop dong
mua ban Can ho WiA05-17 caa Ong.

(3) Bugc Cong ty CP C phai tra lai 1.185.480.195 ddng ma Ong da nop
cho Cong ty dé mua Cin ho WiA05-17 tai The A.

(4) Bugc cong ty CP C phai tra cho Ong s tién 14i phat chim ban giao can
ho theo Hop dong: 8% x 1.862.333.760 dong = 148.986.700 dong.

(5) Budc cong ty CP C phai tra cho cho 6ng 5O tiép 1ai theo lai suat ngan
hang: 1.185.480.195 dong x 10%/nam x 1,5 nam (thyc t€ gan 3,5 nam tur ngay
ong dong tien coc) = 177.822.029 dong.

Tong so tien yéu cau Toa 4n giai quyét la: 1.185.480.195 dong +
148.986.700 dong + 177.822.029 ddng = 1.512.288.924 dong.

2. Ong Nhir Pire T1 trinh bay:

Ngay 17/3/2018, Ong va Chu dau tu Cong ty C6 phan C ky két Thoa thuan
ky quy LiB04-18/TTKQ-THE A17032018 va Phu luc kém theo.

Ngay 02/01/2019, Ong va Cong ty ky két Hop dong mua ban can ho sb
L|BO4 18/HDMB/THE A cin ho sb 18 tang 4 tda nha LiB, dién tich 32,30m? véi
tong gia ban can ho 1a 1.306.490.706 dong. Tir d6 dén nay, Ong da thanh toan cho
Cong ty o tién 13 864.792.329 dong, twong duwong véi 70% tién mua cian ho. Theo
thoa thuan tai phu luc 1 — Phu dinh 5 cua Hop déng, thoi gian Cong ty ban giao
can ho du kién 1a thang 06/2020. Néu khong ban giao cin hd ding thoi han (sau
thoi gian du kién ban giao 180 ngay) thi chil dau tu c6 thé phai dén bu hop dong,
phai tra tién 13i cham tra, ngudi mua c6 thé yéu cau cham duat Hop dong mua ban
(Quy dinh tai muc 8.3.2 Hop dong).

Theo quan diém cua Ong, Cong ty CP C di vi pham Hop ddng nhu sau:

(1) Nhan tién dit coc, thu tién theo Thoa thuan ky quy, Hop dong mua ban
cin ho khi chua duoc cip Gidy phép xdy dung Can ho LiB04-18 thudc Dy an The
A. Ngay 15/11/2019, UBND tinh Khanh Hoa méi diéu chinh va cap phép xay
dung cho Du an The A.

(2) Vi pham thoa thuan nop thué thué dat mot lan cho toan bo thoi gian
thué dat 50 nam.

(3) C6 dau hiéu chua ndp tién thué dat tir nam 2018 dén nay cho toan bd
Du an The A.
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(4) C6 dau hiéu Lira d6i khach hang trong viéc khing dinh du diéu kién dé
ban giao can ho du lich nghi dudng. O thoi diém hién nay, cac cong trinh phyc vu
cho viéc kinh doanh khach san nghi dudng thiét yéu duoc ghi rd trong Hop dong
nhu: Nha hang, bai bién, Spa, Gym,... chua hoan thanh, chua dugc cap dang ky
kinh doanh. Can ho khéach san khong du diéu kién dé dua vao kinh doanh va st
dung vé1 muc dich du lich, nghi dudng. Toa nha xay dung chua xong.

(5) Vi pham thoa thuan ban giao can hd vao thang 6/2020.

Tunhiing vi pham céac diéu khoan Hop déng mua ban cta Cong ty, dé bao
vé quyén va loi ich hop phap cua minh, Ong yéu cau Toa an nhan dan thanh ph
Cam R giai quyét tranh chap sau:

(1) Buoc Cong ty CP C vi pham thoi han ban giao Can ho LiB04-18.

(2) Bugc Cong ty CP C chap nhan viée don phuong cham dut Hop dong
mua ban Can ho LiB04-18 cua Ong.

(3) Budc Cong ty CP C phai tra lai 864.792.329 dong ma Ong da ndp cho
Cong ty dé mua Can ho WiA05-17 tai The A.

(4) Bugc cong ty CP C phai tra cho Ong s tién 14i phat chim ban giao can
ho theo Hop dong: 8% x 1.306.490.706 dong = 104.519.256 dong.

(5) Bugc cong ty CP C phai tra cho Ong sé tién 13i theo 1ai sudt ngan hang:
1.306.490.706 dong x 10%/nam x 03 nam = 391.947.211 dong.

Tong sO tien yéu cau Toa 4n giai quyét la: 864.792.329 dong +
104.519.256 dong + 391.947.211 ddng = 1.361.258.796 dong.

Tai phién toa, nguyén don thay doi, bé sung yéu cau khéi kién nhw sau:

- B6i vé6i nguyén don Vi Buc T:

1. Buge Cong ty C6 phan C vi pham cac dieu cdm cua luat o thoi diém
nhan tién dat coc va thoi diem ky két Hop dong mua ban.

2. Yéu cau tuyén bb hop d6ng mua ban cin ho s6 WiA05-17/HPMB/THE
A ngay 01/4/2019 1a v6 hiéu.

- Pbi véi nguyén don Nhit Buc T1:

1. Budc Cong ty C6 phan C vi pham cac diéu cam cua luat o thoi diém
nhan tién dat coc va thoi diém ky két Hop dong mua ban.

2. Yéu cau tuyén bd hop dong mua ban can ho s6 LiB04-18/HPMB/THE
A ngay 02/01/2019 1a vo hiéu.
3. Bugc cong ty CP C phai tra cho ong s tién 1ai theo lai suit ngan hang:
864.792.329 dong x 10%/mam x 1,5 nam = 129.718.849 dong.
~ Nhu vay, téng s6 tiéf:n 6ng Nhir buc T1 da thay d6i va yéu cau Toa én gial
quyet la: 864.792.329 dong + 104.519.256 dong + 129.718.849 dong =
1.099.030.434 dong.

Véi nhiing 1y do cy thé nhu sau:
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- Cong ty C da vi pham diéu ciAm cua luat khi ky Hop ddng mua ban cin
ho, cu thé:

Vi pham Luat dau tu: Theo thong bao két luan sb 1919 cua Thanh tra
Chinh phu va Van ban tra loi cia UBND tinh Khanh H2;

Vi pham Diéu 189 Luat Dat dai 2013 vé diéu kién ban, mua tai san gan
lien véi dat dugc nha nudce cho thué, thu tién thué dat hang nam, cong trinh chua
hoan thanh viéc xay dung da ky két hop dong mua ban vaéi khach hang.

Vi pham Luat Xa@y dung, Nghi dinh s6 139/2017/ND-CP: Xay dung cong
trinh The A khong c6 giay phép xay dung.

Vi pham Luat Kinh doanh bit déng san: Diéu 55 Luat Kinh doanh bt
dong san nam 2014 vé diéu kién ma ban bat dong san hinh thanh trong tuong lai
dugc dua vao kinh doanh thi & thoi diém ky két Hop dong mua ban can ho Cong
ty Tran Thai chua dugc cip gidy phép xay dung cho cin ho du lich. C6 dau hiéu
“ban chui” can ho.

- Vi pham Luat Thué: Bi xa phat vi pham hanh chinh vé viéc xuat hoa
don. O thoi diém nhan tién dat coc, nhan tién khi ky hop dong mua ban cong ty
Tran Théi chua du diéu kién ban va xuat hoa don GTGT cho ngudi mua theo quy
dinh phap luat.

- Cham ban giao cin ho nhu cam két.

Péi voi yéu cau phan té ciia bi don thi cac Ong khong dong ¥ vi cho rang
hop dong vo6 hiéu do bi don vi pham diéu cam cua luat va qua trinh thuc hién hop
d6ng bi don di chdm ban giao cin hd nén khong c6 co s cho viéc cham dut hop
ddng va phat vi pham, bdi thuong thiét hai nhu bi don yéu cau.

- Tai don phan to, qua trinh tranh tung va tai phién toa, dai di¢n theo uy
quyén cua bi don Cong ty Cé phan C trinh bay:

Bi don khong dong y véi toan bo yéu cau khai kién caa Nguyén don, vi
khong ¢6 co so d€ tuyén bo Hop dong mua ban can ho vo hiéu bai cac 1y do sau:

Thar nhdt, Hop dong mua béan (viét tat 13 HDMB) ky két gilra cac bén c6
du cac dicu kién c6 hiéu luc cua giao dich dan su quy dinh tai Biéu 117 B6 Luat
Dan su 2015 vi:

- Thoi diém ky két cac bén c6 day da nang luc phap luat, ning luc hanh vi
dan sy, tham gia giao dich trén tinh than tu nguyén, da tim hiéu k¥ thong tin Dy
an va da duogc ghi nhan tai Diéu 17.2.1 va Biéu 17.2.2 ciia Hop dong mua bén.

- Noi dung va muyc dich cua cac bén la mua ban can h¢ du lich, phu hop
Vi tinh chat cua Dy 4n va ‘quy dinh phap luat, khong vi pham diéu cAm cua Luat.

- Vé diéu kién gidy phép xay dung: vi ly do khach quan, UBND tinh
Khanh H2 tam ding giai quyét thu tuc hanh chinh cac Dy an, trong d6 ¢6 Dy an
The A do sy kién Thanh Tra Chinh Phi nén dén ngay 15/11/2019, S¢ xay dung
tinh Khanh H2 mai cap Gidy phép xay dung sé 89/GPXD-SXD cho Dy 4n The A
va hién tai, Cyc giam dinh Nha nuéc vé chat luong cong trinh xay dung - Bo Xay
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dung d3 c6 Thong bao 102/QD-GD3/HT ngay 01/6/2021 thong bao két qua kiém
tra cong tac nghiém thu hoan thanh cong tac xay dung tai Toa Al (Light), A2
(Sea); Thong bao sé 14/GD-GD3/HT ngay 26/01/2022 Thong bao chap thuan
nghiém thu hoan thanh cong trinh tai Toa A3 (Wind), A4 (Sand). Nhu vay, diéu
kién vé gidy phép xay dung di duoc khic phuc va cac tda nha co cin ho di duoc
phép dua vao su dung, du diéu kién ban giao cin ho cho cac Nguyén don. Do do,
muc dich va noi dung cia Hop dong ma cac bén hudng téi da dat duoc, khong
thay d6i vé ban chat.

Ther hai, vé tién d6 ban giao: Theo thoa thuan trong HDMB thi thoi gian
ban giao can ho thudc Toa Al, A2 la thang 6/2020; can ho thuoc Toa A3, A4 1a
thang 12/2020. Tuy nhién qua trinh thi cong, Dy an bi anh hudng cia cac su kién
UBND tinh Khanh Hoa tam dung giai quyét thu tuc hanh chinh cac du an bat
d6ng san dé phuc vu cong tac thanh kiém tra cua Thanh tra Chinh phu va dich
bénh Covid-19, phu hop véi Didu 14.1.2, 14.1.3, Diéu 14.3 Hop dong va Khoan
01 Piéu 156 B luat Dan su. Qua trinh thyc hién Hop dong, Bi don ciing da thong
bao day du, rd rang cho Nguyén don vé 1y do gia han thoi gian ban giao va thuc
té da thong bao ban giao cac can ho thuoc Toa Al, A2 vao thang 6/2021; cac can
ho thude Toa A3, A4 vao thang 02/2022, 1a phu hop véi HDMB.

Ther ba, Vé hinh thirc thué dat: Dy an The A duoc Nha nude cho thué dat
thuong mai dich vy, hinh thtrc thué dat 1a dat tra tién thué dat mot 1an cho ca thoi
gian thué theo cic quyét dinh cho thué dat cia UBND tinh Khanh H2: Quyét dinh
s6 332/QD-UBND ngay 30/01/2018; Quyét dinh 517/QD-UBND ngay
12/2/2018; Quyét dinh 2327/QD-UBND ngay 3/9/2020. Tai cong vian
4943/STNMT-TTr ngay 23/11/2021 cia So Tai nguyén va Moi truong Khanh
Hoa tra 16i ong Thai Trong V (dai dién uy quyén cia mot s6 khach hang) ciing
néu rd Dy an The A duoc Nha nude cho thué dat tra tién mot lan cho ca thoi gian
thué. Do d6, viéc Bi don xay dung va ban can ho du lich 1a phu hgp véi quy dinh
phap luat vé dat dai.

Ther tur, vé tién thué dat: Pay 13 nghia vu hanh chinh ma Chi Pau Tu phai
thuc hién véi Nha nudc sau khi co quan thué ban hanh théng bao nop tién thué
dat, khong phai 1a diéu kién c6 hiéu luc cua hop dong hay diéu kién ban giao cin
ho. Theo huéng din cta co quan thué, dén nay Cong ty d3 ndp duoc
45.358.021.051 VND tién thué dat, s6 tién con lai UBND tinh van chua x4c dinh
gia dat nén Cong ty chua c6 co s& dong tién thué dat (van ban 2926/CTKHH-KK
ngay 09/6/2021 cua Cuc Thué Khanh H2).

Thit nam, Du an The A khong thudc trudng hop phai ¢ vin ban chap
thuan da diéu kién dugc ban can ho du lich cua S¢ Xay dung Khanh H2: Theo
quy dinh tai Khoan 2 Piéu 55 Luat Kinh doanh Bat dong san thi trudc khi ban,
cho thué nha & hinh thanh trong twong lai, Chti Pau Tu phai c6 vin ban thong bao
cho co quan quan 1y nha nudc cap tinh vé viéc nha & du diéu kién duoc ban, cho
thué. Quy dinh nay khong ap dung d6i véi truong hop ban, cho thué nha, cong
trinh xay dung khong phai 14 nha 6. The A 1a Dy 4n dau tu x4y dung cin ho du
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lich nén khong thudc ddi twong diéu chinh cia Khoan 2 Dieu 55 Luét Kinh doanh
Bat dong san.

Thir sau, Du an The A khong thudc trrong hop phai mé bao 1anh theo quy
dinh tai Piéu 56 Luat Kinh doanh Bét dong san: Khoan 1 Diéu 56 Luat Kinh
doanh Bat dong san quy dinh “Chu dau tur dur dn bat dong san trude khi ban, cho
thué mua nha o hinh thanh trong twong lai phai dwoc ngan hang thuwong mai co
i ndng Iyc thyec hién bdo lanh nghia vu tai chinh cua chi dau tw déi Véi khdch
hang khi chii dau tw khéng ban giao nha & theo diing tién dg da cam két véi khdch
hang”. Quy dinh nay chi ap dung véi Dy an nha ¢ hinh thanh trong tuong lai,
khong 4p dung véi du an The A do The A 13 du an dau tu, xay dung cin ho du
lich, biét thy du lich. Noi dung nay da dugc Ngan hang Nha nudc Viét Nam khang
dinh tai Thong bao 326/TB-NHNN ngay 25/10/2021 v/v khong thu 1y giai quyét
t cao “doi Vdi cdc dy dn bdt dong sdn khdc, Ludt Kinh doanh bdt dong san khéng
quy dinh chi ddu tw dir dn bdt déng san bat bugc phdi ¢é bdo lanh ngdn hang
truwoc khi ban, cho thué mua”.

Ther by, vé ¥ kién ciia Nguyén don cho rang can ho chi 1a phong khach
san, cht khong phai 1a can ho du lich do khong c6 bép trong can ho: H6 so phap
Iy Du an tir Cha trwong dau tu, quy hoach, thiét ké duoc phé duyét va Hop dong
mua ban déu thé hién can ho 1a can ho du lich. Xuyén subt ho so phap 1y du an
déu ghi nhan Dy an The A dau tu, xay dung can ho du lich, biét thu du lich. Quy
hoach 1/500 (Quyét dinh 3826/QD-UBND ngay 15/12/2017) néu rd dat dé xay
dung “khdch san — khu nghi dudng (can hé du lich)”; Thiét ké co so (Thong bao
755/HDXD-QLDA ngay 23/11/2018), duoc Bé Xay dung tham dinh déu néu rd
“tong so can hé du lich (condotel) — 3.533 can; Thap A-1: 1.174 can; Thap A-2:
1.182 can; Thdp A-3: 601 can; Thdap A-4:576 can™; thiét ké ky thuat cia BXD
(TB 296/HDXD-QLKT ngay 23/5/2019) dung thuat ngtt “Khach san Al nhung
95m 1.174 can condotel; Khach san A2 95m 1.182 can condotel,...”.

Vé bép: theo thoa thuan tai HDMB, thong tin thiét ké can ho khong bo tri
bép trong cin ho ma thiét ké mdi toa déu co bd tri “Sanh bép chung (Kitchen
Lounge) thuéc Phan sé hiru va sir dung chung cia cac Chu so hitu va Chi Dau
tu” quy dinh tai Phy dinh 4, Phu luc 1 HDMB. Phan chu thich diéu 5.1 TCVN2020
quy dinh: “Chu thich: Tuy theo yéu cau cu thé, bén trong cin hé lwu trii cé thé
thiét ké bép hodc khong thiét ké bép”. Viéc bd tri bép ngoai cin ho tai Dy an The
A nhim dam bao an toan phong chay chira chay va tiéu chuan khu nghi dudng
khi di vao van hanh. Mit khac, Diéu 21 ND 168/2017/ND-CP quy dinh: a) Khdch
san nghi dudng: Co s6 luu trii du lich dwoc xdy dwng thanh khoi hodc thanh quan
thé cdc biét thu, nha thdp tang, cin hé, & Khu Ve ¢é canh quan thién nhién dep;

Nhu vay theo quy dinh phap luat, Khéi toa nha bao gom tap hop cac cin
ho du lich tai khu vuc c6 canh quan thién nhién dep cling dugc goi la Khach san
nghi dudng. Do d6, mot s6 vian ban phap 1y ctia Du 4n cac co quan c¢6 tham quyén
van dung 02 thuét ngir can ho du lich, khach san song song hoic thay thé cho
nhau.
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Thar tam, vé thiét ké, trang thiét bi noi that trong cin ho: Cac Nguyén don
cho rang Bi don thay ddi thiét ké, trang thiét bi noi that trong can ho khac véi nha
mau. M6 ta can ho, dic diém can ho va cac vat liéu bén trong can ho duoc cac bén
thoa thuan xac dinh tai Phu luc 1 HPMB va céc bén ciing khong c6 thoa thuan vé
viéc can ho thuc té duge d6i chiéu véi can ho mau tai thoi diém ky két HDMB.
Thuc té Bi don d3 xay dung, trang bi noi that trong can ho dung véi quy dinh cua
HPMB. Tai Bién ban xem xét, tham dinh tai chd do Toa an thyc hién ciing da ghi
nhan dic diém can ho va vat liéu bén trong can ho phu hop véi miéu ta tai Phu
dinh 3, Phu luc 1 HDMB.

Thar chin, vé két qua cac ban an da xét xtr: Du an The A 13 Dy an bat dong
san nghi dudng duoc ban giao, van hanh trong bdi canh kinh té gap nhiéu kho
khin do anh huong cua dich bénh Covid-19 va chién sy Nga — Ukraine nén thi
truong du lich bi dong bang tat yéu thi truong bat dong san nghi dudng ciing am
dam. Do do, viéc Khach hang tiép tuc dau tu tai chinh vao The A dé nhan cin hd
khong thé nhan lai loi nhuan ngay, nhat 1a cac Khach hang chi dau tu mang tinh
luét song s& cang gap nhiéu kho khan. Khong chi Khach hang ma vai tro 13 Chu
Pau Tu, Cong ty TTCR ciing gip rat nhiéu kho khan nén khong thé dap tng
nguyén vong hoan tién ngay cho Khach hang, du vdy, Chang toi van quyét tim
gilt gin va phat trién thanh qua ctia Du 4n cho dén nay. Do d6, nhiéu Khach hang
mong muén nhan lai tién nén chon phuong an kién tung Cong ty TTCR ra Toa
an. Két qua giai quyét tranh chap cia Toa 4n nhan dan TP Cam R trong thoi gian
qua thé hién qua cac ban an da chtrng minh yéu cau khai kién cua cac Nguyén
don 13 khong c6 can ca. Nhiéu ban an nhu Ban an sd 39/2022/DS-ST ngay
05/9/2022; Ban 4n sb 44/2022/DS-ST ngay 06/9/2022; Ban 4n s 11/2022/DS-ST
ngay 02/6/2022; Ban an s6 53/2022/DS-ST ngay 20/9/2022; ...trong d6 c6 Ban
an s6 11/2022/DS-ST ngay 02/6/2022 ctia Toa an nhan dan thanh phd Cam R, tinh
Khanh Hoa da c6 hiéu luc phap luat.

Theo quy dinh tai Biém b, Khoan 1, Biéu 92 B4 luat T6 Tung Dan sy nim
2015 quy dinh: “b) Nhitng tinh tiét, sy Kién da dwoc xdc dinh trong bdn dn, quyét
dinh ciia Toa dn da c6 hiéu lyc phdp ludt hodc quyét dinh cia co quan nha nwéc
c6 tham quyén da cé hiéu lwc phdp ludt la nhitng tinh tiét, su Kién khong phdi
chitng minh .

Ban an 1a két qua giai quyét tranh chap cua Toa 4n cin c trén tinh tiét
khach quan thé hién trong hd so vu 4n ma cac bén duong sy cung cap va Toa an
thu thap duoc. Hién ndi dung cac Ban an déu ching minh céc lap luan, y klen cua
Bi don da néu trén déu c6 can ctr thuc tién va phap 1y nén két qua giai quyet SO
tham yéu cau khoi kién ciia Nguyén don khong duoc chap nhan va yéu cau phan
t6 ctia Bi don duoc chap nhan.

Thiz muwoi, vé tinh hinh hién nay cua Du an The A: Bén nay, nd luc téi da
ciia Cong ty TTCR da dugc ghi nhan, phan 16n Khach hang da hoan tat cong tac
nhan ban giao can hg, dua Dy an budc sang giai doan van hanh khai thac. Déng
thoti, sau khi Cong ty TTCR hoan thi¢n céc thu tuc phép ly van hanh, Dy an cling
d3 chuyén minh thanh T6 hop Nghi dudng va Giai tri The A, da dén khach du lich
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dén luu tra, £0p phan phat trién du lich tai Khu vuc Bai D, Cam R. Trong tinh
hinh d6, nhi€u Nguyén don da lya chon rat don khoi Igién, tiep tuc thuc hién Hop
dong mua ban, thanh toan nhan ban giao can ho; mot s6 Nguyén don da thoa thu@n
hoa giai vai Bi don, cham dut hop dong theo thoa thuan,cﬁa cac bén, tir d6 da on
dinh dugc tinh hinh cua Dy an, goép phan 6n dinh Kinh té - xa hoi.

~ Bidon yéu cau phan t6 d6i véi cac nguyén don va dé nghi Toa an giai
quyét nhu sau:

- Déi Vé6i nguyén don Nhir Piic T1:

1. Xéacdinh Hop d6ng mua ban can ho co6 ky hiéu LiB04-18 gitra Cong ty
Co phan C va 6ng Nhit buc T1 bi cham dut do 6ng Nhir Buic T1 vi pham nghia
vu thanh toan.

2. Yéu cau 6ng Nhit Bic T1 phai thanh toan cho Cong ty C6 phan C cac
khoan bao gom:

‘ - Tién Idi cham thanh toan (tam tinh dén ngay 26/4/2022): 25.157.595
dong.

- Tién thudng néng nhan vién sale: 88.000.000 dong.

- Tién phi hoa hong dai li: 67.835.882 dong.

, Tong s6 tién éng Nhir Bac T1 phai thanh toan theo yéu cau phan t6 (tam
tinh dén ngay 26/4/2022) la: 180.993.477 dong.

Tai phién toa, bi don thay ddi yéu cau khoi kién ddi véi ong Nhir Bic T1
nhu sau:

- Tién 13i cham thanh toan (tam tinh dén ngay 28/12/2022 — ngay xét xu
vu an) la: 22.321.076 dong.

- Tién thuong néng nhéan vién sale: 88.000.000 dong.

- Tién phi hoa hdng cho dai 1y 1a: 63.708.578 déng.

Tong cong so tien ong Nhit Birc T1 phai thanh toan theo yéu cau phan to
(tinh dén ngay 28/12/2022 - ngay xét xur vu an) la: 174.029.654 dong.

Thyc hién bu trr khoan da thanh toan cua ong ,Théng cho Cong ty la
864.792.329 dong, Cong ty s€ hoan tra cho ong Thang so tién con lai la
690.762.675 dong trong han 02 nam ké tir ngay ban an c6 hi¢u lyc.

- D61 V6i nguyén don Vii i T:

1. Xac dinh Hop ddng mua ban can ho c6 ky hiéu WiA05-17 gitta Cong
ty Co phan C va ong Vi buc T bi cham dut do 6ng Vi Buc T vi pham nghia vu
thanh toan.

2. Yéu cau ong Vi Puc T phai thanh toan cho Céng ty C6 phan C cac
khoan bao gom:

- Tién 13i chdm thanh toan (tam tinh dén ngay 28/12/2022) 1a: 34.486.697
déng.
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- Tién thuéng noéng nhén vién sale: 88.000.000 dong.
- Tién phi hoa hong dai 1i: 102.648.260 dong.
- Qua tang (chuyén du lich, iphone, ...): 25.384.477 dong.

,T(;)ng cong sb tién ong Vii Buc T phai thanh toan theo yéu cau phan té
(tinh dén ngay 28/12/2022 — ngay xét xtr Vu an) la: 250.519.434 dong.

Thyc hién bu trir khoan da thanh toan cua ong :Fuéq cho Cong ty la
1.185.480.195 dong, Cong ty s€ hoan tra cho 6ng Tuan so tién con lai la
934.960.761 dong trong han 03 nam ké tir ngay ban an co6 hiéu luc.

Ban an dan su so thgfm s 02/2023/DS-ST ngay 05 thang 01 nam 2023 cua
Toa an nhan ddn thanh pho Cam R, quyét dinh:

Ap dung Diéu 117, Diéu 118, khoan 1 Piéu 156, Diéu 404, Piéu 405, Diéu
418, khoan 5 Diéu 428 va Diéu 430 B¢ luat Dan sy; Dicu 16, Dicu 17, Dicu 18
va DPiéu 55 Luat Kinh doanh bat dong san; diém ¢ khoan 1 Biéu 175, diém d khoan
2 Diéu 179, diém b khoan 2 Dicu 183 va khoan 1 Dicu 189 Luat Dat dai; Diéu 48,
Piéu 49 Luat Du lich; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vu Qudc hdi vé muic thu, mién, giam, thu, nop, quan Iy va si dung
an phi, 1¢ phi Toa an,

1. Khong chap nhén yéu cau khoi kién cua nguyén don 6ng Nhit Duc T1
vé yéu cau tuyén bd Hop dong mua ban can ho so LiB04-18/HDMB/THE A ky
ngay 02/01/2019 v hiéu va yéu cau hoan tra s6 tién 1.099.030.434 dong (Mot 1y
khéng tram chin mwoi chin triéu khéng tram ba muwoi nghin bon tram ba muoi
bon dong).

2. Khong chip nhéan yéu cau khoi kién ciia nguyén don 6ng Vil Puc T vé
yéu cau tuyén bé Hop ddng mua ban can ho sé WiA05-17/HPMB/THE A ky ngay
01/4/2019 v6 hiéu va yéu cau hoan tra so tién 1.512.288.924 dong (Mot ty nam
trdam muwoi hai triéu hai tram tdm muwoi tam nghin chin tram hai mwoi bon dong).

3. Chap nhdn yéu ciu phén t0 ctia bi don Cong ty Co phan C doi voi
nguyén don Nhit Btc T1 vé yéu cau don phuong cham dut hop dong.

3.1. Tuyén cham dtt Hop dong mua ban cin ho sb Li B04-18/HDMB/THE
A ky ngay 02/01/2019 cung cac phu luc dinh kém va Phu luc stra d6i hop dong
mua ban kém theo.

3.2. Budc nguyén don ong Nhit Ptrc T1 phai bdi thudng thiét hai s tién
174.029.654 dong (Mét tram bdy muwoi bon triéu khéng tram hai mueoi chin nghin
sdu tram ndm muwoi bé dong), sb tién nay duoc khau trir vao sé tién ma Nguyén
don d4 ndp cho Bi don dé thanh toan tién mua cin ho s6 LiB04-18 13 864.792.329
ddng (Tdam tram sdu muoi bon triéu bdy tram chin mwoi hai nghin ba tram hai
muoi chin dong).

4. Chéap nhan yéu cau phan t6 cua bi don Cong ty Co phan C dbi véi
nguyén don Vii Ptc T vé yéu cau don phuong chidm dit hop dong.
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4.1. Tuyén chim dat Hop dong mua ban cin hd sé6 WiAO05-
17/HbMB/THE A ky ngay 01/4/2019 cung cac phu lyc dinh kém va Phu luc stra
do61 hop dong mua ban kem theo.

4.2. Budc nguyén don ong Vi Dic T phai bdi thuong thiét hai sb tién
250.519.434 ddng (Hai trdam ndm muoi triéu ndm tram muwoi chin nghin bon tram
ba muroi bon dong), sb tién nay duoc khau trir vao s tién ma nguyén don di ndp
cho bi don dé thanh toan tién mua cin ho s6 WiA05-17 1a 1.185.480.195 déng
(Mot ty mot tram tam muweoi lam triéu béon tram tém muoi nghin mot tram chin
muoi ldm dong).

5. S6 tién nguyén don Nhit Ptrc T1 da thanh toan theo hop dong cho Cong
ty C6 phan C 1a 864.792.329 dong (Tdm trdam sdu muo'i bén triéu bay tram chin
muoi hai nghin ba tram hai mwoi chin dong), sd tién nguyén don Nhit Puc T1
phai boi thuong cho Cong ty C6 phan C 1a 174.029.654 dong (Mot trdam bay muoi
bon triéu khéng tram hai muoi chin nghin sdu tram ndm muwoi bon dong). Do do,
bu trir nghia vu ciia cac bén, bi don Cong ty C6 phan C phai hoan tra cho nguyén
don Nhit Pure T1 s6 tién 13 690.762.675 dong ( Sdu trdm chin muwoi triéu bay tram
sdu muoi hai nghin sdu tram bdy muwoi ldim dong). Thoi han hoan tra: Ké tir ngay
bi don ban thanh cong cin ho cho khach hang méi nhung khong quéa 02 nim ké
tir ngay ban an so tham c6 hiéu lyc phap luat.

6. SH tién nguyén don Vi Pic T di thanh toan theo hop dong cho Cong
ty Co phan C 1a 1.185.480.195 dong (Mot ty mot tram tam muoi lam triéu bon
trdm tam muwoi nghin mét tram chin lam dong), sb tién nguyén don Vi Duc T phai
boi thuong cho Cong ty Co phan C la 250.519.434 dong (Hai tram nam muoi
triéu nam tram muweoi chin nghin bén tram ba mwoi bon dong). Do d6, bu trir nghia
vu clia cic bén, bi don Céng ty Co phan C phai hoan tra cho nguyén don Vii Buc
T s6 tién 13 934.960.761 dong (Chin tram ba muwoi bon triéu chin tram sdu muoi
nghin bay tram sau muoi mot dong). Thoi han hoan tra: Ké tir ngay bi don ban
thanh cong can ho cho khach hang méi nhung khong qua 03 nam ké tir ngay ban
an so tham c6 hiéu lyc phap luit.

Ngoai ra, an so tham con quyét dinh vé chi phi t6 tung, nghia vu thi hanh
an, an phi va quyén khang céo theo quy dinh.

Ngdy 19 thang 01 ndm 2023, 6ng Vi Buc T va 6ng Nhir Buc T1 ¢6 don
khang cdo, d& nghi cap phiic tham stra ban an so tham chap nhan yéu cau khoi
kién cua cac Ong va khong chap nhin yéu cau phan té cua Cong ty Co phan C.

Tai phién toa phuc tham:

- Ong Nhir Buc T1 va ong Thai Trong V la ngudi dai dién theo uy quyén
cua ong Vi buc T gitr nguyén ndi dung khang cao va cho rang Hop déng mua
ban can ho vo hiéu; Cong ty C6 phan C da vi pham Luat Pau tu khi lap Dy an
The A; ban can ho khi chua c6 gidy phép xay dung vi pham Piéu 55 Luat Kinh
doanh bat dong san; vi pham thoi gian ban giao cin ho; khong xuat héa don
GTGT, bi xu phat vi pham hanh chinh; xay dung khong c6 gidy phép xay dung,
bi xtr phat vi pham hanh chinh; chua nop tién thué dat. Bé nghi Hoi dong xét xir
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stra ban 4n so tham, chap nhan yéu cau khei kién cua ong Vi Bic T va ong Nhir
buc T1. Khong chap nhan yéu cau phan t6 cia Cong ty Co phan C.

- Dai dién theo uy quyen ctia bi don 1a ba Tran Thi Thanh Tam rat mot
phan yéu cau phan t vé yéu cau éng Vi bac T va ong Nhit buc T1 mMoi nguoi
phai bdi thuong thiét hai cho Cong ty Co phan C di véi khoan tién thuong cho
nhan vién sale 1a 88.000.000 dong, dé nghi Hoi dong xét xir khong chap nhan
khéang cao cua 6ng Vi buc T va 6ng Nhit bac T1.

- Kiém sat vién phat biéu tai phién toa: V& chap hanh phap luat, Tham
phan, Hoi dong xét xir va nhiing ngudi tham gia to tung di chap hanh dung cac
quy dinh cta B luat T tung dan su trong giai doan xét x1r phic tham. V& noi
dung vu 4n dé nghi Hoi dong xét xir khong chép nhan khang cao cua ong Vi buc
T va 6ng Nhix Btrc T1, dinh chi giai quyét ddi voi phan yéu cau phan t6 cua Cong
ty C6 phan C vé yéu cau ong Vit buc T va ong Nhir birc T1 mdi ngudi phai boi
thuong thiét hai d6i véi s tién thuong cho nhan vién sale 1a 88.000.000 dong.
Stra ban 4n so tham.

NHAN PINH CUA TOA AN:

[1] Vé thi tuc té tung

Tai phién toa phuc tham, dai dién theo ay quyén caa bi don Céng ty C6
phan C rat mot phan yéu cau phan té vé yéu cau éng Vi Buc T va éng Nhit Buc
T1 mdi nguoi phai bdi thuong thiét hai cho Cong ty C6 phan C 88.000.000 dong
tién thuong cho nhén vién sale. Viéc rat mot phan yéu cau phan té néu trén 1a tu
nguyéen, phu hop voi phap luat nén Hoi dong xét xir dinh chi giai quyét dbi véi
phan yéu cau phan t néu trén cua Cong ty C6 phan C.

[2] Vé néi dung vy dn
[2.1] Vé yéu cau khoi kién cua ong Vi Buc T va 6ng Nhu Bac T1

[2.1.1] Cong ty C6 phan C (Cong ty X) dugc S& Ké hoach va Pau tu tinh
Khanh H2 cip Giy chiing nhan dang ky doanh nghiép sé 4201071946, ding ky
lan dau ngay 02/7/2009 va Giay chung nhan dang ky dau tu s6 0631446068,
chting nhan lan dau ngay 09/12/2009. Uy ban nhan dan tinh Khanh H2 ban hanh
Quyét dinh chu truong dau tu s6 3456/QD-UBND ngay 17/11/2017 va Quyét dinh
s6 3826/QD-UBND ngay 15/12/2017 vé viéc phé duyét dd an diéu chinh Quy
hoach chi tiét ty 1& 1/500 (diéu chinh lan 5) Dy an The A, cho phép Céng ty Co
phan C (Cong ty X) thuc hién dy an: Pau tu, xay dung khu du lich, dich vu thuong
mai va khu biét thy du lich, can ho du lich tai cac 16 D14d, TT9b va TT13 - Khu
4 thuoc Khu du lich Bic Ban dao Cam R, phuong Cam N2, thanh phé Cam R,
tinh Khanh H2.

[2.1.2] Ngay 02/01/2019, 6ng Nhit e T1 va Cong ty X ky két Hop dong
mua ban cin ho s6 LiB04-18/HPMB-THE A va cac phu luc kém theo (Hop dong
mua ban cin ho), voi noi dung: Ong Nhit Bic T1 mua Can ho s LiB04-18 tai
téng 4 Toa thap Li thuoc Du an The A. dién tich st dung can ho la 32,30m?; muc
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dich st dung lam can ho du lich va khong hinh thanh don vi 6. Tong gi4 ban cén
ho la 1.330.245.082 dong. Thoi gian du kién ban giao can ho thang 6/2020.

Ngay 01/4/2019, 6ng Vi Ptc T va Cong ty X ky két Hop ddng mua ban
cian ho s6 WiA05-17/HPMB-THE A va cac phu luc kém theo (Hop déng mua
ban can ho), véi ndi dung: Ong Vit Bic T mua Can ho sé6 WiA05-17 tai tang 5
Toa thap Wi thugc Du an The A. dién tich st dung cdn ho 1a 33,96m?; muc dich
str dung 1am can ho du lich va khong hinh thanh don vi 6. Tong gia ban can ho 1a
1.862.333.760 ddng. Thai gian du kién ban giao can ho thang 12/2020.

Ngoai ra, cac Hop dong néu trén con quy dinh vé quyen va nghia vu caa
cac bén, vé thanh toan, quyén va nghia vu phat sinh tir Hop déng.

Nhu vay, Hop d6ng mua ban cin ho giita cac bén 1a mua ban “can hé du
lich”, véi muc dich du lich, nghi dudng dai han hodc ngan han. Tai thoi diém ky
két Hop dong mua ban cin ho, cac bén co day du niang luc phap luat, ning luc
hanh vi dan su, viéc ky két Hop dong giita cic bén 1a hoan toan tu nguyén va
khong c6 quy dinh nao cua luat cam ban “Can ho du lich” hinh thanh trong twong
lai nén c6 du diéu kién co hiéu luc cua giao dich dan su theo quy dinh tai Biéu
117 BO luat Dan su.

[2.1.3] Cac Hop dong mua ban can ho néu trén 1a hop dong mua ban bat
d6ng san hinh thanh trong tuong lai. Mac du, Ho so thiét ké co sé va Ho so thiét
ké ky thuat cong trinh The A d3 dugc Cuc Quan Iy hoat dong xdy dung Bo Xay
dung tham dinh (Van ban sb 755/HDXD-QLDA ngay 23/11/2018 vé thong bao
két qua tham dinh thiét ké co s va Vian ban s6 296/HPXD-QLKT ngay 23/5/2019
vé thong bao két qua tham dinh thiét ké ky thuat cong trinh The A) nhung tai thoi
diém ky két Hop dong mua ban can ho thi cong trinh xay dung cin ho du lich ma
cac bén giao dich chua c6 giay phép xdy dung, nén dbi tuong caa Hop dong mua
ban can ho chua du diéu kién duoc dua vao kinh doanh theo quy dinh tai khoan 1
Piéu 55 Luat Kinh doanh bat dong san.

[2.1.4] Sau khi dugc S¢ Xay dung tinh Khanh H2 cap Giay phép xay dung
s6 89/GPXD-SXD ngay 15/11/2019, Cong ty X da co6 Thong bao s6 277/2019/A-
TB-BGD ngay 30/12/2019 vé viéc ky két Phu luc Hop dong mua ban can ho.
Thong bao s6 003/2020/ A-TB-BGD ngay 08/01/2020 thong tin lién quan Dy an
The A (Vé phap Iy du an, c6 cap nhat Gidy phép xay dung sé 89/GPXD-SXD va
vé tién do xay dung cong trinh) dén Khach hang (trong d6 c6 éng Vii Buc T va
ong Nhir bac T1).

Ngay 07/01/2020, 6ng Vi Bic T va Cong ty X ky két Phu luc sira d6i Hop
déng mua ban can ho s WiA05-17/PLSDPHPMB-THE A va ngay 03/02/2020,
ong Nhit Btc T1 va Cong ty X ky két Phu luc sira d6i Hop dong mua ban can ho
s6 LiB04-18/PLSDPHPMB-THE A (Phu lyc sira d6i Hop dong mua ban cin ho),
trong d6 c6 cap nhat Gidy phép xay dung sé 89/GPXD-SXD ngay 15/11/2019.
Sau d6, ong Vi Bac T va ong Nhit Pac T1 van tiép tuc thanh toan tién mua cin
ho theo tién do da thoa thuan (tinh dén ngay 15/4/2020, ong Nhit e T1 d3 thanh
toan 864.792.329 dong tién mua can ho; tinh dén ngay 29/4/2020, ong Vi Bac T
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d3 thanh toan 1.185.480.195 dong tién mua cin ho). Nhu vy, tai thoi diém ky két
Phu luc stra d6i Hop ddng mua ban cin ho va éng Vi buc T va éng Nhit Buc T1
tiép tuc thanh toan tién mua cin ho theo tién do da thoa thuan da phat sinh diéu
kién co hiéu luc day du cua Hop ddng mua ban cin ho sé LiB04-18/HDPMB-THE
A ngay 02/01/2019 va Hop ddng mua ban cian ho sé WiA05-17/HPMB-THE A
ngay 01/4/2019.

[2.1.5] Dién tich dAt tai céc 16 D14d, TT9b va TT13 - Khu 4 thugc Khu
du lich Bic Ban dao Cam R, phuong Cam N2, thanh phdé Cam R, tinh Khanh H2
ma Coéng ty C6 phan C thuc hién du an The A thudc truong hop nha nudc cho
thué dat tra tién mot 1an cho ca thoi gian thué (Quyét dinh sé 517/QD-UBND ngay
12/02/2018, Quyét dinh s6 2327/QD-UBND ngay 03/9/2020 cua Uy ban nhan dan
tinh Khanh Hoa). Theo quy dinh tai diém a khoan 2 Piéu 174 B9 luat Dan su thi
Cong ty C6 phan C co quyén Chuyen nhuong cdn h¢ du lich/biét thy du lich va tai
san khac thudc sé hitu cia minh gan lién vai cac 16 dat néu trén.

Vin ban s6 703/BTNMT-TCQLDPPD ngay 14/02/2020 cua Bo Tai nguyén
va Mai truong, vé viéc huéng dan ché do sir dung dat va viéc chitng nhan quyén
so hiru cong trinh xay dung khong phai la nha &, néu rd “Truong hop du an co
cong trinh cdn hé du lich, biét the du lich cé du diéu kién chuyén nhwrong theo
quy dinh cua Ludt Kinh doanh bdr déng san thi viéc chitng nhdn quyén s¢ hizu
cong trinh xdy dung cho bén nhdn Chuyén nhwong droC thuc hién theo quy dinh
tai Piéu 32 cua Nghi dinh sé 43/2014/NP-CP ngay 15 thdang 5 nam 2014 cua
Chinh phu quy dinh chi tiét thi hanh mét sé diéu cua Ludt Pat dai, Khoan 22 Piéu
2 cuia Nghi dinh sé 01/2017/ND-CP ngay 06 thang 01 nam 2017 cua Chinh phui,
Stra doi, bé sung mét sé nghi dinh quy dinh chi tiét Ludt Bat dai”. Nhu vay, thoa
thuan cua cac bén tai diém 5.1.4 khoan 5.1, diém 5.2.9 khoan 5.2 Diéu 5; diém
6.1.3 khoan 6.1, diém 6.2.12 khoan 6.2 Biéu 6 Hop dong vé viéc tién hanh cac
thu tuc dé nghi co quan nha nudc ¢é tham quyén cap giay ching nhan cia can ho
du lich khi c6 du diéu kién la co can cir dé thuc hién.

[2.1.6] Theo thoa thuan trong Hop dong, thoi gian dy kién ban giao cin
ho cta ong Nhir Pac T1 la vao thang 6/2020, thoi gian dy kién ban giao cin ho
cua ong Vi Btrc T la vao thang 12/2020. Tuy nhién trong qua trinh thuc hién Hop
ddng, dau thang 02/2020, tai Viét Nam phat sinh dich bénh viém duong ho hap
cap do chung mai cua vi rat Corona gy ra (Covid-19) va viéc Uy ban nhan dan
tinh Khanh H2 ¢6 van ban tam ding giai quyét thu tuc hanh chinh cac dy an bat
dong san dé ‘phuc vu cong tac thanh kiém tra cua Thanh tra chinh phu. Dén ngay
05/4/2021, Uy ban nhan dan tinh Khanh H2 méi ¢6 van ban bii bo (Cong van sd
2619/UBND-XDND). Su kién bat kha khang (dich bénh Covid) va tro ngai khach
quan (do tac dong ciia vin ban ciia co quan nha nudc ¢6 tham quyén) néu trén kéo
dai da gay tac dong dén qua trinh xay dung va hoan thién cong trinh xdy dung va
thoi han ban giao can ho theo du kién cia Cong ty X. Cong ty X da cé nhiéu thong
bao gui khach hang thong bao vé anh huong cua dich bénh Covid dén hoat dong
cua Dy an The A va thoi gian ban giao cin ho ( Thong bao s6 005/2020/A-TB-
BGD ngay 17/02/2020 vé dnh huéng ciia dich bénh viém dwong hé hdp cdp do
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chung mdoi cua vi rut Corona toi hoat dong tai Du an The A; Thong bao )
57/2020/A-TB-BGD ngay 06/7/2020 vé gia han ban giao can hé do anh hwdng
ciia dich bénh - ngay ban giao du Kién can hé gia han téi thang 12/2020 va Thong
bao s6 106/2020/A-TB-BGD ngay 30/12/2020, vé thoi gian ban giao Cin hé -
thoi gian ban giao tir thang 3/2021 thang 6/2021- Péi Véi éng Nhir Pirc T1;
Thong bao s6 59/2021/A-TB-BGD ngay 30/6/2021, vé gia han ban giao Cin hé
— thoi gian ban giao dir kién gia han d@én thang 12/2021 va Thong bao sd
124/2021/A-TB-BGD ngay 22/12/2021, vé gia han ban giao Can h¢ — thoi gian
ban giao du kién gia han dén thang 4/2022 — Poi véi éng Vii Pirc T). Cong ty X
da giri cho 6ng Nhit Btic T1 Thong bao s6 29/2021/A-TB-BGD ngay 22/5/2021,
vé thoi gian ban giao cin ho s6 LiB04-18. Thai gian ban giao tir ngay 18/6/2021
dén ngay 24/6/2021 va cho 6ng Vii Vin Tuan Thong bao s6 008/2022/A-TB-BGD
ngay 26/01/2022, vé thoi gian ban giao can ho sé6 WiA05-17. Thoi gian ban giao
tir ngay 25/02/2022 dén ngay 15/3/2022

Nhu vay, Cong ty X hoan thanh cin ho va thong bao ban giao cin ho s6
LiB04-18 cho 6ng Nhit Buc T1 tir ngay 18/6/2021 dén ngay 24/6/2021; thong bao
ban giao cin ho s6 WiA05-17 cho ong Vil Bac T tir ngay 25/02/2022 dén ngay
15/3/2022 1a phu hop véi thoa thuan cua cac bén tai diém 8.3.1 khoan 8.1 Piéu
8, diém 14.1.2, 14.1.3 khoan 14.1, khoan 14.3, khoan 14.4 Piéu 14 cua Hop dong
mua ban can ho.

Viéc Cong ty X cham ban giao can ho theo thoa thuan cua cac bén la do
su kién bat kha khang va vi tré ngai khach quan nén Céng ty X khong phai chiu
trach nhiém dan syu. Viéc cham ban giao can ho do su kién bat kha khang, vi tro
ngai khach quan khéng phai 13 cin cir dé cham dat Hop dong hodc huty Hop dong.

[2.1.7] Hop ddng mua ban cin ho so LiB04-18/HPMB-THE A ngay
02/01/2019, cac Phu luc kém theo va Phu lyc sira d6i Hop dong ngay 03/02/2020
duogc ky két gitta 6ng Nhit Btic T1 voi Cong ty X; Hop dong mua ban cin ho sb
WIiAO05-17/HPMB-THE A ngay 01/4/2019, cac Phu luc kéem theo va Phu luc sta
d6i Hop dong ngay 07/01/2020 duoc ky két gitta ong Vi Bac T voi Cong ty X
phu hop Vvéi quy dinh tai khoan 2 Diéu 3, khoan 2 Diéu 108, Piéu 118, va Piéu
405 B¢ luat Dan su, khong thugc mot trong cac truong hop giao dich dan sy vo
hiéu duge quy dinh tir Dicu 122 dén Piédu 129 Bo luat Dan sy, khong vi pham
biéu 117 B luat Dan sy nén phat sinh hi¢u luc, cac bén phai ton trong va cé
nghia vu thuc hién. Do d6, cap so tham khong chép nhan yéu cau khai kién cua
6ng Nhir birc T1 va 6ng Va buac T vé yéu cau tuyén bo Hop d6ng mua ban cin
ho vo hiéu va yéu cau Cong ty C6 phan C hoan tra sb tién da thanh toan mua cin
ho va phat vi pham hop dong do cham ban giao can ho, tra tién Iai trén s6 tién da
thanh toan mua cin ho 1a ¢6 cin ctr, nén khong cé co sé dé chap nhan ndi dung
khang céao cta ong Nhit Btrc T1 va 6ng Vit buc T.

[2.2] V& yéu cau phan td cta bj don Cong ty C6 phan C

[2.2.1] Sau khi hoan thanh x4y dung cin ho va du dieu kién ban giao dua
vao str dung (Thong bao ket qua kiém tra cong tac nghiém thu hoan thanh cong
trinh xay dung so 102/GDb-Gb3/HT ngay 01/6/2021 cua Cuc Giam dinh nha nudc
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vé chét luong cong trinh xay dung B Xay dung). Cong ty X da giri Thong bao
lan 3 sb 80/2021/TB-A ngay 25/8/2021 cho dng Nhit Btc T1 vé thanh toan tién
nhan ban giao can ho sé LiB04-18 va gui cho 6ng Vi Bac T Thong bao sb
009/2022/TB-TTCR ngay 26/01/2022 vé thanh toan tién dot nhan ban giao cin
ho s6 WiA05-17, nhung 6ng Nhit Bic T1 va éng Vi Buc T khong thuc hién viéc
thanh toan theo thong bao. Viéc ong Nhit buc T1 va ong Vi buc T khong thuc
hién nghia vu thanh toan dé nhan ban giao cin ho da vi pham nghia vu thanh toan.
Theo quy dinh tai diém 12.1.2, 12.1.3 khoan 12.1 Biéu 12, diém 13.2.2 khoan
13.2 Biéu 13 ciia Hop dong, Cong ty X co quyén don phwong cham dut Hop dong
va yéu cau 6ng Nhit Bac T1 va 6ng Vil Buc T phai boi thuong thiét hai.

[2.2.2] Tai phién toa phtc tham, dai dién theo uy quyén cia Cong ty X rat
mot phan yéu cau phan t6 vé yéu cau ong Nhit Buc T1 va ong Vi Dac T mdi
nguoi phai boi thuong thiét hai dbi voi sb tién thudng cho nhin vién sale 1a
88.000.000 dong. Yéu cau Toa an: (1) Budc ong Nhir buc T1 phai boi thuong
thi€t hai do vi pham nghia vu thanh toan, gom Tién l4i trén so tién cham thanh
toan la 22.321.076 dong (8% x 279.013.542 dong) tién phi hoa hong cho dai Iy
la 63.708.578 d6ng. Tong cong la 86.029.654 dong. (2) Budc ong Vi bic T phai
boi thuong thiét hai do vi pham ‘hghia vy thanh toan, gom Tién I3 trén sb tién
cham thanh toan 1a 34.486.697 dong (8% x 437.919.231 ddng); tién phi hoa hong
cho dai ly 12 102.648.260 d6ng; qua ting (chuyén du lich, Iphone...) 14 25.384.477
d6ng. Tong cong 1a 162.519.434 dong. So tién bdi thuong dugc bu trir vao sé tién
ong Nhir Bic T1 va ong Vi Buc T da thanh toan theo Hop dong, s6 tién con lai
Cong ty X sé€ hoan tra cho 6ng Nhir bac T1 va 6ng Vi Bac T. Thoi han hoan tra
tién cho ong Nhit Btic T1 khong qua 02 nam va thoi han hoan tra tién cho 6ng Vi
Puc T khong quéa 03 nam ké tir ngay ban an cé hiéu luc phap luat. Yéu cau cua
Cong ty X phu hgp véi thoa thuan cua cac bén quy dinh tai khoan 1 (Sua doi
khoan 13.2.2 (b)) Piéu 8 (Stra doi Piéu 13 — Cham dat Hop dong) cua Phu luc
stra d6i Hop dong mua béan can hg, ding quy dinh cua phap luat. Do do, can sira
ban an so tham d6i vai khoan tién yéu cau bdi thuong thiét hai ciia Cong ty X.

[2.3] V& an phi
[2.3.1] An phi so tham

- Ong Nhit Btc T1 phai nop an phi so tham d6i véi yéu cau tuyén bo hop
dong v6 hiéu khong duoc chap nhan la 300.000 dong, an phi so tham trén sb tién
yéu cau hoan tra (1.099.030.434 dong) khéng dugc chap nhan 14 47.970.913 dong,
i véi yéu. cau Cham dut hop dong caa bi don dugc chap nhan 1a 300.000 dong
va trén s6 tién phan t cua bi don (86.029.654 dong) dugc chap nhan la 4.301.482
dong. Tong cong la 52.870.395 dong (lay tron 52.870.000 dong) 4n phi dan sy so
tham.

-Ong Vi buc T phai nop an phi so tham ddi voi yéu cau tuyén bo hop
dong v0 hi¢u khong dugc chap nhan la 300.000 dong; an phi so tham trén s6 tién
yéu cau hoan tra (1.512.288.924 dong) khong dugc chap nhan 14 57.368.667 dong
dbi véi yéu cau cham dat hop ddng cua bi don duoc chap nhan la 300.000 dong
va trén s tién phan té caa bi don (162.519.434 ¢6ng) duoc chap nhan 13 8.125.971
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ddng. Téng cong la 66.094.638 ddng (ldy tron 66.125.000 déng) an phi dan su so
tham.

- Cong ty C6 phan C khong phai nop an phi dan sy so tham. Tra lai tién
tam ung an phi ma Cong ty da nop theo phicu thu.

[2.3.2] An phi dan sy phiic thim

Ong Nhit Btrc T1 va 6ng Vi Buc T phai nop an phi dan sy phac tham theo
quy dinh.

[2.4] Giit nguyén quyét dinh cua ban 4an so tham vé chi phi t6 tung va
nghia vu thi hanh an.

Vi cac lé tren,
QUYET PINH:

Can ctr vao khoan 1, khoan 2 Diéu 308 B0 luat T tung dan su,

1. Binh chi giai quyét d6i voi phan yéu cau phan té cia Cong ty Co phan
C vé: (1) Yéu cau ong Nhir Buc T1 phai boi thuong khoan tién thudng nhan vién
Sale 13 88.000.000 dong; (2) Yéu cau ong Vi Buc T phai boi thuong khoan tién
thudng nhan vién Sale 1a 88.000.000 dong.

2. Khong chap nhan khang cao ciia nguyén don ong Nhit Buc T1 va ong
Vi buc T.

3. Sira ban 4n so thAm nhu sau:

Ap dung Biéu 117, Piéu 118, khoan 1 Diéu 156, Diéu 404, Piéu 405, Diéu
418, khoan 5 Diéu 428 va Diéu 430 B¢ luat Dan sy; Diéu 16, Diéu 17, Diéu 18
va Diéu 55 Luat Kinh doanh bat dong san; diém ¢ khoan 1 Biéu 175, diém d khoan
2 Piéu 179, diém b khoan 2 Bléu 183 va khoan 1 Piéu 189 Luat Pat dai; Diéu 48,
Diéu 49 Luat Du lich; Nghi quyet s6 326/2016/UBTVQH14 ngay 30/12/2016 cua
Uy ban Thuong vu Qudc hdi vé muc thu, mién, giam, thu, nop, quan Iy va st dung
an phi, 1¢ phi Toa an,

Tuyén xu:

3.1. Khong chip nhan yéu cau khoi kién ctia nguyén don 6ng Nhit Dtc
T1 vé: (i) Yéu cau tuyén bd Hop ddng mua ban can ho sé LiB04-18/HPMB-THE
A ngay 02/01/2019 la v6 hiéu; (ii) Yéu cau Cong ty Co phan C boi thuong sé tién
1.099.030.434 d6ng (Mét ty khéng tram chin muoi chin trigu khong tram ba muoi
ngan bén tram ba muwoi bon dong).

3.2. Khong chap nhan yéu cu khoi kién ciia nguyén don ong Vil Puc T
vé: (i) Yéu cau tuyén bd Hop ddong mua ban can ho sé6 WiA05-17/HPMB/THE A
ngay 01/4/2019 vo hiéu; (ii) Yéu cau Cong ty C6 phan C hoan tra s tién
1.512.288.924 ddng (Mét ty ndm tram muwoi hai triéu hai tram tam muwoi tam
nghin chin tram hai mwoi bon dong).

3.3. Chap nhan yéu cau phan té cia bi don Cong ty C6 phan C
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3.3.1. Cham dit thyc hi¢n Hop dong mua bén cin ho s LiBO4-
18/HPMB/THE A ngay 02/01/2019 va cac Phu luc, Phu luc stra d6i Hop dong
gitra Cong ty Co phan C va 6ng Nhit buc T1.

Budc nguyén don ong Nhit Dirc T1 phai bdi thuong thiét hai cho Cong ty
C6 phan C 86.029.654 ddng (Tdm muroi sdu triéu khong tram hai chin nghin sdu
trdam ndm muwoi bon dong).

S tién 6ng Nhir Puc T1 di thanh toan theo Hop dong cho Cong ty Co
phan C la 864.792.329 ddng. Sé tién ong Nhit Bic T1 phai bdi thudong cho Cong
ty C6 phan C la 86.029.654 dong. Sau khi bu trir nghia vu, Cong ty C6 phan C
phai hoan tra cho 6ng Nhir Bac T1 778.762.675 dong (Lay tron 778.762.600
ddnq) (Bdy tram bdy muoi tam triéu bdy tram sdu muwoi hai ngan sdu tram dong).
Thoi han hoan tra: Khong qua 02 (Hai) nam ké tir ngay 17/8/2023.

3.3.2. Cham dit thyc hién Hop dong mua ban cin ho s6 WIiAO5-
17/HPMB/THE A ngay 01/4/2019 va cac Phu luc, Phu lyc sira doi Hop dong gitra
Cong ty Co phan C va 6ng Vi buc T.

Budc nguyén don 6ng Vi Buc T phai boi thuong thiét hai cho Cong ty Co
phan C 162.519.434 dong (Lay tron 162.519.400 dong) (Mgt tram sau muoi hai
triéu ndm tram muwoi chin nghin bon tram dong).

S6 tién 6ng Vi Puc T da thanh toan theo Hop dong cho Cong ty C6 phan
C 14 1.185.480.195 dong. Sb tién 6ng Vit Buc T phai bdi thuong cho Cong ty Co
phan C la 162.519.434 dong. Sau khi bu trir nghia vy, Cong ty C6 phan C phai
hoan tra cho 6ng Vi Buc T 1.022.960.761 dong (Lay tron 1.022.960.700 dong)
(M6t ty khéng trdam hai muwoi hai trigu chin tram sau muweoi ngan bay tram dong).
Thoi han hoan tra: Khong qua 03 (Ba) nam ké tir ngay 17/8/2023.

4. V& an phi.
4.1. An phi so tham:

4.1.1. Ong Nhit Buc T1 phai nop 52.870.000 dong an phi dan su so tham.
Puoc trir vao tién tam g an phi so tham di nop 26.420.000 theo Bién lai thu tam
g an phi, 1& phi Toa an s6 AA/2021/0006856 ngay 05/4/2022 cua Chi cuc Thi
hanh an dan sy thanh phé Cam R. Ong Nhix Bac T1 con phai ndp 26.450.000 dong
an phi dan sy so tham.

4.1.2. Ong Vil buc T phai nop 66.125.000 dong an phi dan sy so tham.
Puoc trir vao tién tam tng 4n phi 50 tham dd nop 26.685.000 dong theo Bién lai
thu tam mg an phi, 1¢ phi Toa an s6 AA/2021/0006857 ngay 05/4/2022 ctia Chi
cuc Thi hanh 4n dan sy thanh phé Cam R. Ong Vil Btic T con phai nop 39.440.000
ddng an phi dan su so tham.

4.1.3 Tra lai cho Cong ty Co6 phan C sb tién tam tng an phi da nop 1a
6.263.000 dong va 4.525.000 dong theo cac Bién lai thu tam tmg an phi, 1¢ phi Toa
an s6 AA/2021/0007099 ngay 30/5/2022 va sé AA/2021/0007106 ngay 31/5/2022
ctia Chi cuc Thi hanh an dan su thanh phé Cam R.
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4.2. An phi phtc tham

Ong Nhi Buc T1 va 6ng Vil buc T mdi ngudi phai nop 300.000 ddng an
phi dan sy phuc tham. Puoc trir vao tién tam tng an phi phac thim la 300.000
d6ng ma ong Nhir Btc T1 va éng Vit Bac T dd nop theo cac Bién lai thu tam tng
an phi, 16 phi Toa an s6 AA/2022/0000560 ngay 05/5/2023 va sb
AA/2022/0000562 ngay 05/5/2023 cta Chi cuc Thi hanh an dan sy thanh phé
Cam R, tinh Khanh Hoa. Ong Nhit Buc T1 va ong Vii Buc T dd nop da an phi
dan sy phac tham.

5. Giit nguyén quyét dinh cua ban an so tham vé chi phi té tung va nghia
vu thi hanh an.

Ban an phuc tham c6 hiéu lyc ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Khanh Hoa; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP. CamR;
-VKSND TP. Cam R;
- Chi cuc THADS TP. Cam R;
- Cac duong su;
- Luu 4n van, hd so. .
Tran Hiru Vién



