TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH VINH PHUC Doc 1ap - Tw do - Hanh phiic

Ban 4n s6: 35/2022/HS-PT
Ngay 13 - 5 — 2022

NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH VINH PHUC

Thanh phan Hpi dong xét xir phiic tham gom co:

Thdm phan - Chii toa phién toa: Ong Nguyén Thanh Danh.

Cdc Tham phdan: Ong Vii Van Manh;

Ba Nguyén Thi My Hanh.

Thu ky Toa dn ghi bién ban phién toa: Ba Tran Bich Hué — Thu ky Toa
an nhan dan tinh Vinh Phtc.

Dai di¢n Vién kiém sdt nhan dan tinh Vinh Phiic tham gia phién toa:
Ba Bui Thi Kim Tuyén - Kiém sat vién.

Ngay 13 thang 5 nam 2022, tai tru s& Toa an nhan dan tinh Vinh Phtc xét
xtr phuc tham vy 4n hinh sy thy 1y sé 165/2021/TLPT-HS ngay 29 thang 12 nam
2021 do c6 khang cio ctia bi cao ddi v6i ban an hinh sy so tham sd 72/2021/HS-
ST ngay 18 thang 11 nam 2021 cua Toa an nhan dan huyén Lap Thach, tinh
Vinh Phic.

- Bi cao co khang cao:

P4 Manh H, sinh ngay 07 thang 10 nam 2003 (Khi pham tdi méi 17 tuodi
08 thang 09 ngay) tai xa H1, huyén Lap Thach, tinh Vinh Phic; noi cu tra: thon
Pén, xa H1, huyén Lap Thach, tinh Vinh Phtc; nghé nghiép: Hoc sinh; trinh do
van hoa: 11/12; dan toc: Kinh; gidi tinh: Nam; ton gido: Khong; quéc tich: Viét
Nam; con 6ng D6 Thanh T va ba Vil Thi P; v, con: Chua co; tién 4n, tién su:
Khong; bi cao tai ngoai, “cO mat”.

Trong vu dn con c6 nguoi bi hai, nguoi ¢é quyén loi, nghia vu lién quan
nhung khong co khang cdo Toa an khong triéu tap.

NOI DUNG VU AN:

Theo tai li¢u co6 trong ho so vu &n va dién bién tai phién toa, nodi dung vu
an duoc tom tat nhu sau:



Ngay 07/06/2021, Nguyén Puc T dung dién thoai Iphone 11 (ban lock)
ciia T 1én mang Shoppe dé dit mua 01 dién thoai di dong Iphone 12Pro—128Gb
voi gid 26.427.600 déng, thoa thudn nhéan hang thi tra tién. Sau do, do khong du
tién mua nén T nay sinh ¥ dinh chiém doat chiéc dién thoai trén va sira thong tin
ngudi mua va nhan hang véi tén gia 1a “Vii Pac A, canh truong cip 2 thi tran
Hoa Son, huyén Lap Thach, tinh Vinh Phuc, sé dién thoai 0981.431561”. Pén
t6i ngay 15/06/2021, T di choi cing P4 Manh H va ru “Tao dit trén mang cai
Iphone 12 mai né vé, may lai xe tao ngdi sau gid vo kiém tra, roi hai thang
phong di ludn, néu liy duoc thi ban 1y tién chia d6i, may ldy tién ma thay dién
thoai”. H ddng ¥ va noi “ok”. Pén sang ngay 16/06/2021, anh Nguyén Vian K 13
nhan vién giao hang Tram Ninja Van xa Bic Binh, huyén Lap Thach tiép nhan
don hang c6 nodi dung: “Apple Iphone 12Pro—128Gb, Pacific Blue, gia tién
26.427.600vnd, dia chi nhan hang: Vi Plc A, canh truong cip 2 Hoa Son,
huyén Lap Thach,tinh Vinh Phuc, s6 dién thoai 0981.431561” va goi dién theo
s6 dién thoai trén dé giao hang thi T hen anh K doi & duong lién x3 gan cong
truong cdp 2 thi tran Hoa Son thudc to dan phd Cong Hoa, thi trdn Hoa Son,
huyén Lap Thach. Luc ndy Hiéu dang choi ¢ nha T, sau d6 T diéu khién xe may
bién kiém soat 88K1 — 403.57 chd H di gip anh K. Trén duong di, T bao H lay
chiéc co 1é dem theo théo bién sé xe may dé tranh bi phat hién roi di tiép.
Khoang 10 gid 10 phat ciing ngay, T va H dén chd hen gip anh K, T hoi “Anh
c6 phai Shipper dudi sb 996 giao hang dién thoai khéng?”, thi anh K noi
“Vang”. T yéu cau anh K cho xem hang thi anh K dua cho T 01 g6i hang hinh
hép boc bang bia cattong bén ngoai c6 dan td gidy ghi dja chi caa T nén T xac
dinh ding la chiéc dién thoai Iphone 12 Pro—128 Gb da diat mua trén mang
Shopee. Ban bac tir trude 1a H lai xe nén H noi véi anh K “Anh doi bon em ty,
em ra ddy d6 xang roi quay lai”. T dua géi hang cho anh K r6i chd H di vé phia
cay xang thi trin Hoa Son cach d6 khoang hon 100 mét nhung khong d6 xing
ma ndi véi H “May lai di dé tao ngdi sau”, H hiéu y 1a H diéu khién xe con T s&
ngdi sau cudp gidt goi hang dién thoai nhung do so H di khong quen xe nén sau
d6 T tiép tuc cam 1ai chd H quay lai gdp anh K. LGc ndy, anh K d xudng xe tit
may va dung xe & 18 duong va di bd cAm goi hang dtng ¢ 1& dudng bén phai
huéng xa H1 di thi trin Hoa Son va cach xe may ctia minh khoang 2 mét, T
dirmg xe may cach anh K khoang 1 mét, van ngdi trén xe nd may, H ngdi sau xe
bao anh K “Anh cho em chéch lai ma hang” thi anh K dua goi hang cho H cam,
ltc ndy T phong xe bo chay vé nha Trung ¢ thén Tay Son, xa H1. Tai phong ngt
ciia T, T va H boc goi hang dién thoai vira cudp giat duoc thi thiy bén trong co
01 chiéc dién thoai Iphone 12Pro- 128Gb mau xanh c6 ) may MGMN3VN/A,
s6 seri GGTFKB6KOD91. Khoang 12 gio cing ngay, T va H di dén quéan dién
thoai ciia anh Hoang Van H & thon Lang Sen, xa H1, huyén Lap Thach ban
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chiéc dién thoai vira chiém doat duoc ctia anh K duoc 22.000.000 déng; T ban
01 dién thoai Iphone 11 pro Max (ban 16c) ciia T duoc 12.500.000 dong; H ban
01 di¢n thoai Iphone 6s cua H dugc 1.200.000 d(‘A)ng. Sau d6, T mua cua anh H
01 dién thoai Iphone 11 ProMax (ban qudc té) gia 16.990.000 dong va 01 tai
nghe airpod giad 290.000 déng; H mua 01 dién thoai Iphone XS Max gia
12.000.000 dong va 510.000 dong tién phu kién (gém: dan man hinh 100.000
dong; Op lung 20.000 ddng; bd sac nhanh 390.000 dong). Sau khi dbi trir tién
mua dién thoai va phu kién thi H, T con thira 5.900.000 dong nhung H chi dwa
cho T 5.500.000 dong, con giit lai 400.000 dong hen khi nao T dua hoa don dién
thoai Iphone 12 s& tra nét. Sau d6, T cam s tién 5.500.000 dong va dién thoai
Iphone 11 ProMax (ban quéc té), H cAm 01 dién thoai Iphone XS Max vé sir
dung. Con anh K, sau khi bi T va H chiém doat chiéc dién thoai d3 dén Cong an
Thi trdn Hoa Son, Cong an huyén Lap Thach dé trinh bao. Pén khoang 13 gio
cuing ngay, T va H bi Cong an huyén Lap Thach triéu tap dén lam viéc. Tai co
quan diéu tra, T va H da tu nguyén giao ndp toan bo vat ching co6 lién quan.
Ngay 16/6/2021, anh Hoang Van H tu nguyén giao ndp 01 chiéc dién thoai
Iphone 12Pro-128Gb mau xanh c6 s6 may MGMN3VN/A, sd seri
G6TFKB6KOD91 va 01 dién thoai Iphone 11 pro Max (ban 16c).

Tai Két luan dinh gia s6 492/KL — HPDG ngay 21/06/2021 ctua Hoi dong
dinh gia tai san trong td tung hinh sy huy¢n Lap Thach két luan: Gia tri chiéc
dién thoai Iphone 12pro—128Gb mau xanh, s6 may MGMN3VN/A, sb seri
G6TFKB6KODI1 14 26.000.000 dong.

Trong vu 4n nay, Nguyén Puc T tinh dén ngay thuc hién hanh vi cudp
gidt tai san, chua du 16 tudi (mdi 15 tudi 06 thang 20 ngdy), do d6 khong cau
thanh t6i “Cudp giat tai san” quy dinh tai khoan 1 Diéu 171 B luat Hinh su.
Cong an huyén Lap Thach d3 dé nghi Chu tich UBND x& H1 xtr 1y hanh chinh
bang bién phap gido duc tai xa phudng.

V61 hanh vi pham td1 néu trén, tai Ban an hinh sy so tham sb
72/2021/HSST ngay 18/11/2021 cua Toa &n nhan dan huyén Lap Thach, tinh
Vinh Phiic d4 quyét dinh:

Tuyén bd bi cdo P& Manh H pham to1 “Cudp giat tai san”.

Can ctr khoan 1 Piéu 171; diém b, s khoan 1, khoan 2 Diéu 51; Diéu 91;
khoan 1 Piéu 101 B¢ luat Hinh sy nim 2015. Xt phat bj cdo D3 Manh H 01
(Mbt) nam 03 (Ba) thang tl, thoi han chap hanh hinh phat tu tinh tir ngay bt di
thi hanh an.

Ngoai ra, Toa an cip so thdm con quyét dinh xt 1y vat ching, 4n phi va
tuyén quyén khang cdo theo quy dinh.



Sau khi xét xir so tham, ngay 23 thang 11 nim 2021 bi cdo P Manh H
khang cao xin dugc hudng an treo.

Tai phién toa phtic thim, Kiém sat vién Vién kiém sat nhan dan tinh Vinh
Phic phat biéu quan diém, phén tich tinh chat, mic d6 hanh vi pham ti, nhan
than ciia bi cdo va cic tinh tiét giam nhe trach nhiém hinh su dé nghi Hoi dong
xét xir cin ctr diém b khoan 1 Diéu 355; diém e khoan 1 Diéu 357 B¢ luat TH
tung hinh su. Chép nhan khang cdo ctia bi cao D6 Manh H, stra Ban 4n so tham
s6 72/2021/HS-ST ngay 18 thang 11 nam 2021 ctia Toa an nhan dan huyén Lap
Thach, tinh Vinh Phtic; xt phat bi cdo 01 (Mot) nim 3 (Ba) thang tu vé toi
“Cudp giat tai san” cho huong an treo, thoi gian thir thach la 02 nam 06 thang,
thoi han thir thach tinh tir ngdy tuyén an phtc tham.

NHAN PINH CUA TOA AN:

Trén co sé ndi1 dung vu an, can cr vao cac tai liéu c¢6 trong ho so vu an da
dugc tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] Vé hinh thirc: Pon khang cdo ciia bi cdo D6 Manh H 1am trong han
luat dinh, hop 1€ dugc Hoi déng x€t xir xem x¢&t theo trinh tu phuc tham.

[2] Vé ndi dung vu an: Tai Co quan diéu tra cling nhu tai phién toa so
tham, phtc tham bi cdo DS Manh H déu thira nhan hanh vi pham t01 cua minh
dang nhu ndi dung ban an so tham d3 tom tat néu trén. Loi khai nhan tdi cta bi
c4o phu hop véi cac tai liéu, chimg cir ¢6 trong hd so, ¢6 du can cir dé két luan
Khoang 10 gio 10 phat ngay 16/6/2021, tai khu vuc duong lién xa thuoc T6 dan
phé Cong Hoa, thi tran Hoa Son, huyén Lap Thach, tinh Vinh Phutc, Nguyén
Dtrc T, sinh ngay 21/11/2005 va bi cdo D6 Manh H d3 c6 hanh vi cudp giat 01
chiéc dién thoai Iphone 12pro—128Gb mau xanh cua anh Nguyén Vin K Ia
nguoi di giao hang ctia Tram Ninja Van xa Bac Binh, huyén Lap Thach dem ban
dé tiéu sai ca nhan. Chiéc dién thoai c6 tri gia 1a 26.000.000 dong (Hai muoi sau
triéu dong).

[3] Hanh vi ciia Nguyén Ptc T va B6 Manh H di di ddu hiéu cau thanh
to1 “Cudp giat tai san” theo quy dinh tai khoan 1 Piéu 171 Bo luat Hinh sy, cO
Khung hinh phat tu tir 01 nam dén 05 nam thudc loai toi pham nghiém trong.
Theo quy dinh tai khoan 2 Piéu 12 B6 luat Hinh su thi nguoi tir 14 tudi dén dudi
16 tudi phai chiu trach nhiém hinh su vé toi pham rat nghiém trong, t01 pham
dic biét nghiém trong. Thoi diém thyc hién hanh vi cudp giat tai san thi Nguyén
Puc T chua du 16 tudi (méi 15 tudi 06 thang 20 ngiy) nén khong phai chiu
trach nhiém hinh su. Co quan tién hanh t6 tung cap so tham chi khoi t6, truy t6
d6i voi B Manh H 1a dung phap luat.



Vi1 hanh vi pham t61 néu trén, Toa &n cép so thAm xir phat bi cdo D6 Manh
H vé toi “Cudp giat tai san” theo khoan 1 Piéu 171 Bo luat Hinh sy 13 ¢6 cin
cu, dung nguoi, dang toi.

[4] Xét khang céo xin hudng an treo cua bi cdo PS Manh H, thiy rang:
Mirc an 01 nam 03 thang tU ma Toa an cap so tham xtr phat bi céo 1a twong xtng véi
vai tro, tinh chat, mic d6 cia hanh vi pham va céc tinh tiét giadm nhe ma bi cdo dugc
huong. Tuy nhién, viéc toa an cap so tham budc bi cao phai cach ly khoi cude
séng & ngoai cong dong xa hoi 1a nghiém khic, khong can thiét. Vi bi cao H chi
tham gia pham t0i v6i vai trd ddng pham gitip sitc cho Nguyén Puc T; khi thuc hién
hanh vi pham t0i bi cao la nguoi chua thanh nién nén kha nang nhan thirc vé tinh
chat nguy hiém cho xa hoi cta hanh vi pham t6i con han ché, dugc ap dung
nguyén tic xu 1y dbi véi nguoi dudi 18 tudi pham toi theo quy dinh tai Diéu 91
B luat Hinh sy. Trudc khi pham td1 bi cdo c6 nhan than tbt; c6 noi cu tri rd
rang; dugc hudng nhiéu tinh tiét giam nhe; tai san da dugc thu hoi, tra lai cho bi
hai; bi cdo pham toi 14n dau nén hanh vi pham t01 ddng dugc khoan héng, co du
diéu kién dé ap dung Diéu 65 B luat Hinh su. Trong vu 4n cu thé ndy, thdy rang
bi cdo c6 kha nang tu cai tao tai dia phuong va viéc cho bi cdo hudng an treo
khong gay nguy hiém cho xa hoi, khong anh hudng x4u dén an ninh, trét ty trén
dia ban, khong anh huéng dén cong cudc dau tranh phong chdng toi pham trong giai
doan hién nay. Vi vay, khong can thiét bat bi cdo phai chap hanh hinh phat tu tai
trai giam ma cho bi cdo hudng an treo, 4n dinh thoi gian thir thach va giao cho
chinh quyén dia phuong noi thudong tra giam sat, gido duc nhu dé nghi cua Vién
kiém sat 1a da tac dung rin de, phong ngira ciing nhu tao diéu kién giap bi céo
¢ co hoi tu cai tao, sira chira sai 1am va tiép tuc duoc hoc tap, lao dong dé céng
hién cho x4 hoi.

Vi vay, Hoi ddng xét xir chap nhan khang céo xin dugc hudng an treo ctia
bi cao.

[5] Cac quyét dinh khac ctia Ban an so tham khong c6 khang cdo, khang
nghi di c6 hiéu lyc phap luat ké tir ngay hét thoi han khang céo, khang nghi theo
thu tuc phtc tham.

[6] V& an phi: Do khang c&o dugc chap nhan nén bj cao khdng phai chiu
an phi hinh su phtic tham.

Vi cac lé trén,

QUYET PINH:

Cin ctr vao diém b khoan 1 Diéu 355; diém e khoan 1 Diéu 357 Bo luat
T tung hinh sy; chap nhan khang cdo cta bi cao P Manh H. Stra ban an hinh
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su so tham s 72/2021/HS-ST ngay 18 thang 11 nim 2021 cua Toa 4n nhéan dan
huyén Lap Thach, tinh Vinh Phiic vé bién phap chap hanh hinh phat.

Can ctr khodn 1 Diéu 171; diém b, s khoan 1, khoan 2 Diéu 51; Diéu 91;
khoan 1 Diéu 101; khoan 1, khoan 2 va khoan 5 Diéu 65 B¢ luat Hinh sy.

Tuyén bé bi cdo B Manh H pham t6i “Cudp giat tai san”.

X phat bi cdo P6 Manh H 01 (M6t) nam 03 (Ba) thang tU, cho huong an
treo, thoi gian thir thach 02 (Hai) nam 06 (Sau) thang, thoi han thir thach tinh tir ngay
tuyén an phac tham.

Giao bi cdo P Manh H cho Uy ban nhan dan x& H1, huyén Lap Thach,
tinh Vinh Phuc giam sat, giao duc trong thoi gian thir thach. Truong hop nguoi
dugc hudng an treo thay doi noi cu tra thi thuc hién theo quy dinh ctia phap luat
vé thi hanh 4n hinh su.

Trong thoi gian thtr thach, néu nguoi dugc hudng an treo c¢b ¥ vi pham
nghia vu theo quy dinh cua Luat Thi hanh 4n hinh sy 02 1an tré 1én, thi Toa an
c6 thé quyét dinh budc ngudi duoc hudng an treo phai chip hanh hinh phat to
cua ban an da cho hudng an treo.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhin: T/M HQI PONG XET XU PHUC THAM
- Bi cdo; . THAM PHAN - CHU TQA PHIEN TOA
- VKSND tinh Vinh Phugc; :

- VKSND huyén Lap Thach;

- TAND huyén Lap Thach;

- Cong an huyén Lap Thach,;

- Chi cuc THADS huyén Lap Thach;
- UBND xa H1, huyén Lap Thach;

- SO Tu phap tinh Vinh Phuc;

- Phong Ho so CA tinh Vinh Phuc;

- Luu h so; Toa Hinh sy; HCTP.

Nguyén Thanh Danh






