TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH DPoc lap - Tu do - Hanh phuc

Ban an sb: 944/2017/DS-PT
Ngay: 06/10/2017 ‘
Vv “Doi lai tai san va boi thuong thiét hai”
NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH
Véi thanh phan Hoi dong xét xir phic tham gom co:

Thdam phén - Chii toa phién toa: Ong Duong Tuan Vinh

Cdc tham phan:
1/ Ba Bang Huyén Phuong
2/ Ba Trinh Thi Anh

Thu ky Toa an ghi bién ban phién toa: Ba Vii Thi Ngoc Phuc - Can bo Toa
an nhan dan Thanh phé H5 Chi Minh.

Pai dién Vién kiém sat nhan dan Thanh phé Ho Chi Minh: Ong Nguyén
Vin Hoang — Kiém sat vién.

Trong cac ngay 29 thang 09 va 06 thang 10 nam 2017 tai Phong xtr an Toa
an nhan dan Thanh phd H6 Chi Minh xét xir phiic tham cong khai vu 4n thu 1y
s6 346/2017/TLPT-DS ngay 16 thang 8 ndm 2017 v& viéc “Doi lai tai san va boi
thuong thiét hai”.

Do ban an s6 100/2017/DS-ST ngay 05/07/2017 cta Toa 4n nhan dan Quan
5 bi khang céo.

Theo quyét dinh dua vu 4n ra xét xir s6 2033/2017/QD-PT ngay 12 thang
09 nam 2017, gifra:

1. Nguyén don:

1.1 Ong Tran Ngoc B, sinh nim 1956

1.2 Ba Phan Kim N, sinh nam 1959

Cung cu tra: DNC, Phuong AC, Quan F, Thanh phd Ho Chi Minh

Pai dién theo Gy quyén cia 6ng D, ba N: Ong Ly Gia D, sinh nim
1981(C6 mit )

Dia chi thuong tra: LLQ, Phuong C, Quan AA, Thanh phd HO Chi Minh.

Dia chi lién lac: OIK, Phuong E, Quan AA, Thanh phd HO Chi Minh.

2. Bi don: Ba Tran Thi Thu H, sinh ndm 1978(C6 mit )
Dia chi thuong tri: KP4, LVB, phuong TK, Quan G, Tp. H6 Chi Minh
Noi & hién nay: ADV, Phuong H, Quan E, Thanh phé H6 Chi Minh.
Pai dién theo iy quyén ctia ba H:
1. Ong D6 Hoang M, sinh nim 1967
Dia chi: PVT, Phudong AB, quan BT, Thanh phé H6 Chi Minh.
Hoac
2. Ong Nguyén Hoang T, sinh nim 1971 (C6 mit)



f?ia chi: Y§rsi1}, phuong NTB, Quan A, Thanh phé Hb Chi Minh.
Theo giday uy quyén s6 012974 ngay 13/09/2017 tai Van phong cong chirng
Gia Dinh.

3. Ngwoi c6 quyén loi, nghia vu lién quan

3.1 Ong Tran Lé C(Ving mat).

Dia chi thuong tra: duong sé E, to E, KP.A, phuong PM, Quan G, TP.Ho
Chi Minh.

3.2 Cong ty c6 phan Pau tu AD

Tru s6: ADV, Phuong H, Quén E, Thanh phé H6 Chi Minh

Pai dién theo iy quyén: Ong Nguyén Phuée H, sinh nam 1958.(C6 mit ).

4. Ngwoi lam chirng: Ong Tran Hiru D, sinh nam 1981 (Vang mit ).
Noi cu tra: PNC, Phuong AC, Quan F, Thanh pho H6 Chi Minh.

5. Ngwoi khdng cdo: Bi don ba-Tran Thi Thu H, nguyén don-Tran Ngoc

NOI DUNG VU AN

_ Tai don khoi kién ngay 17/11/2014, va trong qua trinh 16 tung dai dién ity
quyén cua nguyén don la ong Ly Gia D trinh bay:

Vao dau nim 2004, vo chong 6ng B ba N mua dugc 02 sap, vé sau mua
thém dugc 05 sap, tong cong ong D va ba N c6 07 sap tai trung tdm thuong mai-
dich vu An dong II, dia chi s6 ADV, Phuong I, Quan E, thanh phdé H6 Chi
Minh va ong D, ba N dung tén trén hop dong sang nhuong véi Cong ty TNHH
VTP (sau ddy goi tat 1a cong ty VTP) va tryc tiép kinh doanh, cu thé:

Sap 1N09 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s 21196 ngay 4/8/2004.

Sap IN11 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s6 15950 ngay 29/6/2005.

Sap 1L08 do ba N mua lai tir ba Nguyén Thi H.

Sap IN13 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s 29320 ngay 10/11/2005.

Sap 1L06 do ba Nguyét mua lai tir ba Nguyén Thi H.

Sap 1N15 do ba N dung tén mua theo hop dong sang nhuong gian hang
s6 02906 ngay 23/01/2007

Sap 1N04 do ba N dimg tén mua theo hop dong sang nhuong gian hang
s6 009350 ngay 29/3/2011.

Pén thang 9/2012, vi 1y do stic khoe va ban cong viéc cham soéc cha vo
nam thudng xuyén tai bénh vién nén 6ng B va ba N khong truc tiép kinh doanh
ma giao cac sap trén lai cho céc con kinh doanh, trong d6 dng ba c6 giao cho ba
H 05 sap 1a IN04, 1N09, IN11, IN13 va IN15 dé quan Iy kinh doanh dum. Tuy
nhién, ba H d chiém giit va giri don khiéu nai toi Ban quan Iy chg An Pong véi
ndi dung 07 sap néu trén 1a cia ba H, do ba H bo tién ra mua va nhd ong D va ba
N dtng tén va d& nghi Ban quan 1y cho khong cho vo chong éng D, ba N sang
nhuong hay cho thué cac sap trén. Ong D, ba N khong chip nhan dugc hanh vi
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ngang nguoc cua ba H, vi vay yéu cau ba H tra lai 05 sap tai chg An Pong Plaza
gom cac sap s 1N04,IN09, IN11, IN13 va IN15. Trong qua trinh giai quyét vu
an do da hét han thué sap ngay 07/02/2015 va da bi thu hoi nén 6ng B va ba N
d3 c6 don khong yéu cau ba H tra sap 1N04 nira.

Nay 6ng Tran Ngoc B va ba Phan Kim N yéu ciu ba Tran Thi Thu H tra
lai 04 sap tai chg An Pong Plaza gém céc sap s6 1N09, IN11, IN13 va IN15;
Tra tién bdi thuong thiét hai tam tinh 13 1.000.000.000 dong (Tinh tir ngay
17/11/2014 &n ngay 17/9/2015, 25.000.000 ddng/thang/sap). Ngoai ra, ba H
con phai tra tién thué sap dén ngay xét xu.

Ngay 17/3/2017 Toa an nhan dan quan 5 nhan dugc don xin rat yéu cau
doi lai cac sap 1N09, IN11, IN13 va IN15 caa ong D ba N vi dén thoi diém nay
cac sap trén da hét thoi han thué va gitt nguyén yéu cau doi boi thuong dbi véi
cad 04 sap cu thé 1a:
Ddi v6i sap 1N09 boi thuong sb tién 1a 820.583.000 dong cu thé:
- Tur 17/11/2014 dén 31/12/2014: 22.500.000 dong/30 ngay x 44 ngiy =
33.000.000 dong.

- T 01/01/2015 dén 07/02/2017: 32.500.000 dong x 24 thang 7 ngay =
787.583.000 dong.

Dbi v6i sap 1N15 boi thuong sb tién 1a 820.583.000 dong cu thé:

- Tur 17/11/2014 dén 31/12/2014: 22.500.000 dong/30 ngay x 44 ngiy =
33.000.000 dong.

- T 01/01/2015 dén 07/02/2017: 32.500.000 dong x 24 thang 7 ngay =
787.583.000 dong.

Déi voi sap IN11 va sap IN13 boi thuong sb tién 1a 1.432.173.000 dong

cu thé:

- T 17/11/2014 dén 31/12/2014: 22.300.000 dong/30 ngay x 2 sap x 44
ngay = 65.413.000 dong.

- Tt 01/01/2015 dén 07/02/2017: 28.200.000 ddng x 2 sap x 24 thang 7
ngay = 1.366.760.000 dong.

Tai ban ty khai ngay 13/01/2015 bi don- ba Tran Thi Thu H trinh bay:

Sap 1N09 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s6 21196 ngay 4/8/2004.

Sap IN11 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s6 15950 ngay 29/6/2005.

Sap 1L08 do ba N mua lai tir ba Nguyén Thi H.

Sap IN13 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s6 29320 ngay 10/11/2005.

Sap 1L06 do ba N mua lai tir ba Nguyén Thi H.

Sap IN15 do ba N dimg tén mua theo hop ddng sang nhuong gian hang
s6 02906 ngay 23/01/2007

Sap 1N04 do ba H dimg tén mua theo hop ddng sang nhuong gian hang

s6 009350 ngay 29/3/2011.



07 sap néu trén la ctia ba, do ba tu bd tién ra mua va vi 1y do gia dinh nén
ba c¢6 nhd cha me rudt 13 ong B va ba N dung tén gitip. Nay dbi v6i yéu cau khoi
kién ctia nguyén don ba khong dong ¥ vi cac sap 1N09, INTI, IN13 va IN15 la
cua ba nhan chuyen nhuong va khong dong y voi yéu cau b01 thuong thiét hai
téng cong sd tién tam tinh 1 1.000.000.000 dong.

Nguroi c6 quyén loi, nghia vu lién quan :

- Ong Tran Lé C : vang mdt khong ré y kién.

- Cong ty 6 phan dau tw An Péng do éng Nguyén Phude H dai dién theo
uy quyeén trinh bay: Céc sap néu trén tai An Pong Plaza trudc day la ctia Cong
ty TNHH VTP. Ngay 09/4/2007, Cong ty TNHH VTP va ong Vii Ba C, Truong
Nguyen Anh M va Duong Duy M ky ban thoa thuan vé viéc gdp vbn bang tai
san dé mua c6 phan Cong ty C6 phan Thuong mai An Bong. Vi vy hién nay
cac sap nay thudc so hiru cua Cong ty C6 phan dau tu An Bong.

Sap 1N09 do 6ng Tran Ngoc P ding tén mua theo hop dong sang nhugng
gian hang s6 21196 ngay 4/8/2004.

Sap IN11 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s6 15950 ngay 29/6/2005.

Sap IN13 do 6ng Tran Ngoc P dung tén mua theo hop dong sang nhuong
gian hang s6 29320 ngay 10/11/2005.

Sap IN15 do ba N dimg tén mua theo hop ddng sang nhuong gian hang
s6 02906 ngay 23/01/2007.

Ngoai ra, Cong ty C6 phan dau tu An Pong khong c6 ¥ kién va yéu cau gi
vé ndi dung tranh chép giita 6ng D, ba Nguyét va ba H.

Ngueoi lam chiing: Toa an c6 triéu tap 6ng Tran Hiru D dén toa dé lam rd
su viéc nhung 6ng P c¢6 don cho rang khong lién quan dén vu an va yéu cau
duoc Véng mit tai cac budi lam viée, hoa giai, xét xur cuia Toa an.

. Bananso thAm tuyén xu : - AR dung khoan 2 Biég 26; diém a khoan 1
biéu 35‘; diém c k‘hoén 1 biéu 39, Die}u 138, khoan 2 Diéu 229, khoan 2 Diéu
244, bicu 266, bicu 273 cua Bo luat T6 tung dan su;

- Ap dung Diéu 255, Piéu 260, Diéu 604, Diéu 605 va Diéu 608 cua Bo
luat Dan sy nam 2005 ;

- Ap dung Diéu 27 Phap 1énh an phi, 18 phi Toa 4n ;

- Ap dung Luat Thi hanh an dan sy.

Tuyén xur:

1. Pinh chi mdt phan yéu cau khai kién ciia 6ng Tran Ngoc D va ba Phan
Kim N 1a doi lai cac sap 1N09, sap INI11, sap IN13, sap IN15 thude lau 1 tai
trung tdm thuong mai-dich vu An déng II, s6 18 An Duong Vuong, Phuong 9,
Quan 5, Thanh pho H6 Chi Minh.

2. Chap nhan mot phan yéu cau khéi kién ctia nguyén don:



Budc ba Tran Thi Thu H thanh todn cho 6ng Tran Ngoc P s6 tién boi
thuong trong thoi gian sir dung céc sap IN09, sap IN11, sap IN13 thudc lau 1
tai trung tim thwong mai-dich vu An déng II, s6 18 An Duong Vuong, Phudng
9, Quan 5, thanh phé H6 Chi Minh ké tir ngay 17/01/2014 dén ngay 07/02/2017
s6 tién 13 1.253.920.860 ddng va thanh toan ba Phan Kim N sb tién bdi thuong
trong thoi gian st dung cac sap IN15 thudc lau 1 tai trung tim thuong mai-dich
vu An déng II, s6 18 An Duong Vuong, phuong 9, quin 5, thanh phd Hd Chi
Minh ké tir ngay 17/01/2014 dén ngay 07/02/2017 s6 tién 1a 820.583.000 dong.

Ba H phai thanh toan sd tién trén 1am mot 1an ngay sau khi ban an c6 hiéu
luc phap luét.

Thi hanh tai Co quan Thi hanh 4n dan su ¢6 thim quyén.

Ké tir khi ban an ¢6 hiéu luc phap luat hoac ké tir ngay 6ng Tran Ngoc b
va ba Phan Kim N c6 don yéu cau thi hanh 4n cho dén khi thi hanh 4n xong tat
ca cac khoan tién néi trén, hang thang ba Tran Thi Thu H con phai chiu khoan
tién 141 ctia s tién con phai thi hanh an theo quy dinh vé 13i suét tai diéu 468 cua
B0 luat dan sy nam 2015 tuong tng vai thot gian cham thi hanh an.

3. V& chi phi dinh gia: Ong Tran Ngoc B chiu chi phi dinh gia 1a 179.000
ddng, ba Tran Thi H chiu chi phi dinh gia 371.000 dong. Ba H phai thanh toan
cho ong B ba N sb tién 1a 371.000 dong.

4. Vé an phi:

Hoan lai cho 6ng Tran Ngoc P ba Phan Kim N s6 tién 200.000 dong ma
d3 nop theo bién lai thu tién s6 08959 ngay 25/11/2014 ctia Chi cyc Thi hanh an
dan sy Quan 5, TP.HCM.

Ba Tran Thi Thu H phai chiu an phi dan su so tham 1a 73.490.000 dong.

Ong Tran Ngoc D phai chiu an phi dan su so thAim 1a 41.965.000 dong.
Hoan lai tién tam ¢mg an phi cho 6ng D ba N 1a 21.000.000 dong theo bién lai
thu tién sb 09605 ngay 28/9/2015 cua Chi cuc Thi hanh an dan sy Quan 5
TP.HCM.

Ngoai ra ban 4n so thim con tuyén vé quyén, nghia vu thi hanh an va
quyén khang céo cua cac duong sy theo luat dinh.

Sau khi xét x{r so tham,

Ngay 05/07/2017 Toa an nhan dan Quén 5 nhan don khang cao cua bi
don-Ba Tran Thi Thu H, khéng c4o toan bd ban an dan sy so tham.

Ngay 20 thang 7 nam 2017 Toa an nhan duoc don khang cao cua nguyén
don-o6ng Tran Ngoc b khang cao mét phan ban an dan sy so tham.

Tai phién toa phiic thim,

Nguyén don khong rat don khoi kién, nguoi khang cao khong rat yéu cau
khang cédo, cac bén duong sy khong théa thuan véi nhau vé viée giai quyét vu
an.



Ong Ly Gia P 1a dai dién theo uy quyén cta nguyén don-6ng Tran Ngoc
b va ba Phan Kim N trinh bay :

Thuc té ong D va ba N 1a nguoi truc tiép dimg tén , ky hop dc‘)ng chuyén
nhuong quyén str dung sap voi Cong ty TNHH VTP , viéc ba H xuét trinh bang
ghi am va Toa an cap so tham cho rang day 1a chu’ng ctr phia ba H dé bac mot
phan yéu cau cua nguyén don 13 khéng c6 can cit phap luat vi mic du ong D
thtra nhan giong noi cua minh trong bang ghi am, tuy nhién bang ghi am khong
ghi rd ngudn goc, thoi gian do do dé nghi Hoi dong xét xir khong xem bang gh1
am ba Ha xuat trinh 13 chimg ctr ma can cir vao hop d6ng chuyén nhuong dé glai
quyét vu an theo huéng chip nhan toan bd yéu cau nguyén don, sira 4n so tham.

Bi don - ba Tran Thi Thu H trinh bay :

Trudc day to6i 1a nguoi truc tiép kinh doanh tai cho An Pong, do mau
thuan véi chéng va sg chong tranh chap vé tai san nén mic du 1a ngudi b tién
ra mua sap nhung t61 nho cha me t61 1a 6ng P va ba N dung tén, trong qua trinh
lam #n chung gitta t6i va cha me mau thuin do d6 to6i mdi ghi 4m cudc nodi
chuyén gitra t0i va 6ng b, ba N. Trong bang ghi am c6 ndi dung toi la nguoi ban
dau bo tién ra mua cac sap, do do dé nghi Hoi dong xét xir sira lai an so tham,
béc toan bd yéu cau cta nguyén don.

Ong Nguyén Phuéc H }é dai dién theo uy quyén ctia ngudi co quyén loi,
nghia vu lién quan-Cong ty c6 phan dau tu An Dong trinh bay : Ong b va ba N
la nguodi dung tén ky hop dong chuyen nhuong quyén st dung cac sap vdi Cong

ty TNHH VTP. Vi¢c tranh chap quyén su dung sap gitra nguyén don va bi don,
phia Cong ty khong co y kién.

Nguoi c6 quyén loi nghia vu lién quan 6ng Tran Lé C : Vang mit.
Nguoi lam chimg- Ong Tran Hiru B : C6 don xin vang.
" Pai dién Vién Kiém sat nhan dan Thanh phé Hb Chi Minh trinh bay quan
diém :
Vé thu tuc t6 tung :
Hoi dong xét xir, cac dwong su da thuc hién ding quy dinh cta phap luat.
Vé noi dung khang céo :
- Xet thdy cAp so tham cin ctr vao ndi dung bang ghi am lam céan ctr dé giai
quyét vu an 1a phu hop voi luat dinh, dé nghi bac don khang céo cua 6ng b va

ba H, giit nguyén an so tham.
NHAN PINH CUA TOA AN

Sau khi nghién ctru cac tai lidu c6 trong hd so vu an dugc tham tra tai
phién toa, Hoi dong xét xir nhan dinh:

[1] Thoi han khéng cao : Ngay 05/07/2017 Toa an nhan dan Quan 5 xét xu
va tuyén ban 4an dan sy so tham s6 100/2017/DS-ST. Ngay 05/7/2017 Toa an
nhan dan Quan 5 nhan dugc don khang cao cua bi don ba Tran Thi Thu H, ngay
20/7/2017 Toa &n nhan dan Quan 5 nhan dugc don khang cao cua nguyén don
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ong Tran Ngoc D. Can ct Diéu 273 cua Bo luat td tung dan sy 2015, khang céo
con trong han luat dinh nén duoc xem xét.
[2] Noi dung khang c4o

Boz véi yéu ciu khang cdo cua nguyén do‘n-ong Trin Ngoc D: Ong D
yéu cau sira mot phan ban dn dan sy so tham ciia Toa dn nhén dan Qudn 5 theo
huéng chdp nhédn toan bg yéu cau khoi kién ciia ong D, budc ba H phdi trd cho
ong D s6 tién 2.252.756.000d (Hai 1y hai tram ndm muwoi hai ngan bay tram
ndam muoi sdu ngan dong).

Tda 4n cép so thim can cit vao chimg ctr 1a doan ghi 4m dé bac mot phan
yéu cau khai kién cia nguyén don nén trude tién Hoi dong xét xir danh gia
chimg cir 14 doan ghi 4m duogc luu trong USB mau den, bac hiéu Apacer tong
thoi gian ghi dm 1a 03 gio 06 phut 05 gidy. D1 kem vé1 USB 1a bién ban lam viéc
ngay 26/06/2015 (but luc 142) ghi nhén vé Xuat xr cla tai liéu va Bién ban d6i
chét ngay 04/08/2015 (bt luc 144- 149) ghi lai doan trich xuét ctia bang ghi am
bang van ban di duoc cac duong su xac nhin vé giong noi cua minh trong doan
ghi 4m nén can ctr vao Khoan 2 Diéu 92, Khoan 2 Diéu 95 Bo luat té tung dan
su 2015 tai liéu nay dugc xem la chimg ctr hop phap. Toa an nhan dan Quén 5
can ctr vao tai lidu ndy dé xem xét giai quyét vu an 1a ding phap lut.

Nhu vy, yéu cau khang cdo cia nguyén don- ong Tran Ngoc b dé nghi
khong xem doan ghi am nay 1a chung ctr, chap nhén toan b yéu ciu cta nguyén
don 1a khong c6 co so dé chap nhan.

Déi vdi yéu ciu khdng cdo ciia bi don — Ba Tran Thi Thu H : Ba H
khéng cdo toan bé ban dn so tham 1y do ba H khéng dong ¥ véi ndi dung ciia
ban dn, toan bo 4 sap IN09, INI1, IN13, INI5 la tai san cua ba H nho cha me
dung tén ho.

Nhu nhan dinh bén trén, tai liéu ghi am dugc xem la chung ctr hop phap.
Céan cu vao ndi dung da du’(yc trich xuat tr USB ghi am “...may bo ra cai sap
NO9 do la 113 triéu . ’, ) . Cai sap NO09 I 01 cdi, cdi 1C49. Liic dau bé von
ra 02 cai..” “ luc dau may bo von ra dé ma may du’ng tén ...” “... Vi du nhu
luc bay gzo’ may mua vai cdi sap, roi may giao cho ma may thl no khac noi di
phdi néi lai, con van dé nay, mua thiéu tra gép, tién lam loi nhudn tir nhu’ng
cong sirc cua nguoi trong sap ra.. . " ... Ngay lic dau ma may khong co von
7 ...mgt it von may bo ra cdi sap ]]3 triéu tién tra 30% may ciing bé ra céng
sirc ciia may...” Ong D thira nhan day 1a giong noi ciia 6ng B. Nhu vay c6 co sé
cho rang ba H bo tién 30% ban dau dé mua 02 sap 1a 1N09 va 1C49.
Cin ctr vao 10i khai cua cac dwong sy, can ctr vao don xin chuyén doi
gian hang ciia ba Phan Kim N va ong Tran Ngoc D ngay 22/7/2005 (but luc 356)
¢ co s& dé xac dinh rang sap 1C49 ban dau do ba N dimg tén sau d6 hoan doi
thanh 1N13 cho 6ng D ding tén.

~ Nhu vay Toa 4n clp so thAm nhan dinh 02 sap IN09 va sap I1N13 do ba H
bd von ra 30% b‘an dau nén gia tri st dung 02 sap chia theo ty 1€ ba H nhan 730%
(cong suc ban dau) , con 70% con lai khong xac dinh dugc cong stc cu thé cua
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mdi bén nén chia 1am 2 phan mdi bén dugc nhan 35% la phu hop.

DPdi véi 02 sap IN11, IN15 tuy khéng duoc dé cap cu thé trong doan
bang ghi am nhung can ctr vao doan ghi am co6 ndi dung “... liic dau la mua cdi
sap tra gop, loi nhudn tw cdi sap roi de ra hai cai, ba cdi, nam cai, muoi cai, do
ciing la céng siwc cua nhitng nguoi trong gia dinh thi moi co cdi loi nhudn, co
tai san ngay hom nay...” dugc 6ng D thura nhan la giong ndi cua 6ng B nhu vay
c6 co s¢ dé xac dinh rang tién mua sap IN11 va IN15 la tir g1 nhuan cua 02 sap
ban dau 1a IN09 va IN13. Toa an cap so tham cho rang ba H khong ching minh
duoc da dau tu vao 02 sap nay va hi¢n tai sap do ba N va ong b truc ti€p mua
cua Cong ty VTP nén ba H c6 trach nhiém boi thuodng toan bo thiét hai phat sinh
trong thoi gian ba H sir dung 02 sap néu trén 1a khong ¢6 co s6. Tuy nhién
khong thé xac dinh dugc cu thé cong suc cia ba H cling nhu cia vg chong 6ng
D, ba N dong gép nhu thé nao trong 02 sap I1N11 va 1N15 nady nén moi nguoi
dugc nhan % gia tri st dung cua sap IN11 va IN15.

Do cac bén khong thdng nhat duoc voi nhau vé thiét hai phat sinh, Cap so
tham can cur vao gia thué theo bién ban vé viéc dinh gia thué tai san ngay
02/06/2016 dé 1am can ctr tinh thiét hai 1a hop ly.

q Tu nhﬁ’ng nhan dinh trén, Ho1 déng x€ét XU stra mot ph?m ban an dan su so
tham. Cu thé:

wD(A)i voi sap IN09: Ba H phai bdi thudng cho 6ng D 35% gia tri sir dung
cu thé 1a 287.204.085 dong

wDéi véi sap IN11: Ba H phai boi thuong cho 6ng B 50% gia tri sir dung
cu thé 1a 358.043.250 dong.

wDéi voi sap IN13: Ba H phai boi thuong cho 6ng B 35% gia tri sir dung
cu thé 1a 250.630.275 dong.

Nhu vay tong cong ba H phai boi thuong cho 6ng D la 287.204.085 +
358.043.250 + 250.630.275 = 895.877.610 dong.

" Dbi véi sap IN15: Ba H phai bdi thuong cho ba N 50% gia tri st dung cu
thé 14 410.291.500 dong.

Do nguyén don chi yéu cdu mot minh ba H chiu trach nhiém bdi thudng,
béqu xac nhan mot minh ba kinh doanh va tur chiu trach nhiém do d6 ban an so
tham budc mot minh ba H chiu trach nhiém boi thuong 1a ¢6 co sé.

~ Ddi v6i nhitmg ndi dung khéc ciia 4n so thim khong bi khang céo, Hoi
dong xét xu khong xét.

[3] An phi so thim:

Do stra mot phﬁn an so thim, an phi dan sy so tham duoc tinh lai nhu sau:

Ba H phai chiu an phi so thAm trén s6 tién phai tra cho 6ng P
(895.877.610 dong) la: ‘
36.000.000 d + (95.877.610d x 3%) = 38.876.328 dong.



Ba H phai chiu 4n phi so tham trén s6 tién phai tra cho ba N (410.291.500
dong) la:

20.000.000 @ + (10.291.500d x4%) = 20.411.660 dong

Tong cong ba H phai chiu 4n phi so tham la: 38.876.328 & +20.411.660 d
=59.287.988 ddng.

Ong D phai chju 4n phi so tham trén s tién khong dugc chap nhan 1a
1.356.878.390 & ( 2.252.756 & - 895.877.610 &).

36.000.000 & + (556.878.390d x3%) = 52.706.352 dong.

Ba N phai chiu an phi trén s6 tién khong duge chap nhan 14 410.291.500 &
(820.583.000d - 410.291.500 d)

20.000.000 & + (10.291.500d x4%) = 20.411.660 dong

Hoan lai cho 6ng D, ba N tién tam mg 4n phi da nop 21.000.000 dong
theo bién lai thu tién s6 09605 ngay 28/09/2015 cua Chi cuc thi hanh an dan su
Quan 5.

[4] An phi phic tham

,Do stra mot phﬁn ban 4an so thAm nén cin cit vao Khoan 2 Diéu 6148 Bo
luat t6 tung dan sy 2015 nguoi khang cdo khong phai chiu an phi phuc tham.

Hoan lai cho 6ng Tran Ngoc B 300.000 ddng tam tng an phi phuc thim
ma ong b da ndp thay.

Hoan lai cho ba Tran Thi Thu H 300.000 dong tam mg an phi phtc thim
ma ba H da ndp

Vi céc € trén,

QUYET PINH
. Can ctr Khoan 2 Dieu 308, Khoan 2 Dieu 92, Khoan 2 Picu 95, Khoan 2
bicu 148, biéu 273 Bo Luat to tung dan su 2015; Biéu 357 B luat dan sy 2015;
Nghi Quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thuong vu
Quéc hoi quy dinh vé mirc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi
va 1€ phi Toa an; Phéap 1énh an phi 1€ phi 2009; Luéat thi hanh an.

Tuyén xur:

- Khéng chip nhan khang céo ctia nguyén don- ong Tran Ngoc P;

- Chép nhan mot phan khang co cta bi don- ba Tran Thi Thu H;

Stra ban 4n dan sy so tham s6 100/2017/DS-ST ngay 05/07/2017 vé viée
“Poi lai tai san va boi thuong thiét hai” cua Toa an nhan dan Quén 5.

1. Binh chi mot phan yéu cau khéi kién cia ong Tran Ngoc P va ba Phan
Kim N 1a doi lai cac sap 1N09, sap IN11, sap IN13, sap IN15 thude lau 1 tai
trung tam thuong mai-dich vu An dong II, s6 18 An Duong Vuong, Phuong 9,
Quan 5, Thanh pho H6 Chi Minh.

2. Budc ba Tran Thi Thu H phai thanh toan cho dng Tran Ngoc B sé tién
895.877.610d (Tam tram chin muoi lam tri¢u tam tram bay muoi bay ngan sau
tram muo1 dong).



Budc ba Tran Thi Thu H phai thanh toan cho ba Phan Kim N sb tién
410.291.500d (Bo6n tram muoi tri€u hai tram chin muoi mot ngan nam tram
dong).

3. V& 4n phi dén sy so thim:

Ba Tran Thi Ngoc H phai ndp an phi dan su so tham la: 59.287.988d
(Ndm muoi chin triéu hai tram tdm muoi bay ngan chin trém tam muoi tam
dong).

Ong Tran Ngoc P phai ndp an phi dan su so tham la: 52.706.352d (Nam
muoi hai tri¢u bay tram 1€ sdu ngan ba tram nam muoi hai dong).

Ba Phan Kim N phai ndp an phi dan su so tham la: 20.411.660d (Hai
muoi triéu bon trim mudi mot ngan sau trim sau muoi dong).

Hoan lai cho ong Tran Ngoc P ba Phan Kim N s6 tién 200.000 dong ma
d3 nop theo bién lai thu tién s6 08959 ngay 25/11/2014 cua Chi cuc Thi hanh an
dan sy Quan 5, TP.HCM.

Hoan lai tién tam tng an phi cho ong B ba N 1a 21.000.000 dong theo
bién lai thu tién s6 09605 ngay 28/9/2015 cua Chi cuc Thi hanh an dan sy Quén
5 TP.HCM.

4. Vé an phi dan sy phtic thim:

Hoan lai cho 6ng Tran Ngoc D 300.000 ddng tam ung an phi phuc thim
ma ong Ly Gia P da ndp theo bién lai s6 AG/2014/0005430 ngay 20/07/2017 tai
Chi cuc thi hanh an dan sy Quan 5.

Hoan lai cho ba Tran Thi Thu H 300.000 ddng tam tng an phi phic tham
ma ba H da ndp theo bién lai s6 AG/2014/0005395 ngay 05/07/2017 tai Chi cuc
thi hanh an dan sy Quan 5.

5. Thi hanh tai co quan Thi hanh an dén sy c¢6 thAm quyén.

6. Vé chi phi dinh gia: Ong Tran Ngoc D chiu chi phi dinh gia 1a 179.000
ddng, ba Tran Thi H chiu chi phi dinh gid 371.000 dong. Ba H phai thanh toan
cho 6ng D, ba N s6 tién 1a 371.000 dong.

Thoi han thanh toan: Thanh toan 01 14n ngay khi 4n ¢6 hiéu lyc phap luét.

Ké tir ngay c6 don yéu cau thi hanh an cta ngudi duoc thi hanh an, néu
ngudi phai thi hanh an cham tra tién thi phai tra 1ai déi voi sé tién cham tra
turong tng v6i thoi gian chdm tra. Lai suat phat sinh do cham tra tién dugc tinh
theo murc 13i sudt quy dinh tai Khoén 2 Piéu 357 B Luat dan su 2015.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat Thi hanh &n dan su thi ngudi dugc thi hanh 4n dan sy, nguoi phai thi hanh
an dan sy co quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén
thi hanh 4n hodc bi cudng ché thi hanh an theo quy dinh tai cac diéu 6,7 va 9
Luat Thi hanh &n dan sy; thoi hi¢u thi hanh an dugc thyc hi¢n theo quy dinh tai
Diéu 30 Luat Thi hanh 4n dén sy.

Bén &n c6 hiéu luc ké tir ngay tuyén an.
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Noi nhin: TM. HOI PONG XET XU PHUC THAM
- TAND TC; THAM PHAN — CHU TQA PHIEN TOA
- TAND cép cao tai TPHCM;

- VKSND TP.HCM;

- TAND Quén 5;

- Chi cuc THADS Quaén 5;

- Cuc THADS TPHCM,;

- Cac duong sw, Duong Tuan Vinh
- Luu ho so vu an, VP.



