TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH DPoc 1ap — Tu do — Hanh phiic

Ban 4n s6: 92/2018/DS-PT
Ngay 11 thdng 5 nam 2018
Vé viéc “ Tranh chdp quyén so
hitu nha va quyén sir dung dat,
doi tai san”

NHAN DANH
NUOGC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

Véi thanh phin Hpi dong xét xiv phiic thdm géom c6:

Thdam phdan — Chii toa phién toa: Ong Lé Thanh Vin

Cdc Tham phdn: Ong Pham Tri Tuan

Ong Ph Vin Yén

Thuw ky phién toa: Ba Uc Minh Thanh Thiy, Thu ky Toa an nhan dan cap
cao tai thanh phé H6 Chi Minh.

Pai dién Vién kiém sdt nhdn déan cdp cao tham gia phién toa:

Ong Nguyén Kim Poan, Kiém sat vién cao cép.

Ngay 11 thang 5 nam 2018, tai tru s¢ Toa an nhan dan cép cao tai thanh
phé H6 Chi Minh xét xir phuc tham cong khai vu an dan su thu 1y sb
352/2017/TLPT-DS ngay 09 thang 11 nam 2017 vé viéc “Tranh chdp quyén sé
hitu nah, quyén sir dung dat va doi lai tai san’;

Do ban an dan sy so tham s6 26/2017/DS-ST ngay 31 thang 8 nam 2017
ctia Toa an nhan dan tinh Ba Ria — Viing Tau bi khang cao.

Theo quyét dinh dua vu an ra xét xir phic tham sé 98/2018/QDPT-DS

ngay 04 thang 01 nam 2018 gitra cac duong su:
Nguyén don:

1. Ong Nguyén Kim M, §inh nam 1942; dia chi: duong H, phuong T, Quan
7, Thanh pho H6 Chi Minh. (vang mait)

2. Ba V6 Anh T, sinh nam: 1955. (c6 mit)

3. Ong Ph Tuén A, sinh nim 1982. (vang mat) o

Cung dia chi: duong Ng, Phuong 5, Quan 3, Thanh phd H6 Chi Minh.

4. Ba Nguyén Kim D, sinh ndm 1946; dia chi: duong Ng1, Phuong 8, Quan
10, Thanh pho H6 Chi Minh (cé mat).



, 5. Ong V’6 Kim Th, sinh ne”}m 1966; dia chi: duong Q, Phuong 10, quan Go
Vap, Thanh phd H6 Chi Minh (vang mat).

6. Ba Nguyén Thi Ng, sinh nim 1962 (ving mit).
7. Ba Phan Minh Thi, sinh nim 1997 (ving mit).
Dia chi: dudong Nh, Phuong 7, quan Ph, Thanh phd H6 Chi Minh.

8. Bé Vo Anh Ng1, sinh nim 1941; dia chi: duong Ng, Phuong 5, Quén 3,
Thanh pho HO Chi Minh.(c6 mat)

9. Bg‘l Phan Qué H, sinh nam 1972; dia chi: J Ave. W O. N9A-5A8.
Canada. (vang mat)

’ 10. Ba Phan Thi Ngoc Ng2, sinh nam 1965; dia chi: De B, M, Q, Canada.
(vang mat)

11. Ba Phan Thi Thu V, sinh nam 1953; dia chi: DI P- 52120 A S | R,
Phép. (vang mat)

Nguoi dai dién hop phdp ciia dng Nguyén Kim M Ba Nguyén Kim D, sinh
nam 1946; dia chi: duong Ng1, Phuong 8, Quén 10, thanh pho H6 Chi Minh.
(giay uy quyén ngay 20/3/2013). (c6 mat)

Nguoi dai dién hop phdp cia dng Ph Tudn A, 6ng V6 Kim Th, ba Phan
Minh Thl, ba Nguyen Thi Ng: Ba VO Anh T, sinh nam 1955 ( Giay Uy quyén
ngay 21/6/2016). (c6 mat)

) Nguoi dai dién hop phap ciua ba Th2 V, ba Ngoc Ng2, ba Qué H: Ba V6
Anh Ngl, sinh nam 1941 (Giay uy quyén ngay 19/11/2012; ngay 07/11/2012;
ngay 26/11/2012). (c6 mat)

Bidon:

1. Ong Cao Vin Ph, sinh nim 1928. (c6 mit)

2. Ong Nguyén Hiru H1, sinh nim 1972. (ving mit)
3. Ba Nguyén Kim Th2, sinh nim 1958. ( c6 mit)

Cung tru tai dia chi: Khu phé T1, thi trdn D, huyén b, tinh Ba Ria — Viing
Tau.

4. Ong Nguyén Thanh Th3 (da chét).

Nguoi thira ké quyén va nghia vu t6 tung ctia 6ng Th3:
- BaNguyén Thi G, sinh nam 1935 (ving mat).

- Ong Nguyén Hoang Phl, sinh nam 1958 (vang mat).
- Ong Nguyén Minh Ph2, sinh nim 1963 (vang mat).
- Ong Nguyén T4n Ph3, sinh ndm 1965 (c6 mit).

- BaNguyén Thi M2 Tr, sinh nim 1970 (ving mit).

- Ong Nguyén Hiru Th4, sinh nam 1972 (c6 mit).



Cung dia chi: Khu phé T1, thi tran D, huyén D, tinh Ba Ria — Viing Tau.

Nguoi dai dién hop phdp cua ong Nguyén Hitu HI: Ba Nguyén Thi M2 X,
sinh ndm 1964; dia chi: ap A, xa Al, huyén L, tinh Ba Ria — Viing Tau (theo giay
uy quyén ngay 11 thang 3 nam 2013). (c6 mat).

Ngueoi bdo vé quyén va loi ich hop phdp ciia 6ng Nguyén Hiru HI 1a: Ong
Pham H, luat su Van phong luat su Pham H thudc doan Luat su tinh Ba Ria —
Viing Tau (c6 mat)

Nguwoi c6 quyén lgi, nghia vu lién quan:

1. Ong Cao Vian Th5, sinh nam 1954 (ving mit).

2. BaNguyén Thi T1, sinh nam 1930 (vang mat).

3. Ong Poan Minh P, sinh nam 1957 (c6 mat).

4. Ba Tran Thi H2, sinh nam 1969 (ving mit).

5. Ong Nguyén Thanh M1, sinh nam 1955 (vang mit).

Cung dia chi: Khu phé T1, thi trdn D, huyén b, tinh Ba Ria- Viing Tau.

7(A)ng Ths, ba T1 uy quyén cho ba Cao Thi Thanh Th6, sinh nam 1975; dia
chi: t6 10, khu pho T1, thi tran D, huyén D, tinh Ba Ria- Viing Tau (theo giay uy
quyén ngay 04/11/2016) ( c6 mat).

6. Ba Luong Thi U, sinh nam 1927 ( da chét)

Nguoi ké thira quyén va nghia vu t6 tung cta ba U:

- Ba Luong Thi Th7, sinh nim 1952; (vang mit)

- BaNguyén Thi Thu A1, sinh nim 1966; (ving mit)

Cung dia chi: T6 29/8 O4, 4p H 1, thi trdn L1, huyén L, tinh Ba Ria — Viing
Tau.

- Ong Nguyén Thanh M1, sinh ndm 1955; (ving mit)

- Ong Nguyén Hiru H1, sinh ndm 1972; (ving mat)

Cung dia chi: Khu phd T1, thi tran B, huyén D, tinh Ba Ria- Viing Tau.

- Ong Nguyén Anh T2, sinh nim 1956; dia chi: dudong Phl, thi tran L,
huyén L, tinh Ba Ria — Viing Tau. (c6 mat)

- Ong Nguyén Hitu L, sinh nam 1961; dia chi: ap A, xa A2, huyén L, tinh
Ba Ria — Viing Tau. (vang mat)

- Ba Nguyén Thi M2 X, sinh nam 1964; dia chi: ép A, x& Al, huyén L, tinh
Ba Ria — Viing Tau. (c6 mat)

- Ba Pham’Th@ Thu Th8, sinl’1 nam 1969; dia chi: duong Ph2, Phuong 6,
Quan &, thanh ph6 H6 Chi Minh. (vang mat)

Ngudi dai dién hop phap cua ba Th7, ba Th8 la 6ng Nguyén Anh T2 (theo
hop dong uy quyén ngay 23/11/2016 va ngay 24/11/2016). (c6 mét)



Nguoi dai dién hop phap cua ba Tran Thi H2, ong Nguyén Thanh M1, ong
Nguyén Hitu L, ba Nguyén Thi Thu Al la ba Nguyen Thi M2 X (theo giay uy
quyén ngay 17/11/2016, ngay 09/01/2017). (c6 mat)

7. Uy ban nhan dan huyén D, tinh Ba Ria - Viing Tau.

Nguoi dai dién theo phap luat: ong Ta Van B, chirc vu: Chu tich Uy ban
nhan dén huyén D. (c6 don xin vang mit)

Ngudi bao vé quyén va loi ich hop phap 1a: 6ng Nguyén Van H - Chuce vu:
Phé trudng Phong tai nguyén va méi truong huyén D (co don xin vang mit).

NOI DUNG VU AN:

Theo don khéi kién, don khoi kién bé sung va qud trinh t6 tung tai toa, C4C
nguyén don, dai dién uy quyén cua cdc nguyén don trinh bay:

~(A)ng ba cua cac nguyén don la 6ng Nguyén Vin Y (chét nim 1948) va ba
Nguyéen Thi Trl (L€ Thi M2 chét nam 1962) ¢6 03 ngudi con la ba Nguyen Thi
D1, 6ng Nguyen Kim Th9, 6ng Nguyen Kim S hién ciing dé chet con cac chau la
11 nguoi 1a cac nguyén don. Ong Y, ba Trl chet khong d€ lai di chic, cling
khong c6 gidy to giao cho ai quan ly, su dung tai san. Can cir cac nguyén don su
dung d¢€ khai kién 1a cac giay to do 6ng Y, ba Trl dimg tén, gom:

Gidy ban dut hai s¢ dat ngay 26/2/1924;

To chiéu ban 01 so dat ngay 30/10/1918;

To chiéu ban 01 so dat ngay 31/10/1918;

To ban dut 01 so dat ngay 29/3/1921;

To ban dut 01 so dat ngay 28/12/1917:

To mua nha ngay 09/4/1931;

Cac nguyén don tranh chap cac tai san sau:

1. Quyén sir dung phan dién tich dat 4624.7m?, dién tich dat 4852.6 m”
(theo so do vi tri cua Trung tam ky thuat Tai nguyén va Mai truong tinh Ba Ria
Ving Tau 1ap ngay 25/01/2008) trén dat c6 04 ngdi mg, nha xay trén di¢n tich dat
4.686, 8m va cac vat dung nhu sau: 05 bo van go gd, 02 ban tho gb g0, 01 ti tho
gd ¢6 can xa ctr, 04 ban g (01 ban gd 1,9m x 0,8m; 01 ban vudng chan co tram
hoa van; 01 ban tron duong kinh 1,2m; 01 ban dai 2,4m x1,Im co6 (~:an xa cu); 03
sap tho bang go; 02 b lu dong 1on; 02 giwong go; 02 tam lieng go; 02 bd dung
lta bang go thuong; 03 khung anh 16n c6 khung g6 mat kinh trong dé c6 anh tho
cua Ong Y, ba Trl, ba D1, liét sy Nguyeén Kim S (mot khung c6 08 anh).

Quyén str dung dat, nha trén nay Ia thira 01 to ban do s6 90, thira 59 to ban

d6 84, dat da duogc cap giay ching nhan quyen sur dung dat ding tén 6ng Nguyén
Hiru H1. Ngbi nha do 6ng Y, ba Trl xay va mua sam cac do dac trong nha.

Nhiing tai san trén 6ng Y ba Trl dé lai cho con la 6ng Nguyén Kim S. Sau
khi 6ng S chet nam 1966 thi ba Nguyen Thi D1 (chet nam 1992) quan ly tai san
trén, dén nam 1976 ba D1 cho vg chong 6ng Nguyén Kha P1, ba Luwong Thi U
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cung 05 ngudi con vao & nho tam trén nha dat vi khi d6 ho dang cho xay nha méi
va ¢ cung, viéc cho & nho chi ndéi miéng khong 1ap thanh van ban. Khi ba D1 con
séng cling nhu sau nay thi ba D1 va 6ng M con dng S van thim nom nha dit, tho
cling 6ng ba to tién nhung gia dinh 6ng H1, ba U khdng thdng béo vé thoi diem
di ké khai dang ky quyén su dung dat tai dia phuong cho ba D1 hay ong M ma lai
di dang ky quyén sir dung dat va dén nam 2000 6ng M méi biét. Hién nay trén
dat van con 4 ngdi mo 1a mo éng Y, ba Trl, 6ng Th9 va 01 ngudi con ba D1 chét
khi con nho, co thém mé 6ng D1, ba U,

Trudc day chi minh 6ng Nguyén Kim M dung don khoi kién, nhung do tai
san 1a cia gia toc dé lai, nén nhiing ngudi con sdng trong gia toc 11 nguoi da
d6ng dimg don khoi kién va lam lai don khai kién.

Nay cac nguyén don yéu cau Toa 4n giai quyét budc 6ng Nguyén Hitu H1
tra lai toan bo dién tich dét thudc thira 01 to ban d6 s6 90, thira 59 t& ban d6 s6 84
va nha tir dudng duoc xdy dung trén dién tich thira dat 01 to ban d6 90 va cac tai
san trong nha tir duong néu trén. Nha hién nay éng H1 da pha bo va xay nha maéi
nén yéu cau 6ng H1 khdi phuc lai nhu trudc.

2. Thura dat dién tich 1607m? (theo so dd vi tri cua Trung tdm k§y thuat Tai
nguyén va Mai trudng tinh Ba Ria Viing Tau lap ngay 25/01/2008). Khi con song
6ng Y, ba Trl c6 cho cha me dng Cao Van Ph xay dung nha o trén dién tich dat
trén. Ong Ph séng ciing cha me va sir dung cung, khi cha me 6ng Ph chét thi dng
Ph tiép tuc sir dung va da di diang ky ké khai va duoc cap gidy chiing nhan quyén
str dung dat.

Nay, cac nguyén don yéu céu‘Tc‘),a an bu¢c 6ng Cao Van Ph tra lai toan by
dién tich dat thudc thira 83 to ban do so 84, thira 108 to ban d6 so 85 cho gia tdc
ong Y ba Trl.

3. Quyén sir dung dat dién tich 699,9m? thudc thira sé 85 t& ban dd sb 84
toa lac tai thi tran D, huyén P (theo so dd vi tri cua Trung tdm ky thuat Tai
nguyén va Moi trudng tinh Ba Ria Viing Tau lap ngay 25/01/2008) khi con song
6ng Y, ba Trl c6 cho 6ng Nguyén Van L1 14 anh rudt 6ng Y muon dat canh tac
dén nay, 6ng L1 da chét hién nay ba Th2 la chau cé ngoai cia 6ng L1 dang la
nguoi st dung, con 6ng Th3 duoc cap gidy ching nhan quyén sir dung dat.

Tuy nhién, nam 2011 Ong Th3 da di chinh ly lai gidy ching nhan quyen sur
dung dat khong con thira dat s6 85 trong glay chirng nhan quyén su dung dat cua
6ng Th3. Do do, hién nay thtra 85 t& ban d6 s6 84 chua dugc cap gidy ching
nhan QSD dat cho ai. Vi vdy, cac nguyén don xin rit yéu cau khoi kién d6i véi
6ng Th3, ba Th2 ddi véi thira 85 td ban dd sé 84 va dé nghi Toa an dinh chi mot
phan yéu cau khai kién d6i voi 6ng Th3, ba Th2.

Cac nguyén don dong Y voi két qua do vé theo so do vi tri ngay 25/01/2008
cua Trung tam k¥ thuat Tai nguyén va Mai truong tinh Ba Ria Viing Tau khong
yéu cau Toa an do v¢ lai.

Trong qud trinh t6 tung Cac bi don:



L Ong Nguyén Hiru H1 va ba Nguyén Thi M2 X 1 ngudi dai dién theo uy
quyén cua 6ng H1 trinh bay:

Ong H1 dang sir dung dién tich 1a 9122m* gom céc thira 525/2.892m?
(trong d6 c6 300m? thé cu), 334/2007m?, 336/2180m?, 440/2043m? t& ban do sb
33 x& P cii, nay |a thira 01/4624.7m? t& ban dd 90, thira 59/4852.6m” t& ban dd 84
toa lac tai thi trAn D; trén thira 01 c6 nha. Ngudn gbc nha dat trén 12 cua ong Y dé
lai. Truéc nam 1975 ba D1 la con 6ng Y da cho cha me 6ng H1 la 6ng Nguyén
Kha P1, ba Luong Thi U, chu yéu 13 dat néng nghiép, cin nha di hu hong nhiéu
do bi bom, do thoi gian. Nam 2001 6ng D1 chét thi me con 6ng H1 tiép tuc sir
dung va duogc cap gidy ching nhan quyén st dung dat nam 2003 dung tén éng
H1; nam 2013 ba U chét 6ng H1 vén tiép tuc str dung dén nay. Hién nay can nha
da ci nat khong st dung dugc nén nam 2011 6ng H1 da xay dung nha méi trén
nén cii, con cac tai san khac ciing da hu hong tir khi 6ng H1 vé ¢. Ngoai ra trén
dat con can nha caa 6ng M1 méi xay dung, con dién tich dat 6ng H1 dang canh
tac trong hoa mau sinh séng.

Truge yéu cau khoi kién cua cac nguyén don 6ng H1 khong dong y va
khong co yéu cau gi.

2. Ong Cao Vin Ph trinh bay:

V& ngudn goc thira 83/1041,9m” t& ban do s6 84, thira 108/565,3m” o ban
d6 s6 85 tai thi tran D la ciia cha me Ong 1a 6ng Cao Vin Tr2 va ba Nguyen Thi
M2 mua caa 6ng Y, ba Trl nim 1923 véi gia 80 dong, co lam glay tay vé viéc
mua ban nhung do chién tranh nha bi chay nam 1972 nén khéng con. Sau khi cha
me chét 6ng tiép tuc st dung nha dit do cha me dé lai cho dén nam 1972 nha
chay ong da lam lai nha méi. Qua trinh st dung, 0ng c6 di dang ky, ké khai, dong
thué dén nam 2001 da duoc cip gidy ching nhan quyén sir dung dit.

Trudc yéu cau khoi kién cua nguyén don néu trén dng khong dong y va
khong cé yéu cau Q.

3. Ba Nguyén Kim Th2 trinh bay:

V& ngudn gde dat ddi véi thira 85/699,9m” td ban dd sb 84 1a cua ong
Nguyén Vin Y, ba Nguyén Thi Trl giao cho 6ng cb ngoai ba 1a 6ng Nguyén Vin
L1 tir nam 1941 dé trir ng. Sau d6 6ng ba ngoai cua ba 1a 6ng Th10, ba K su
dung. Nam 1983, gia toc cho ba dé nudi dudng ba K. Ba duoc thira huong dat
hay va str dung cho dén nay, nhung vé mat gidy to thi dng Nguyén Thanh Th3 lai
dang tén do so suét trong qua trinh lam thu tyc glay to. Hién nay ong Th3 da di
chinh 1y va thira dat trén ba van chua duoc cip gidy chiing nhan quyén st dung
dat.

Nay cac nguyén don di rat yéu cau khoi kién thi ba doéng y va khdng co
y&u cau gi.

4. Ong Nguyén Thanh Th3 trinh bay: Thira dat 85/699,9m” to ban do s6 84
la cua ba Th2 dugc thira huong tir gia toc cua 6ng L1. Ong duoc cap gidy ching
nhan quyen st dung dat la do nham lan nay ong da chinh ly lai giay ching nhan



quyen sir dung dat khdng con thira 85 nita dé nghi Toa khong dua dng vao tham
gia to tung.

Nguoi thira ké quyén va nghia vu t tung cua 6ng Th3 ddng thoi ciing 1a
ngudi ¢4 quyén lgi nghia vu lién quan 1a vo con caa 6ng Th3 Ia cac 6ng ba
Nguyén Thi G, Nguyén Hoang Phl, Nguyén Minh Ph2, Nguyén Tin Ph3,
Nguyén Thi M2 Tr, Nguyén Hitu Th4 trinh bay: Gia dinh cac ong Ba khong st
dung thira dat 85 (cii 411) to ban 84 nhung uy ban da cap nham, nim 2011 khi
6ng Th3 con song da di chinh Iy lai va da cung cip cho tda gidy ching nhan
quyén sir dung dat d chinh Iy. Hién gia dinh cac dng ba khdng con lién quan dén
Vu an nira.

Cac bj don dong Y voi két qua do vé& theo so dd vi tri ngay 25/01/2008 cua
Trung tam ky thuat Tai nguyén va M6i truong tinh Ba Ria Viing Tau khong yéu
cau Toa an do v¢ lai.

Nguoi co quyén loi, nghia vu lién quan:

1. Ong Nguyén Anh T2, ba Lwong Thi Th7, ba Pham Thj Thu Th8 thong
qua nguoi dai dién theo Uy quyén la 6ng Nguyén Anh T2 trinh bay:

Ong Tuén 1a con cua 6ng D1, ba U. Ba Th7 1a con riéng ctia ba U, con ba
Th8 1a con riéng ctia 6ng P1. Cac Ong Ba dong ¥ va thong nhat véi trinh bay cia
ba X dai dién ty quyén ciia 6ng H1. Tai san hién nay cic nguyén don dang khoi
kién tranh chap véi 6ng H1 1a tai san cua cha me dé lai khdng chap nhan vai yéu
cau khoi kién cua cac nguyén don.

2. Ba Nguyén Thi M2 X, 6ng Nguyén Hiru L, ba Nguyén Thi Thu Al, 6ng
Nguyén Hitu H1, ba Tran Thi H2, 6ng Nguyén Thanh M1 thong qua ngudi dai
dién theo uy quyén 1a ba X trinh bay: cac Ong Ba Ia con chung cua ong D1, ba
U; ba Tran Thi H2 1a vo 6ng Nguyén Hiru H1.

Cac Ong Ba dong ¥ va théng nhat véi trinh bay cta ba X va khdng chap
nhan yéu cau khoi kién ctia cadc nguyén don.

3. Ong Cao Vian Th5, Ba Nguyén Thi T1 thong qua dai dién ay quyén la ba
Cao Thi Thanh Th6 trinh bay: ba Tudc 1a vg 6ng Ph, éng Thanh la con dng Ph
dang sinh song tréndat tranh chap dong y véi trinh bay ctia 6ng Ph va khong c6
yéu cau gi trong vu an nay.

4. Ong Poan Minh P trinh bay: Ong 13 chong ctia ba Th2, Ong thong nhat
va dong ¥ véi trinh bay ctia ba Th2, khong c6 yéu cau gi trong vu an nay.

5. Uy ban nhan dan huyén B c6 vin ban trinh bay nhu sau:

Viéc cap gidy chiing nhan quyén str dung dat doi véi dng Nguyén Hiru H1
nhu sau: Ngay 19/9/2001, dng H1 ¢6 don xin cap gidy chung nhan QSDD, dat c6
nguodn goc cia 6ng Nguyén Van D1 dé lai cho con st dung. Ngay 29/4/2003, Uy
ban nhan dan huyén L3 (nay la b) c6 quyét dinh sé 2711/QP. UB va cap glay
chu:ng nhan quyen su dung dat cho 6ng H1 véi dién tich 29. 154m trong do co
900m* dit thd cu gébm cac thira 523, 334, 336, 440 to ban dd sb 33; thua 715,



1082 to ban do s 15 tai xa P nay Ia thj tran . Viéc cap gidy ching nhan quyen
sur dung dat cho 6ng H1 dang trinh tu tha tuc, dang quy dinh caa phap luat.

Viéc cap gidy chiing nhan quyén str dung dat doi v6i 6ng Cao Vin Ph nhu
sau: Ngay 07/10/2000, 6ng Ph c6 don xin cap giay ching nhéan quyen st dung
dat, den ngay 24/4/2001 thi UBND huyén L3 (nay la D) Cap gidy chting nhan
quyén str dung dat s6 02740 cho dng Ph véi dién tich 1.604m? thira 442 to ban d6
sb 33 x& P (nay la thi trin D). Viéc cap gidy cho 6ng Ph dung trinh tu tha tuc,
dang quy dinh cua phap luat.

Viéc cap giay chung nhan quyén sir dung dat cho 6ng Nguyén Thanh Th3
la dtng quy dinh cta phap luat. Nam 1995 6ng Th3 duoc cip gidy ching nhan
quyén sir dung dat, nam 2011 6ng Th3 Iap tha tuc ddi gidy chitng nhan QSDP va
ngay 28/4/2011, UBND thj tran B ¢6 cong vin 97/UBND.VP vé viéc cap doi
gidy ching nhan QSDD cua dng Th3, ndi dung cong van ong Th3 dang ky sai Vi
tri dat doi véi thura 411 ban d6 33. Hién trang s dung thuc té la thira dat s6 1510
(khdng phai thira 411) ban d6 33 méi 1a thira 87 ban do s6 84.

Doi voi thira 85 to ban do 84 thi tran D do ba Nguyén Kim Th2 dang ky
trén so muc ké va ho so luu trir khong tim thay ho so cap giay ching nhan cho ba
Th2.

Pbi véi viec xac dinh nguon goc dat dang tranh chap ciua 6ng Nguyén Vin
Y, ba Nguyén Thi Trl va trich luc dia bo dat do dng Y ding tén cé tring vai dién
tich, vi tri dat da duoc cap gidy cho 6ng Ph, éng H1 thi don diang ky quyén st
dung dat cua 6ng H1, dng Ph khéng néu ngudn gbc dat do dng Y ba Trl ma chi
thé hién do cha me hoic 6ng ba d¢ lai, do d6 viéc x4c dinh ngudn gdc dat trén cua
6ng Y ba Trl 1a khdng c6 co s& tra 161 cho Toa &n. Qua kiém tra hoa dd vi tri
thira dat do Chi nhanh Cuc c6ng nghé thong tin Thanh phd H6 Chi Minh xac
nhan thi khéng co toa do, khdng c6 tén cac chu sir dung dat lién ké&. Mat khac, bo
ban d6 dia chinh x4 P duogc thanh 1ap nim 1995 theo hé toa 6 HN-72 va ban d6
dia chinh thi tran B 1ap nim 2007 theo hé toa d6 VN-2000. Do d6 UBND huyén
b khong du co so dé xac dinh chinh xac vi tri cac thira dat theo hoa db do Chi
nhanh Cuc cong nghé théng tin Thanh phé H6 Chi Minh sao luc.

Tai ban dn dan su so tham so 26/2017/DS-ST ngay 31 thang 8 nam 2017,
Toa an nhan dan tinh Ba Ria — Viing Tau da quyét dinh:

Cin ctr céc Dieu 5, 10, 49, 50, 136 Luat dat dai ndm 2003; cic Dicu 170,
688 B0 luat dan sy nam 2005; Dicu 34, 217, 228 B0 luat t6 tung dan su; Nghi
dinh s6 70/CP ngay 12/6/1997 cua Chinh phu vé an phi, 1€ phi Toa an.

1. Dinh chi yéu cau khéi kién cua cac nguyén don gém cac 6ng ba Nguyén
Kim M, V& Anh T, Phan Tun A, Nguyén Kim D, V& Kim Th, Nguyén Thi Ng,
Phan Minh Th1, V& Anh Ng1, Phan Qué H, Phan Thi Ngoc Ng2, Phan Thi Thu
V doi ong Nguyen Thanh Th3(da chet) nhimg ngudi thira ké t6 tung cua 6ng Th3
goém ba Nguyen Thi G, ong Nguyén Hoang Phl, ong Nguyén Minh Ph2, ong
Nguyén Tan Ph3, ba Nguyén Thi M2 Tr, 6ng Nguyén Hiru Th4 va ba Nguyén



Kim Th2 giao tra quyén sir dung 699,9m” dat thuc thira s6 85 & ban do 84 thi
tran .

2. Khong chip nhan yéu cau khoi kién cua cac nguyén don gdm céac éng ba
Nguyén Kim M, V8 Anh T, Phan Tuén A, Nguyén Kim D, V& Kim Th, Nguyén
Thi Ng, Phan Minh Thi, V6 Anh Ng1, Phan Qué H, Phan Thi Ngoc Ng2, Phan
Thi Thu V ddi 6ng Cao Vin Ph giao tra quyén sir dung 1607m?® dat thudc thira 83
t& ban do 84, thira 108 to ban dd sb 85 thi trin D, huyén b.

3. Khéng chip nhan yéu cau khoi kién cta cac nguyén don gdm céc ong
ba Nguyén Kim M, V& Anh T, Phan Tuin A, Nguyén Kim D, V& Kim Th,
Nguyén Thi Ng, Phan Minh Th1, V& Anh Ngl1, Phan Qué H, Phan Thi Ngoc
Ng2, Phan Thi Thu V doi 6ng Nguyén Hiru H1 giao tra céc tai san sau:

- Quyén st dung 4852.6m” dat thudc thira 59 t& ban do 84; 4624,7m” thira
s0 01 to ban do so6 90 thi tran D.

- Céc tai san khac gdm: 05 bo van gd gd, 02 ban tho gd go, 01 ti thd gd co
can xa ctr, 04 ban gd (01 ban gd 1,9m x 0,8m; 01 ban vudng chan co tram hoa
vin; 01 ban tron dudng kinh 1,2m; 01 ban dai 2,4m x1,1m c6 can xa cir); 03 sap
tho bang gd; 02 bo lu dong 16n; 02 givong gd; 02 tim liéng gd; 02 bo dung lta
bang gd thuong; 03 khung anh 16n.

- Quyén so hiru nha va phuc hoi lai nha sé 364 khu phd T1, thi tran D,
huyén Db nhu cii (tinh trang nha vao nam 1976).

4. Chap nhan yéu cau caa cac nguyén don gdm céac 6ng ba Nguyén Kim M,
V6 Anh T, Phan Tuan A, Nguyén Kim D, V& Kim Th, Nguyén Thi Ng, Phan
Minh Th1, V& Anh Ng1, Phan Qué H, Phan Thi Ngoc Ng2, Phan Thi Thu V doi
6ng Nguyén Hiru H1 cho tham viéng 04 ngdi mo.

Ong Nguyén Hiru H1 khéng duogc sir dung hai phan mo, trong d6 mot phan
c6 dién tich 11.9m% mot phan co6 dién tich 19.5m? va phai chira mét 16i di ngang
01m, dai tir khu mo dén gidp duong dat dé hau dué 6ng Y ba Trl thim viéng
hang nam.

(Vi tri nha, dat, mé theo so dé vi tri ngay 25/01/2008 ciia Trung tam ky
thuat Tai nguyén va Moi truwong tinh Ba Ria Viing Tau).

5. Ong Nguyén Hiru H1 c6 trach nhiém tra tién hd trg cho cac nguyén don
gom cac 6ng ba Nguyén Kim M, V3 Anh T, Phan Tuan A, Nguyén Kim D, V6
Kim Th, Nguyén Thi Ng, Phan Minh Th1, V6 Anh Ngl, Phan Qué H, Phan Thi
Ngoc Ng2, Phan Thi Thu V 100.000.000 (mét trdm triéu) dong.

Ngoai ra, ban 4n so tham con tuyén vé phan thi hanh an, 4n phi va quyén
khang céo theo luat dinh.

Ngay 05/09/2017, ba Nguyén Kim D, ba V6 Anh T, ba V6 Anh Ng1 lam
don khang cdo toan bd an so tham. Tai phién toa phic thim hom nay, ngudi
khang cdo gilt nguyén yéu cau khang cdo, cac bén khong tu thuong luong hoa
giai nén hoi dong xét xtr phiic tham tién hanh xét xtr theo luat dinh.



Quan diém cua dai dién vién kiém sat cap cao:

Nguyén don khoi kién nhung khong dua ra duoc ching cir chimg minh cho
yéu cau cua minh, tai phi€n toa phic thAm ngudi khang cao cting la nguyén don
khong xuét trinh duge chimg cir méi, dién tich dat va nha ma nguyén don tranh
chép, bi don d3 c6 qua trinh trén 40 nam quan ly, sir dung va da thuc hién viée
dang ky ké khai, co quan co6 tham quyén da cap gidy chting nhan cho bi don. Cép
so tham khong chap nhan, doi lai nha va dét ciing nhu tai san trén dat cua nguyén
don 1a c¢6 can cu. Bé nghi hoi dong xét xir khong chap nhan yéu cau khang céo
ctia nguyén don, giit y 4n so so tham.

NHAN PINH CUA TOA AN:

Péi véi nodi dung dinh chi yéu cau khoi kién, cac bén duong su khong
khang cao ndi dung nay, nén cap phtc tham khong xem xét.

Can ctr chimg cr da dugc tham tra tai phién toa, trén co sé xem xét 10i
trinh bay cta cac bén duong su, quan diém cta dai dién vién kiém sat cho théy:
Viéc toa an cp so tham khong chp nhan yéu cau khoi kién ciia cac nguyén don
la c6 can ctr boi céc 1€ sau:

[1] Xét yéu cau khoi kién viéc doi Cao Van Ph giao tra 1.607 m2 dat:
Nguén goc, dién tich 1.607 m2 cac nguyén don cho rang day 1a 16 dat cua 6ng Y,
ba Trl bi gia toc ong Ph chiém doat, con 6ng Ph cho rang dién tich dét trén 13 me
ong mua co gidy to nhung do chién tranh bi chay nha nam 1972, nén khong con
gidy t0. Nguyén don va bi don trinh bay nhung khong xuét trinh duoc chimg ctr
chimg minh.

Xét qua trinh sir dung thi dién tich dat trén, 6ng Cao Vian Tr2 va ba
Nguyén Thi M2 (cha me 6ng Ph) da st dung tir naim 1923 cho dén khi qua doi
nam 1958, 6ng Ph ¢ ciing cha me trén dat c6 nha. Khi 6ng Tr2, ba M2 chét, ong
Ph cung vo 13 ba Tr2 va cac con ¢ trén d6 dén nam 1972 nha bi chdy, vo chong
6ng Ph 1am lai nha mdi. Ong Ph trong cdy an trai va cho con 14 Cao Vin Th5 cat
nha nha . Theo quy dinh ctia Luat dat dai thi gia dinh 6ng Ph sir dung 6n dinh
dién tich dat trén trong nhleu nam, c6 dang ky k& khai va da dugc UBND huyén
L3 (cti) nay la huyén D cap Gidy chung nhan quyén st dung dat 1a dang quy dinh
vé chinh sach dat dai.

Céc nguyén don xuat trinh cac chimg ctr vé gidy to dat cua ong Y, ba Trl
tr nhitng nam 1917, 1918,1921, 1924 va 1931.Tuy nhién, cic ching cu trén
khong thé hién vi tri, t& can, toa do cling khong c6 ching ctr nao thé hién ongy,
ba Trl d¢ lai dién tich dat trén cac con chau. Co quan chirc ning ciing di ¢ vin
ban xac dinh la khong xac dinh duoc vi tri céc thira dat 6ng Y, ba Trl da mua,
khong chong ghép duge cac gidy to nguyén don néu voi vi tri thura that hién tai.
Tu phan trén cho thdy cac nguyén don yéu cau 6ng Cao Vin Ph giao tra lai dién
tich dat trén 1a khong c6 can ci.

[2] Xét yéu cau khai kién doi voi ong Nguyén Hitu H1:
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[2.1] Theo so d6, vi tri thira dat cua Trung tam k¥ thuat tai nguyén va moi
truong tinh BRVT 1ap ngay 25/01/2008 cho thay: Thira 59 c6 dién tich 4.852.6
m2, thira 01 c6 dién tich 4.624,7 m2, vé ngudn gdc 2 thura dit trén nguyén don
cho rang, khi con séng 6ng Y, ba Trl, sau nay la ba D1 cho cac bi don muon &
nhd. Ong H1 trinh bay dién tich dit trén cha me 6ng (ba U, 6ng D1) dugc ba D1
con dng Y, ba Trl cho, qua ddy cho thiy cic bén déu thira nhan dién tich dat trén
1a ciia 6ng Y, ba Trl. Tuy nién, thuc té cho thiy dién tich dat trén 1a dit nong
nghiép, nim 1975 ba D1 cho éng D1, ba U st dung va sau d6 dng H1 tiép tuc s
dung tir d6 dén nay, ban than ba D1 khi con sdng ciling nhu con chau 6ng Y ba
Trl khong ai c6 khiéu nai gi. Can ¢t qua trinh quan 1y, str dung UBND huyén L3
(cli) da cap Gidy chung nhan quyén sir dung dat cho dng H1 1a ding.

[2.2] Déi vé6i tai san va can nha 364 TT, Thi trAn D clng cac tai san khac
trong nha nam trén thira dat 01 hién do 6ng H1 dimg tén. Thuc té cho thiy kho
6ng Y, ba Trl qua doi, cac con chau khong ai dung ra quan 1y, trong coi, chién
tranh loan lac nén nha dé hoang hoa tir nim 1966, nha lam bang gd tir ndm 1931
nén da hu hong, cac tai san khac nhu ban ghé, tranh anh v.v.. déu muc nat nhu
6ng H1 trinh bay 1a c6 cin ctr. Poi véi can nha cha me dng H1 va sau nay la éng
H1 stra chita nhiéu 1an, nam 2002, 6ng H1 tiép tuc sira chira, do nha xay dung qua
lau khong con stra chita dugc, nam 2011 6ng H1 d& bo va xay dung nha méi trén
nén dat cii. Vi vay, viéc cac dong nguyén don yéu cau 6ng H1 khic phuc lai ngdi
nha cii 1a khong c6 can cu.

Pai dién ty quyén 6ng H1 va cac anh chi 6ng H1 thong nhét hd tro cho céc
nguyén don gia tri can nha cii 1a 100 triéu dong 1a thé hién su thién chi cua dng
H1, xuat phat tir sy ty nguyén cap so tham ghi nhan sy tu nguyén cta nguyén don
la c6 can ctr.

[2.3] £)01 voi 04 ngoi mo trén dat co quan chirc nang da xac dinh dugc co
2 khu md gin nhau nam trén thtra s6 01 t& ban d6 s6 90, mdt khu c6 dién tich
11,9 m2, mot khu co dién tich 19,5 m2, nha nuéc khong cip Gidy ching nhan
quyén sir dung dat doi voi dat tho mo, ong H1 c6 nghia vy chira mot 16i di chung
ngang 1m, dai tur khu mo dén giap dudong dat dé hau dué 6ng Y, ba Trl thim
viéng hang nam. Tu nhiing phan tich trén khong chap nhan don khang cio cua
nguyén don, gilt y an so tham. Do khang cdo khoéng duoc chap nhan nén ngudi
khang cdo phai chiu an phi phtic tham theo luat dinh.

Vi cac 1€ trén:
QUYET PINH:

Can ctr Khoan 1 Piéu 308 Bo luét to tung dan sy,

Khong chap nhan khang céo ciia ba Nguyén Kim D, V6 Anh T, V6 Anh
Ngl. Gilr y an so tham s6 26/2017/DS-ST ngay 31 thang 8 nam 2017 cta Toa an
nhan dan tinh Ba Ria — Viing Tau;

Cin clr céc Didu 5, 10, 49, 50, 136 Luat dat dai nam 2003; cac Dicu 170,
688 B¢ luat dan sy nam 2005; Nghi quyét 326/2016/UBTVQH 14 ngay
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30/12/2016 ciia Uy ban thuong vu Qudc hoi; Quy dinh vé mic thu mién giam,
thu ndp quan 1y va sir dung an phi, 1¢ phi Toa an;

Tuyéen xu

1. Khéng chap nhan yéu cau khai kién cia cac nguyén don gom cic ong ba
Nguyén Kim M, V8 Anh T, Phan Tuén A, Nguyén Kim D, V& Kim Th, Nguyén
Thi Ng, Phan Minh Thi, V6 Anh Ng1, Phan Qué H, Phan Thi Ngoc Ng2, Phan
Thi Thu V ddi 6ng Cao Vin Ph giao tra quyén sir dung 1607m? dat thudc thira 83
t& ban d6 84, thira 108 to ban do so 85 thi tran D, huyén D.

2. Khong chip nhan yéu cau khoi kién cua cic nguyén don gém cic ong
ba Nguyén Kim M, V& Anh T, Phan Tuin A, Nguyén Kim D, V& Kim Th,
Nguyén Thi Ng, Phan Minh Th1, V& Anh Ng1, Phan Qué H, Phan Thi Ngoc
Ng2, Phan Thi Thu V doi 6ng Nguyén Hiru H1 giao tra céc tai san sau:

- Quyén st dung 4852.6m” dat thudc thira 59 t& ban d 84; 4624,7m” thira
sO 01 to ban d6 so 90 thi tran D.

7 - Cac tai san khac gom: 05 bo van gd g0, 02 ban thd gd go, 01 ti thd gd cb
can xa cur, 04 ban g6 (01 ban g6 1,9m x 0,8m; 01 ban vudng qhﬁn co tram hoa
van; Ql bérl tron dudng ldnh 1,2m; 01 ban da‘li~ 2.4m ;(1,1r~n co c~én Xa ql‘r); 03 sap
tho bang go; 02 bo lu dong 1on; 02 giwong go; 02 tam lieng go; 02 bo dung lua
bang go thuong; 03 khung anh 16n.

- Quyén so hiru nha va phuc hoi lai nha sé 364 khu phd T1, thi tran D,
huyén B nhu ci (tinh trang nha vao nam 1976).

3 Chép nhan yéu cau cua cac nguyén don gdm cac ong bé~Nguyén Kim M,
V6 Anh T, Phan Tuan A, Nguyén Kim D, V@ Kim Th, Nguyén Thi Ng, Phan
Minh ThlL V6 Anh Ng1, Ph,an Qué H, Phan Thi Ngoc Ng2, Phan Thi Thu V doi
ong Nguyen Hiru H1 cho tham viéng 04 ng6i mo.

Ong Nguyén Hiru H1 khong dugc str dung hai phan mo, trong do mot phan
c6 dién tich 11.9m?, mot phan co dién tich 179.5m2 va phai chuira mot 161 di ngang
01m, dai tor khu mo dén giap duong dat d¢ hau du¢ 6ng Y ba Trl tham viéng
hang nam.

(Vi tri nha, dat, mé theo so do vi tri ngay 25/01/2008 cia Trung tim ky
thudat Tai nguyén va Moi truong tinh Ba Ria Viing Tau).

~ 4.0ng Nguyén Hiru H1 c6 trach nhiém tra tien h6 trg cho céc nguyén don
gom céc ong ba Nguyen Kim M, VO Anh T, Phan Tuan A, Nguyén Kim D, V0
Kim Th, Nguyén Thi Ng, Phan Minh Th1, V6 Anh Ng1, Bhan Qué H, Phan Thi
Ngoc Ng2, Phan Thi Thu V 100.000.000 (m¢t tram triéu) dong

5. V& an phi va chi phi, 18 phi toa an;

5.1 V& 4n phi phic tham: Ba Nguyén Kim D, ba V6 Anh T, V6 Anh
Ng1 dugc mién an phi phic tham theo quy dinh cua phép luat

5.2. V& an phi co gia ngach va chi phi do vé:
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- Chi phi do v&, tham dinh, dinh gia cac nguyén don gdom cac ong ba
Nguyén Kim M, V8 Anh T, Phan Tuén A, Nguyén Kim D, V& Kim Th, Nguyén
Thi Ng, Phan Minh Thi, V6 Anh Ng1, Phan Qué H, Phan Thi Ngoc Ng2, Phan
Thi Thu V phai chiu 14 4.275.500 dong va da nop du. Ong Nguyén Hitu H1 phai
chiu 400.000 dong va di nop du.

- An phi dan su so thim c6 gi4 ngach cac nguyén don gdom cac dng ba
Nguyén Kim M V& Anh T, Phan Tudn A, Nguyén Kim D, V6 Kim Th, Nguyén
Thi Ng, Phan Minh Th1, V& Anh Ng1, Phan Qué H, Phan Thi Ngoc Ng2, Phan
Thi Thu V phai nop 66.290.000 dong dugc khau trir 1.450.000 dong tién tam Ung
an phi da nop theo céc bién lai s6 007679 ngay 09/01/2012; sé6 004806 ngay
11/8/2005; s6 007336, s 007337 va sd 007338 cung ngay 05/10/2010 ctia Chi
cuc Thi hanh an dan sy huyén . Nhu vay cac nguyén don con phai nop thém
64.840.000 dong.

7. Céc nodi dung khac cta quyét dinh ban an so tham khong c6 khang cdo
c4o, khang nghi c6 hiéu luc phap luat ké tir ngay hét thoi han khang cdo, khang
nghi.

Ban an phtic tham c¢6 hiéu luc phuc tham cé hiéu luc phap luat sau khi
tuyén an.

Cac Tham phan Tham phan - Chii toa phién toa

Phan Vin Yén Pham Tri Tuin Lé Thanh Van
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