TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phuc

Bén 4n sb: 732/2020/HS-PT
Ngay: 25 - 11 - 2020

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phéan Hpi dong xét xir phiic thdm gom co:

Tham phan — Chii toa phién toa: Ong Pham Cong Mudi

Cdc Tham phdn: Ong Lé Thanh Van
Ba Tran Thi Thu Thuy

- Thar ky phién toa: Ong Thoi Ngoc Bic - Thu ky Toa an nhan dan cap cao
tai Thanh phd H6 Chi Minh.

- Pgi dién Vign Kiém sat nhan dan cdp cao tai Thanh phé Hoé Chi Minh
tham gia phién toa: Ong Tran Anh Diing - Kiém sat vién.

Ngay 25 thang 11 nam 2020, tai try s& Toa an nhan dan cap cao tai Thanh
phé H6 Chi Minh, xét xir phuc tham cong khai vu an hinh sy phiic tham thu ly
s6: 370/2020/TLPT- HS ngay 10 thang 8 ndm 2020 dbi véi bi cdo Pong Qudc D
do c6 khang cao cua bi cdo ddi voi Ban &n hinh su so tham sd: 219/2020/HSST
ngay 30 thang 6 nam 2020 ciia Toa 4n nhan dan Thanh phd H6 Chi Minh.

1. Bi cdo 6 khang cao: Pong Qudc D; gi6i tinh: nam; sinh nim: 1978; tai
Thanh phé H6 Chi Minh; Qudc tich: Viét Nam; dan tdc: kinh; ton gido: khong;
thuong tra: duong Ng, Phuong 17, Quan G, Thanh phé H6 Chi Minh; chd 6:
duong Ngl, Phuong 2, Quan 5, Thanh phé H6 Chi Minh; nghé nghiép: khong;
trinh d6 hoc van: 10/12; con 6ng: Pong Nham D va ba Tran Thanh Th; chua c6
vo con; tién su: khong;

+ Tién an:
e Ngay 17/12/1999, Toa an nhan dan Tp. H6 Chi Minh xtr phat 08 nam

t vé toi “Mua béan trai phép chat ma tiy” (Ban an s6 3305/HSST ngiy
17/12/1999).

e Ngay 13/02/2009, Toa an nhan dan quan P, Tp. HO Chi Minh xir phat
04 ndm tu veé to1 “Cuodp giat tai san” (Ban an s6 25/2009/HSST ngay
13/02/2009).



e Ngay 27/6/2012, Toa &n nhan dan quan T, Tp. H5 Chi Minh x phat
07 ndm 06 thang tu vé t6i “Mua ban trai phép chit ma tiy” (Ban an sd
173/2012/HSST ngay 27/6/2012).

Bi bat giam tir ngay 21/6/2019 (c6 mit).

2. Newoi bao chita cho bi cdo Pong Quéc D: Luat st Pang Minh G — Poan
Luat su Thanh pho HO Chi Minh (c6 mat)

(Ngodi ra, vu én con c¢é bi cdo Phan Thi Hupnh Nh, nguoi ¢é quyén loi,
nghia vu lién quan Céng ty CP Vien thong K khdng co khang céo, khdong lién
quan dén khang cao nén Toa an khong triéu tap)

NOI DUNG VU AN:

* Theo cac tai liéu co trong ho so vu an va dién bién tai phién toa, noi
dung vu an dwoc tom tat nhuw sau:

Trua ngdy 21/6/2019 Phan Thi Huynh Nh dén mua ma tiy ciia Pong Qudc
D tai nha s6 duong Ngl, Phuong 2, Quan 5, Thanh phé H6 Chi Minh, khi trén
duong vé thi bi Doi canh sat diéu tra toi pham vé ma tay, Cong an quan T,
Thanh phé H6 Chi Minh phat hién bat qua tang vao lic 14 gid 00 phut cing
ngay, tai trude nha duong K, phuong P1, quan T, Thanh phd HO Chi Minh. Két
qua gidm dinh la ma tay ¢ thé ran, c6 khdi luong 3,7690 gam loai
Methamphetamine.

Mo rong diéu tra, vao lac 14 gid 50 phat cung ngdy 21/6/2019, Cong an
quan T, Thanh phé HO Chi Minh tién hanh kham xét noi ¢ cta D tai nha sb
duong Ngl, Phuong 2, Quan 5, Thanh phé H6 Chi Minh va thu giii: 09 goi
nylon chira tinh thé khong mau va 07 vién nén hinh tron mau d6 cé tong khoi
luong 913,5637 gam Methamphetamine; 04 goi nylon chira tinh thé khong mau,
c¢6 khoi luong 725,72 gam Ketamine; 01 goi nylon bén trong chtra 140 vién nén
hinh tron mau vang, c6 khéi luong 42,7258 gam MDMA;

Qua trinh diéu tra cac bi cao Pong Qubc D va Phan Thi Huynh Nh khai
nhan hanh vi pham t61 nhu sau:

Pong Qudc D hoat dong mua ma tiy trudc ngay bi bat khoang 01 tuan.
Theo d6, D mua ma tay cta Bui Van B (14 bi can trong vu 4n vé ma tay khac) dé
ban lai cho nguoi khac, cu thé: 1an 1: D mua cua D 800 gam Ketamine gia
200.000.000 déng dé ban cho mdt dbi twong thanh nién (khong rd lai lich) dat
mua ctia D trude dé gia 220.000.000 dong, nhung sau d6, D khong lién lac duoc
v6i nguoi mua nén cit gidu ma tay trong két sat dé trong phong ngu ctia D, chd
c6 ngudi mua thi ban. Lan 2: vao ngay 21/6/2019, D dit mua ciia B 1000 gam
ma tay tong hop (d4) va 140 vién ma tay tong hop (thudc lic) véi tong sb tién 1a
300.000.000 dong (but luc 203, 204, 205, 206, 210, 215, 216, 221, 222, 223,
224).



Trua ngay 21/6/2019, Péng Qudc D di ban cho Phan Thi Huynh Nh 01 g6i
ma tuy c6 khoi lugng: 3,7690 gam loai Methamphetamine. S6 ma tiy con lai D
chua kip ban thi bi kham xét, thu gitr nhu néu trén.

Vé phia Phan Thi Huynh Nh cho rang do hoan canh kho khin nén nay sinh
¥ dinh mua ban ma tay kiém 101 va day 1a 1an dau tién thuc hién thi bi bt qua
tang tai trudc nha duong K, phuong P1, quan T, Thanh phé H6 Chi Minh. Két
qua giam dinh 13 ma tay ¢ thé rin, c6 khéi luong 3,7690 gam loai
Methamphetamine.

Céo trang sb 540/CT-VKS-P1 ngay 29/11/2019, Vién kiém sat nhan dan
Thanh pho H6 Chi Minh da truy t6 bi cdo Bong Quoc D vé td1 “Mua ban trai
phép chat ma tuy” quy dinh tai diém h khoan 4 Diéu 251 B6 luat Hinh su nim
2015 stra doi, bo sung ndm 2017; Phan Thi Huynh Nh vé t61 “Mua ban trai phép
chat ma tuy” quy dinh tai khoan 1 Diéu 251 B¢ luat Hinh sy nam 2015 sira doi,
b6 sung nam 2017;

* Tai Ban dn hinh sw so tham sé: 219/2020/HSST ngay 30 thdng 6 ndm
2020 cua Toa dan nhdn ddan Thanh pho Ho Chi Minh, quyét dinh:

Cin ctr diém h khodn 4, khodn 5 Diéu 251; diém s khoan 1 Diéu 51; diém h
khoan 1 Diéu 52; Piéu 40 Bo luat Hinh sy nam 2015, duoc sira ddi, bd sung
nam 2017;

Can cit Piéu 47 Bo luat Hinh sy nim 2015, duoc stra doi, bo sung nam
2017; biéu 106 B luat T6 tung hinh sy nam 2015;

Cian ctr Luat phi va 1é phi s6 97/2015/QH13 ngay 25/11/2015 ctia Qudc
hoi; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy ban Thuong
vu Quoc hdi vé an phi va 1€ phi Toa an;

Cin cir khoan 1 Piéu 333; Piéu 367 B¢ luat T6 tung hinh sy ndm 2015.

Xtr phat bi cdo Pong Qubc D: Tt hinh vé toi: “Mua ban trai phép chat ma
tay”. Bi céo bi bit tam giam ngay 21/6/2019, nay tiép tuc tam giam bi cdo dé
dam bao thi hanh an.

Xt phat bd sung: Budc Pong Qudc D phai ndp: 50.000.000 (Nim muoi
tri¢u) dong dé sung vao ngan sach Nha nudc.

Ban an so tham con xir phat bi cdo Phan Thi Huynh Nh: 02 (Hai) nam 06
(Sau) thang tu v€ tdi “Mua ban trai phép chat ma tay” theo khoan 1, khoan 5
Piéu 251 Bo luat Hinh sy nam 2015, dugc stra doi, bo sung nam 2017.

Ngoai ra, an so tham con quyét dinh xtr 1y vat chung, an phi va quyén
khang cao vu &n theo luat dinh.

Ngay 02/7/2020, bi cao Pong Qudc D c6 don khang cdo xin giam nhe hinh
phat.



* Pai dién Vién kiém sdt nhdn déan cdp cao phdt biéu quan diém doi véi yéu
cau khang cao nhu sau:

Tai phién toa phtc tham, bi cdo D thira nhan toan bd hanh vi pham t01 nhu
ban an so tham la dang, nhung cho rang muwrc hinh phat ma Toa an cap so tham
xur phat 1a qué nang, vi vay khang céo xin giam nhe hinh phat.

Xét thay, mirc hinh phat ma Toa 4n cép so tham di tuyén ddi véi bi cdo 1a
ding quy dinh cua phap luat. P€ nghi Hoi dong xét xtr khong chap nhan khang
cao cua bi cdo D, gilr nguyén ban an so tham.

* Ludt suw bao chita cho bi cdo co quan diém tranh ludn nhu sau:

Luat su khong co6 y kién tranh luan vé toi danh, chi dua ra mot sd tinh tiét
de nghi H1 dong xét xtr cap phuc tham xem xét nhu sau:

Trong vu an nay, bi cdo ludon thanh khan khai béo, bi cdo dd nhan théy Sur vi
pham ctua minh. S6 ma tay bi thu gilt chua bi phat tan ra ngoai, nén tinh chat
nguy hiém han ché; bi cdo da tung c6 thoi gian tham gia Quan doi.

Pé nghi Hoi dong xét xir xem xét giam nhe hinh phat ddi véi bi cdo Pong
Quoc D.

NHAN PINH CUA TOA AN:

Trén co so noi dung vu dn, can cir vao cdc tai liéu trong ho so vu an da
dwoc tranh tung tai phién toa, Hoi dong xét xiwr nhan dinh nhw sau

[1] Cin ctr theo Bién ban bat ngudi pham tdi qua tang, bién ban kham xét
va thu gitr vat chung; 10i khai ctia cic bi cdo; cac két luan giam dinh va cic
ching ctr, tai liéu khac co6 trong hd so vu an; déng thot tai phién toa phuc tham
bi cao Déng Quéc D da thtra nhan toan by hanh vi pham t6i nhu Toa an cép SO
tham da néu va nhan dinh. Tir d6 di c6 du co s6 xac dinh:

Bi cdo Pong Qudc D di co hanh vi mua, ban trai phép chat ma tiy nhiéu
lan. Can ct s6 luong ma tay sau khi giam dinh cho thiy, viéc Toa an cip so
tham xur phat bi cao Pong Québc D (cung bi cio Phan Thi Huynh Nh) pham toi
“Mua ban phép chat ma tiy” theo quy dinh tai Piéu 251 Bo luat hinh sy nim
2015, sira d6i bo sung 2017 1 ¢6 can ctr va diing phap lut.

[2] Hanh vi pham t6i cua bi cio Pong Qudc D 1a dic biét nguy hiém cho x4
hoi, da truc tiép xam pham dén sy doc quyén quan 1y vé ma tay ctia Nha nudc.
Céc bi cao biét rd ma tay khong nhitng hay hoai stc khoe cua chinh ngudi st
dung, ma con 1a mot trong nhitng nguyén nhan phat sinh ra nhiéu loai t6i pham
nguy hiém khac, nhung cac bi cao van ¢b ¥ thuc hién hanh vi mua béan trai phép
chat ma tly nhiéu lan. Do vay, can phai c6 mirc 4n nghiém khac, twong xtmg véi
hanh vi, tinh chat, méc do, hau qua pham tdi do bi cdo gay ra.

Trong vu 4n ndy, bi cdo Pong Qudc D di co tién an vé tdi pham rat nghiém
trong (ngay 27/6/2012, bi Toa 4n nhan dan quan T, Tp. HO6 Chi Minh xtr phat 07
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nim 06 thang tu vé t0i “Mua ban trai phép chit ma tiy” theo Ban an sb
173/2012/HSST ngay 27/6/2012) chua dugc x6a an tich, nay lai tiép tuc pham
td1 dac biét nghiém trong, nén lan pham t01 nay thudc truong hop “Tai pham
nguy hiém” theo diém h khoan 1 DPiéu 52 B luat Hinh sy nam 2015, sira d6i bo
sung 2017. Bi cao D la ngudi ¢ vai tro chinh, thuc hién hanh vi mua ban ma tuy
c6 tinh chat dic biét nghiém trong, khdi luong ma tiy rat 16n gdm: 913,5637
gam Methamphetamine; 725,72 gam Ketamine va 42,7258 gam MDMA. Bi cao
nhan thtc 16 vé tac hai nguy hiém ctia ma tiy nhung van cd tinh thuc hién hanh
vi pham tdi nham thu loi bat chinh. Pic biét, ban than bi cao da timg c6 hai tién
an vé t0i “Mua ban trai phép chat ma tay” va mot tién an vé toi “Cudp giat tai
san”, chua dugc x6a an, nay lai tiép tuc pham to1. Ching to ré'tng, bi cao Déng
Quéc D khong con kha ning gido duc, cai tao. Viéc Toa an cip so thAm xir muc
hinh phat cao nhat ddi véi bi céo 1a dung phap luat va can thiét cho yéu cau dau
tranh phong, chong toi pham.

[3] Bi cao khang cao xin giam nhe hinh phat, nhung khong dua ra dugc
tinh tiét gidam nhe ddc bi¢t nao madi, vi vay khong c6 co s chap nhan.

[4] Quan diém cia dai dién Vién kiém sat 1 phu hop véi nhan dinh cia
Ho1 dong xét xur.

[5] Quan diém ctia Luét su bao chita cho bi céo 1a khong phu hop véi nhan
dinh cua HQ1 dong xét xir.

[6] Do khang cao khong duoc chap nhén, vi vy bi cdo D phai chiu an phi
phtc tham theo luat dinh.

Vi cac lé trén,
QUYET PINH:

Can ctr diém a khoan 1 DPiéu 355 cua B luat td tung hinh su.

Khong chap nhan yéu cau khang cdo xin giam nhe hinh phat cua bi céo
Pong Quoc D, gilr nguyén quyet dinh cia ban an so tham so 219/2020/HS-ST
ngay 30/6/2020 cua Toa an nhan dan Thanh pho hé Chi Minh.

Can cir Luat phi va 1& phi s6 97/2015/QH13 ngay 25/11/2015 cta Qudc
hoi; Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cia Uy ban Thuong
vu Quoc hoi vé an phi va 1€ phi Toa an;

Can cu Diéu 367 Bo luat T6 tung hinh sy nam 2015.

Tuyén bé bi cdo Pong Qubc D pham tdi: “Mua ban trai phép chat ma tiy”.

Ap dung diém h khoan 4, khoan 5 Diéu 251; diém s khoan 1 Piéu 51; diém
h khoan 1 Diéu 52; Piéu 40 Bo luat Hinh sy nam 2015, duoc sta dbi, bd sung
nam 2017.

Xtr phat bi cao Pong Quéc D: Tt hinh.



Tiép tuc tam giam bi cao dé dam bao thi hanh 4n.

Xt phat bd sung: Budc Pong Qudc D phai ndp: 50.000.000 (Nim muoi
tri¢u) dong dé sung vao ngan sach Nha nudc.

An phi hinh sy phiic thAm: Bi c4o Pong Qubc D phai ndp 200.000 dong
(hai tram ngan dong).

Trong thoi han 07 (Bay) ngay ké tir ngay ban an c6 hiéu luc phap luat, bi
cao Bong Quoc D dugc giri don xin an giam l1én Chu tich Nudc Cong hoa xa hoi
chu nghia Viét Nam.

Céc quyét dinh khac ciia ban 4n so tham khong co khang cdo, khang nghi
da c6 hi¢u luc phap luat.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

CAC THAM PHAN THAM PHAN - CHU TQA PHIEN TOA

Lé Thanh Van Tran Thi Thu Thiy Pham Cong Mudoi



