TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tu do - Hanh phic
Ban an s6: 795 /2018/DS-PT

Ngay 29/8/2018
V/v tranh chap hop dong giao khoan

, ‘ NHAN DANH )
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom cé:

Thim phdn - Chii toa phién toa: Ong Bui Vin Tri

Cdc Thiam phdn: Ong Trinh Pic Pha

Ba Nguyén Thi Huyén

- Thu ky phién toa: Ba Nguyén Thi Ngoc Duyén - Thu ky Toa 4n nhan
dan Thanh ph6 H6 Chi Minh.

- Dgi di¢n Vién Kiém sdt nhan dan Thanh phé Ho Chi Minh tham gia
phién toa: Ba Nguyén Thi Mong Linh - Ki€m sat vién.

Ngay 29 thang 8 nam 2018, tai tru s¢ Toa an nhan dan Thanh phd Ho Chi
Minh xét xtr phic tham cong khai vu an thu 1y s6 282/2018/TLPT-DS ngay 26
thang 6 nam 2018 vé tranh chap hop dong giao khoan;

Do Ban an dan sy so thAm sb 173/2018/DS-ST ngay 08/5/2018 ctia Toa
an nhan dan quan G bi khang céo;

Theo Quyét dinh dua vu 4n ra xét xir s6 2591/2018/QDPT-DS ngay 12
thang 7 nam 2018, gitta cac duong su:

- Nguyén don: Cong ty Cong trinh giao thong CC

Dia chi: S6 14-16 Phan Pang L, Phuong 6, quan Th, Thanh phd Ho Chi
Minh.

Nguoi dai dién hop phap: Ong Nguyén Phung V va 6ng Nguyén Vin H,
theo van ban uy quyén ngay 19/7/2018 (c6 mat).

- Bi don: Ong Nguyén Long T

Pia chi: S6 51 Huynh Khuong A, Phuong 5, quan G, Thanh phé H6 Chi
Minh (cé mat).

NOI DUNG VU AN:

Theo Ban &n so tham va trinh bay ctia cac duong sy ndi dung vu an nhu sau:

Ngay 24/3/2001, Cong ty Cong trinh giao thong CC (goi tit 1a Cong ty
CC) ky hop dong khoan ndi bo s6 23/HD-KNB véi ong Nguyén Long T - Doi



truong Poi cong trinh sd 6. Theo d6, Cong ty CC giao khoan toan bd cho éng T
thi cong cong trinh dudng Nguyén Trong Dan tai thi x3 GC, tinh TG, trong d6
c6 hang muyc trai tham nhya nong mét duong. Cong ty CC da thanh toan toan bg
kinh phi thi cong cong trinh cho 6ng T. Ngay 16/8/2001, 6ng T ky hop ddng sb
01/HPKT giao cho Cong ty C6 phan Xay dung Giao thong TG (goi tat 13 Cong
ty Giao thong TG) thi cong trai tham nhya nong mat duong. Sau khi Cong ty
Giao thong TG thi cong xong va nghiém thu ngay 11/12/2001 quyét toan sb tién
thi cong 1a 498.336.314 dong. Ong T da thanh toan 134.624.207 dong, con lai
363.712.107 dong chua thanh toan din dén Cong ty Giao thong TG khéi kién
yéu cau Cong ty Giao thong CC thanh toan theo Ban an dan sy so tham sb
09/DSST ngay 21/7/2008 ctia Toa an nhan dan quan Th 1a 363.712.107 dong va
107.432.000 dong tién 1ai, tong cong: 471.144.107 dong. Cong ty Giao thong
CC di thanh toan hét sb tién theo ban an néu trén cho Cong ty C6 phan Xay
dung Giao théng TG theo Quyét dinh sb 30/QD-THA ngay 20/4/2009 ctia Chi
cuc Thi hanh 4n quan Th, Thanh phé H5 Chi Minh.

Cong ty Giao théng CC khai kién yéu cau ong Nguyén Long T phai tra sb
tién thi cong hang muc trai tham nhya nong mat duong con lai 363.712.107
ddng, 107.432.000 dong tién 14i va an phi 17.134.323 ddng theo ban an néu trén
va phi thi hanh 4n déan sy 18.845.000 dong, tong cong: 507.123.430 dong.

Ong Nguyén Long T xac nhan co ky két hop dong khoan ndi bo sd
23/HDP-KNB ngay 24/3/2001 vdéi1 Cong ty Cong trinh Giao thong CC thi cong
cong trinh dudng Nguyén Trong Dan tai thi xa GC, tinh TG. Céng ty CC da tam
tmg trudc cho ong T theo cac phiéu chi 796/PC ngay 05/9/2001, phiéu chi
624/PC ngay 03/7/2001, phiéu chi 796/PC ngay 10/5/2001, phiéu chi 1024/PC
ngay 16/11/2001, phiéu chi 139/PC ngay 5/02/2002 va phiéu chi 151/PC ngay
10/02/2003 tong cong: 1.427.848.847 dong. Do gia vt tu ting cao hon gia nhan
thau, thoi gian thi cong kéo dai nén viéc thi cong cong trinh bi thua 19.

Qua trinh thi cong, ngay 16/8/2001 éng T c6 ky hop dong s6 01/HPKT
giao cho Cong ty Giao thong TG thi cong trai tham nhya nong mat duong. Khi
ky hop ddng 6ng T da trinh 6ng Pham B4 Ph - Pho giam déc Cong ty CC va
duoc 6ng Ph dong ¥ ky hién thi vao hop ddéng s6 01/HPKT ngay 16/8/2001. Tai
bién ban nghi€ém thu thanh ly ngay 11/12/2001 gitra Cong ty Giao thong CC,
Cong ty Giao thong TG va 6ng T d3 xac dinh tong s6 cong no con ng Cong ty
giao thong TG 14 498.336.314 dong. Sau khi ky bién ban nghiém thu thanh 1y,
ong T da thanh toan cho Cong ty Giao thong TG 134.624.207 dong. Phan con lai
363.712.107 dong, Cong ty Giao thong CC phai chiu trach nhiém tra Cong ty
Giao thong TG. Vi, ong H6 Vin L giam doc Cong ty da ky hién thi vao bién ban
thanh 1y va cam két tra no cho Céng ty Giao thong TG. Do d6, 6ng T khong
ddng y v6i yéu cau khoi kién cua Cong ty Giao thong CC.

Tai Ban an dan su so thdm sd 173/2018/DS-ST ngay 08/5/2018 ciia Toa
an nhan dan quan G da xu:

- Chép nhan yéu cau ciia Cong ty Cong trinh Giao théng CC.
- Budc 6ng Nguyén Long T phai thanh toan cho Cong ty Cong trinh Giao
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thong CC 507.123.430 d(k)‘ng (ndm trdm l¢ bay tri¢u, mQt tram hai muoi ba
nghin, bon tram ba muoi dong) sau khi ban an c6 hiéu luc phap luét.

Ban an so tham con quyét dinh an phi, nghia vu tra 1ai do cham thi hanh
an tra tién va quyén khang cdo cua cac duong su.

Ngay 30/5/2018, 6ng Nguyén Long T giri don khang cdo cho rang viéc
ong ky hop dong sd 23/HDKNB-2001 ngay 24/3/2001 nhan khoan véi Cong ty
Giao thong CC la dai dién Bdi cong trinh 6 khong phai vt tu cach ca nhan. Hop
dong khoan vé trach nhiém khong phai khoan gon 10i an 16 chiu. Hop dong
khoan s6 23/HPKNB-2001 ngay 24/3/2001 da duoc nghiém thu theo bién ban
ngay 03/12/2001. Ngay 12/5/2009 Cong ty Giao thong CC mdi khai kién 1a hét
thoi hiéu.

Tai phién toa Cong ty Cong trinh Giao thong CC giit nguyén yéu cau khai
kién; Ong Nguyén Long T giit nguyén khang cdo, cic duong su khong thoa
thuén duoc véi nhau vé viéc gidi quyét vu an.

Dai dién Vién kiém sat nhan dan Thanh phé HO6 Chi Minh tham gia phién
toa phat bi€u:

- V& tb tung: Qua trinh giai quyét vu an Tham phan chu toa phién toa va
Ho1 dong xét xtr tuan thu dung quy dinh cua B9 luat to Tung dan su.

- V& noi dung: Theo hop ddng khoan noi bd sé 23/HD-KNB ngay
24/3/2001 thé hién Cong ty Giao thong CC giao khoan cho 6ng Nguyén Long T
- Poi truong Ddi cong trinh 6 thi cong toan b cong trinh duong Nguyén Trong
Dan ¢ thi xa GC, tinh TG. Theo quy ché nam 2000 ctia Cong ty va thoa thuan
trong hop dong giao khoan thi 6ng T duoc cha dong quyét toan thué lao dong,
chi phi thué thiét bi, mua sim vat tu va phai nop cho Cong ty 9% bao gém chi
phi quan 1y va thué gia tri gia taing. Ong T ¢ nhan du tién giao khoan toan bo
cong trinh. Ngay 16/8/2001,6ng T ky hop dong s6 01/HPKT thué Cong ty Co
phan Xay dung Giao thong TG thi cong hang muc trai tham nhua ndng mit
duong. Cong ty Giao thong TG da thi cong xong va quyét toan nghiém thu
nhung 6ng T méi thanh toan 134.336.314 dong, con lai 363.707.107 dong ong T
ghi nhan ng ngay 18/01/2007. Cong ty Giao thong CC da thanh toan cho Cong
ty Giao thong TG 363.712.107 ddng, 107.432.000 dong tién 1di va ndp an phi
17.134.323 dong theo Ban an dan sy so tham s6 09/DSST ngay 21/7/2008 cua
Toa an nhan dan quan Th va ndp phi thi hanh an dan sy 18.845.000 ddng, tong
cong: 507.123.430 dong. Do d6, khang céo cua éng T khong ¢ cin cir, dé nghi
giit nguyén ban 4n so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céq tai li€u co6 trong hd so vu an duge tham tra va
tranh tung tai phién toa, Hoi dong xét xir nhan dinh:

[1] Don khang cao cua 6ng Nguyén Long T gui trong han luét dinh hop
phap theo quy dinh tai cac di€u 273, 276 B0 luat To6 tung dan su.



Vé ndi dung:

[2] Xét khang cdo cua ong Nguyén Long T cho rang hop dong khoan sd
23/HPKNB-2001 ngay 24/3/2001 gitta Cong ty Giao thong CC vé1 ong T - Doi
trudng Doi cong trinh 6 vaoi tu cach dai dién Doi cong trinh 6 nén 6ng T khong
phai chiu trach nhiém c& nhan thanh toan cho Coéng ty Giao thong TG. Theo hop
ddng khoan thoa thuin Cong ty Giao thong CC giao khoan cho 6ng T thi cong
toan bo cong trinh duong Nguyén Trong Dan & thi xa GC, tinh TG. Cin cr quy
ché nam 2000 ctia Cong ty Giao thong CC va thoa thuén tai hop dong khoan thi
ong T dugc chi dong quyét toan thué lao _dong, chi phi thué thiét bi, mua sdm
vét tu va phai ndp cho Cong ty 9% bao gom chi phi quan 1y va thué gia tri gia
tang. Nhu vay, ong T dugc chu dong thué lao dong va tra luong, quyét dinh chi
phi mua vat tu va trang thiét bi. Do d6 éng T phai chiu trach nhiém 1i an 15 chiu
d6i voi hop dong nhan khoan véi Cong ty Giao thong CC.

[3] Vé thoi hiéu: Ban an sé 09/2008/DS-ST ngay 21/7/2008 cia Toa an
nhan dan quan Th xac dinh Cong ty Giao thong CC phai thanh toan cho Cong ty
Giao thong TG 363.712.107 dong, 107.432.000 dong tién 13i, tong cong:
471.144.107 dong phat sinh tir hop ddéng sé 1/HPKT/CT.6 ngay 16/8/2001.
Ngay 12/5/2009, Cong ty Giao thong CC gui don khéi kign 6ng T 1a con trong
thoi hiéu khai kién.

[4] Sau khi ky hop dong khoan noi bd sb 23/HP-KNB ngay 24/3/2001
voi Cong ty Giao thong CC vé viée thi cong toan b cong trinh dudng Nguyén
Trong Dan ¢ thi xa GC, tinh TG, trong d6 c6 hang muc trai thim nhya nong mat
duong, ong T da nhan du tién giao khoan toan bd cong trinh theo cac phiéu chi
796/PC ngay 05/9/2001, phiéu chi 624/PC ngay 03/7/2001, phiéu chi 796/PC
ngay 10/5/2001, phiéu chi 1024/PC ngay 16/11/2001, phiéu chi 139/PC ngay
5/02/2002 va phiéu chi 151/PC ngay 10/02/2003 tong cong: 1.427.848.847
ddng, da trir 9% ndp cho Cong ty Giao thong CC.

Qua trinh thi cong, ngay 16/8/2001 ong T ky hop dong sé 01/HPKT thué
Cong ty Co phan Xay dung Giao thong TG thi cong hang muc trai tham nhya
néng mit dudng. Cong ty C6 phan giao thong TG di thi cong xong va nghiém thu
theo bién ban nghiém thu thanh 1y ngay 11/12/2001, trong d6 quyét toan khéi
lwong thyuc hién 1a 498.336.314 ddng va phai thanh toan cho Céng ty Giao thong
TG cham nhat d&én 30/12/2001. Ong T di thanh toan 134.336.314 ddng. Con lai
363.707.107 dong ong T ghi nhan ng theo gidy khat ng ngay 18/01/2007. Do ong
T khong thuce hién nghia vu trd ng, ngay 21/01/2007 Cong ty Giao thong TG da
khoi kién Cong ty Giao thong CC tai Toa an nhan dan quan Th doi sb tién
363.707.107 ddong va tién 1ai 107.432.000 dong, tong cong: 471.144.107 dong
theo Ban 4n sd 09/2008/DSST ngay 21/7/2008 cua Toa an nhan dan quan Th.
Cong ty Giao thong CC da thi hanh an trd ng cho Cong ty Giao thong TG theo
Quyét dinh thi hanh an s6 30/QD-THA ngay 20/4/2009 ctia Chi cuc Thi hanh 4n
quan Th, bao gdm: 363.707.107 ddng con ng cia hang muc thi cong trai tham
nhira noéng miat dudng, tién 13 107.432.000 déng, ndp an phi 17.134.323 ddng va
nop phi thi hanh an dan sy 18.845.000 dong, tong cong: 507.123.430d (ndm trim



1é bay triéu, mot trim hai muoi ba nghin, bon trim ba muoi déng). Do d6, éng T
phai c6 nghia vy thanh toan cho Cong ty Cong trinh Giao thong CC 507.123.400
déng (nim tram I¢ bay triéu, mot tram hai muoi ba nghin, bbn trim ddng) gdm
céc khoan tién néu trén.

Toa an cap so tham da xur budc 6ng Nguyén Long T phai thanh toan cho
Cong ty Cong trinh Giao thong CC tong cong 507.123.400 dong (nam tram I¢ bay
triéu, mot tram hai muoi ba nghin, bon tram dong) la ding can cir phap luat. Do d6
khéang cao cua 6ng Nguyén Long T khong dugc chap nhan.

Péi v6i cac hang muc khac cia hop dong khoan nodi bo sé 23/HP- KNB

ngay 24/3/2001 glu’a Cong ty Giao thong CC voi ong Nguyén Long T néu co
tranh chap s& duoc giai quyét trong vu an khac.

Ong T phai chiu 4n phi phiic tham theo luat dinh.

Vi cac 1€ trén,
QUYET PINH:

- Can ctt Khoan 1 Diéu 148, Khoan 1 Diéu 308 B luat T tung dan su
nam 2015;

- Cén ctt Khodn 6 Diéu 275, Khoan 2 Diéu 357, Khoan 2 Diéu 468, Diéu

688 cua B0 luat Dan sy ndm 2015;
- Can cir Nghj dinh s0 70/1997/ND-CP ngay 12/6/1997 cua Chinh phu vé
An phi, 1€ phi Toa an;
- Can cir Nghi quyét s0 326/2016/UBTVQHI14 ciia Uy ban Thuong vy
Qudc hoi quy dinh vé An phi, I¢ phi Toa an, c6 hi¢u luc tir ngay 01/01/2017;

1. Giit nguyén Ban 4n dan sy so thAm s0 173/2018/DS-ST ngay 08/5/2018
cua Toa an nhan dan quan G, Thanh ph6 Ho Chi Minh.

2. Chép nhén yéu cau khoi kién cia Coéng ty Cong trinh Giao thong
CC.

3. Budc 6ng Nguyén Long T phai thanh todn cho Cong ty Cong trinh Giao
thong CC 507.123.430 dong (nam trdm I¢ bay triéu, mot trdm hai muoi ba nghin,
bon tram ba muoi dong) mét 1an sau khi ban an c6 hi¢u luc phap luat

 Ke tir ngdy Cong ty Cong trinh Giao thong CC c6 don yéu cau thi hanh an
néu 6ng T khong thi hanh an tra tién thi hang thang 6ng T con phai chiu tién lai
th‘eo quy dinh tai Khodn 2 Diéu 468 B0 luat Dan sy nam 2015 tuong Gng véi sO
tién va thoi gian chua thi hanh an.

4. V& &n phi:

- Ong Nguyén Long T phéi chiu 4n phi dan su so tham 1a 18.142.468d
(mudi tam triéu, mot trim bén muoi hai nghin, bdn trim sau muoi tm dong) va

phai chiu 300.000d (ba tram nghin d6ng) an phi phuc tham nhung duoc trir vao
s6 tién tam tng an phi 300.000d (ba trim nghin dong) dd ndp theo Bién lai thu



sc*), AA/2017/029336 ngay 30/5/2018 cua Chi cyc Thi hanh an dan sy quan Go
Vap, ong T da ndp du an phi phic tham.

- Cong ty Cong trinh Giao thong CC khong phai chiu an phi. Hoan tra cho
Cong ty Cong trinh Giao thong CC 9.071.0004 (chin tri€u, khong tram bay muoi
mdt nghin ddng) tién tam tng an phi di ndp theo Bién lai thu s6 000564 ngay
03/6/2009 cua Chi cuc Thi hanh 4n dan sy quan GO VAap, Thanh phd HO Chi
Minh.

Bén &n phtc tham c6 hiéu luc ké tir ngay tuyén an.

Truong hop ban an dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh
an dan sy thi nguoi dugce thi hanh an, nguoi phai thi hanh an dan sy c6 quyén
thda thuan thi hanh an, quyen yéu cau thi hanh 4 an, ty nguyén thi hanh &n hoac bi
cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh 4n dan
su; thot hi€u thi hanh an dugc thuc hién theo quy dinh tai Bi¢u 30 cua Luat Thi
hanh an dan su. ‘ )

Noi nhin: TM. HQI PONG XET XU PHUC THAM
o . THAM PHAN - CHU TOA PHIEN TOA
- Toa an nhan déan Cap cao tai Tp. HCM;

- Vién kiém sat nhan dan Tp. HCM;

- Toa an nhan dan quén G;

- Chi cyuc Thi hanh &n quan G;

- Cac duong sy (dé thi hanh); L ]
- Luu hd so vy an. Bui Van Tri



