TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
HUYEN THANH HOA Doc 1ap - Tu do - Hanh phiic
TINH LONG AN
Ban 4n s6: 02/2020/KDTM-ST
Ngay: 03-9-2020
V/v “Tranh chap hop dong bao hiém”’

] ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN THANH HOA, TINH LONG AN
- Thanh phan Hpi dong xét xir so thdm gom co:
Thdm phan - Chii toa phién toa: Ba Hoang Thi Thily Lanh
Cdc héi tham nhan dan:
1. Ong V& Thanh Trung
2. Ba Nguyén Thi Thanh Van
- Thuw ky ghi bién ban phién toa: Ba VO Thi Thanh Thuy —Thu ky
Toa an nhan dan huyén Thanh Hoa, tinh Long An.
- Dai dién Vien kiém sdt nhin din huyén Thanh Héa tham gia

phién toa: Ba Pham Thi Ngoc — Kiém sat vién.

Trong ngay 03 thang 9 nam 2020, tai tru sé Toa an nhan dan huyén
Thanh Hoa, tinh Long An xét xur so tham cong khai vu an thu ly s6
07/2018/TLST-KDTM ngay 03/12/2018 vé viéc “Tranh chip hop dong
bao hiém”, theo Quyét dinh dua vu an ra xét xtr s6 06/QPXXST-KDTM
ngay 14 thang 8 nam 2020, gifra cac duong su:

* Nguyén don: Cong ty Trach nhiém hiru hanT (viét tit 13 Cong
tyT).

Dia chi tru sé: Ap 4, xa Binh Tam, TP Tan An, tinh Long An.

Pia chi lién lac: Ap 1, xa Tan Bong, huyén Thanh Hoa, tinh Long
An.

Nguoi dai dién theo phdp ludt: Ong V3§ Vian L - Chirc vu: Giam ddc.



Nguoi dai dién theo Gy quyén: Ong Cao Thanh T, sinh nim 1980;
Dia chi: S6 24 C, Phuong 1, thanh phd T, tinh Long An. (C6 mat)

* Bi don: Tong cong ty CP Bao hiém ngan hang TMCP C (viét tit 1a
V)

Dia chi: 10-11 Toa nha 126 C, quan B, TP Ha Noi

Nguoi dai dién theo phap luat: Ong L T D.

Nguoi dai dién theo ty quyén:

- Ba Tran Thi HN, Giam ddc Ban phéap ché Tong cong ty CP Bao
hiém Ngan hang TMCP C.

- Ba Nguyén Thi Minh T, Can bo Ban Phap ché Tong cong ty CP
Bao hiém Ngan hang TMCP C.

- Ong Bui Xuan Q, Can bo Phong Tai san k¥ thuat Ban Boi thudng
Tong cong ty CP Bao hiém Ngan hang TMCP C.

(tat ca co mit)

* Ngwoi ¢ quyén va nghia vu lién quan:

1. Cong ty CP Giam dinh S (viét tat 1a Cong ty S), dia chi: Tang 16,
toa nha B3.7 Hacinco, duong L& Van Luong, quan Thanh Xuan, TP Ha
Noi

Pai dién theo phéap luat: Ong Nguyén Vian Diing — Chac vy: Chu
tich Hoi ddng quan tri. (C6 van ban yéu cau giai quyét ving mat).

2. Tong cong ty Co phan bao hiém Buu dién (viét tat 1a PTI)

Dia chi: Téng 8, Toa nha sb 4A Lang Ha, quan Ba Dinh, TP Ha Noi.

Nguoi dai dién theo phép luat: Ong Bui Xuan Thu — Chte vu: Téng
Giam dbc.

Nguoi dai dién theo uy quyén: Ong Nguyén Minh Hiéu — Chtic vu:
Truéng phong Giam dinh boi thuong Cong ty Bao hiém Buu dién Tién
Giang (C6 don xin giai quyét vang mat).

NOI DUNG VU AN:



Yéu cau khéi kién ciia Cong tyT do éng Cao Thanh Tiép trinh bay:
Vao ngay 06/9/2016, Cong tyT ky hop dong bao hiém hoa hoan va rii ro
dic biét s6 005.KD2A.HD.TS12.16.01906 v6i Cong ty TNHH MTV BH
Ngan hang TMCP C — Chi nhanh Sai Gon, thoi gian bao hiém 1a 01 nim
ké tir 16 gio ngay 10/9/2016 dén 16 gio ngay 10/9/2017. Dia diém: xa Tan
Pong, huyén Thanh Héa, tinh Long An. Pdng thoi cing ngay hai bén co
ky danh muc tai san dugc bao hiém voi tong gid tri tai san 1a
82.929.443.827 dong.

Luc 22 gid 05 phut ngay 15/9/2016, tai dia diém bao hiém xay ra su

cO chay nd, nguyén nhan do chap dién.

Tu ngay 16/9/2016 dén ngay 22/3/2017, Cong tyT va Cong ty
TNHH Giam dinh va tu van k¥ thuat RACO (doV chi dinh) cing thuc hién
giam dinh hién truong. Trong thoi gian nay, Cong tyT cé thué don vi thi
cong stra chita va don dep hién truong, thanh 1y hang phé liéu.

Ngay 25/4/2017, Cong tyT yéu cau duoc tam tGng sb tién bdi thuong
thiét hai 1a 444.053.786 dong. Ngay 28/4/2017,V Sai Gon c6 chuyén cho
Cong tyT sd tién 444.053.786 dong.

Ngay 10/7/2018,V Sai Gon thong bao boi thuong véi tong so tién 1a
1.340.339.113 ddng, trir s tién tam Gng 444.053.786 dong, sb tiénV s&
tiép tuc thanh toan cho Cong tyT 1a 896.285.327 dong. Cong tyT khdng
d6ng ¥ Thong bao boi thuong ciaV va yéu cau duoc boi thuong theo danh
muc tai san dugc bao hiém gdm nha xuéng, may moc thiét bi va hang hoa
v6i mire thiét hai 1a 3.815.447.182 dong cu thé:

Nha xudng gia tri 1a 1.544.170.000 dong do Cong ty C6 phan tur van
va quan 1y xay dung Thanh D6 thuc hién khic phuc.

Hé théng bang tai gia tri 13 1.089.920.000 dong do Cong ty TNHH
MTYV Thanh Huyén thuc hién khéc phuc.

Hé thong dién gia tri 1a 234.680.000 dong do Cong ty TNHH MTV
Thanh Pat thyc hién khic phuc.

Pallet gia tri 1a 158.700.000 dong do Xuéng moc xé gd Sau Khang
thuc hién khac phuc.



Van xa may boc vo la gid tri 1a 11.000.000 dong do Céng ty TNHH
MTV Thanh Pat thuc hién khic phuc.

Hang hoéa bi thiét hai 1a 1.042.230.000 ddng (99,26 tin gao x 10.500
dong/ky).

Phi don dep hién truong 1a 75.367.484 dong.

Téng muc thiét hai 13 4.156.067.484 ddng, khiu trir mic mién
thuong 204.035.000 dong (5%) va gia tri thanh 1y phé lidu 136.531.516
dong, nhu vayV Sai Gon phai boi thuong cho Cong TyT tong s tién
3.815.500.968 dong,V Sai Gon di tam ung so tién 444.053.786 dong, con
lai 3.371.447.182 dong.

Ngay 13/9/2018, Cong tyT c6 van ban yéu cau boi thuong sb tién
con lai 1a 3.371.447.182 dong nhung kéo dai dén nayV Sai Gon van chua
giai quyét boi thuong.

Tai don khoi kién Cong tyT khoi kién yéu cauV — Chi nhanh Sai
Gon boi thuong véi tong sb tién 1a 3.371.447.182 dong va lii phat sinh
9%/mam ddi v4i so tién 3.371.447.182 dong ké tir ngay Cong tyT co cong
van yéu cau thanh toan 13/9/2018.

Bi don do ba Tran Thi HN dai dién trinh bay:V thong nhat vao ngay
06/9/2016, Cong tyT c6 ky hop dong bao hiém hoa hoan va rii ro dic biét
s6 005.KD2A.HD.TS12.16.01906 v6iV Sai Gon, thoi gian bao hiém 14 01
nam ké tir 16 gio ngay 10/9/2016 dén 16 gid ngay 10/9/2017. Pia diém: xa
Tan Dong, huyén Thanh Hoa, tinh Long An.

Luc 22 gio 05 phut ngay 15/9/2016, tai dia diém bao hiém xay ra su

cO chay nd vo1 nguyén nhan do chap dién.

VBI thdng nhit c6 su kién bao hiém xay ra va su cd chay nd ngay
15/9/2016 thudc trudng hop duoc chi tra bao hiém. Nguyén don yéu cauV
— Chi nhanh Sai Gon bdi thudng. Pay 1a trach nhiém cua Tong cong ty
nénV dong y giai quyét tranh chap hop dong doV Chi nhanh Sai Gon truc
tiép ky két v6i Cong tyT. Tuy nhién, mic bdi thuong thiét hai cua Cong
tyT yéu cau la chua phu hop.V théng nhat gia tri ma Cong tyT thuc té bod
ra dé khic phuc hau qua, nhung s tién trén 13 gia tri cua tai san moi. Theo

nguyeén tac chi tra bao hiém,V chi chi tra bao hiém theo gia tri thuc té cua
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tai san tai thoi diém bi thiét hai, cu thé nhu sau ( cin ctr bao cdo giam dinh
ngay 16/3/2020 cta Cong ty C6 phan gidm dinh Smart):

Nha xuong gia tri mai 1a 1.519.000.000 dong do Cong ty C6 phan tur
van va quan 1y xdy dung Thanh D6 thuc hién khic phyc. Thoi gian nha
xudng da str dung 13 6,7 nam nén sau khi khau hao thi gia tri nha xudng tai
thoi diém thiét hai 1a 1.026.132.695 dong.(bao gém ca hé théng thoat nudce
mai cong trinh 14 25.170.000 dong phat sinh thém).

Hé thong bing tai gia tri 1a 1.047.150.000 dong do Cong ty TNHH
MTV Tam Thu chao gia. Thoi gian hé thong bang tai dd stir dung tir 0,04
nam dén 6,71 nam nén sau khi khiu hao thi gi4 tri hé thong bang tai tai thoi
diém thiét hai 12 464.520.063 dong. Pbi v6i hang muc hé théng bang tai thi
Cong tyT da tham gia bao hiém dudi gia tri va phai tu chiu mot phan ton
that, sau khi tinh toan ti 1& hai bén phai chiu thiV déng y boi thuong d6i
v6i hé théng bang tai 1a 109.824.948 dong.

Hé thong dién gid tri méi 13 194.791.500 dong do Ho kinh doanh
Nguyén Bén chao gia. Thoi gian hé théng dién da sir dung 12 6,7 nim nén
sau khi khiu hao thi gia tri hé thong dién tai thoi diém thiét hai 1a
64.094.409 dong.

Pallet gia tri moi 1a 158.700.000 déng do Xudng moc xé gd Sau
Khang thyc hién khic phuc. Thoi gian Pallet da str dung 14 4,71 nam nén
sau khi khau hao thi gia tri Pallet tai thoi diém thiét hai 1a 51.926.888 déng.
Péi voi hang muc Pallet thi Cong tyT da tham gia bao hiém dudi gia tri va
phai ty chiu mot phan t6n that, sau khi tinh toan ti 1& hai bén phai chju thiV
Sai Gon dong ¥ bdi thuong ddi véi Pallet 13 39.093.484 dong.

Hang hoéa bi thiét hai 1 965.706.613 dong. Vi Cong tyT tham gia
bao hiém hang hoa (Gao) c6 gia tri 30.000.000.000 dong nhung hang hoa
tai kho thoi diém t6n that ¢ gia tri 104.744.082.307 dong. Do d6, cong ty T
tham gia bao hiém dudi gia tri d6i véi hang héa nénV chi dong y bdi
thuong theo ty 1é tham gia bao hiém. Ngoai ra, céng tyT con tham gia bao
hiém cua Bao hiém Buu dién Tién Giang (PTI) di v6i hang hoa gao nén
sau khi chia ti 1¢ thiV dong y boi thuong 276.590.312 dong, phan con lai
dé nghi Cong tyT yéu cau Cong ty bao hiém Buu dién (PTI) chi tra (chi tiét
tai trang 17 Bdo cdo giam dinh ctia Cong ty CP Giam dinh Smart).
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VBI thdng nhit Van x4 may boc vo lta gia tri 1a 11.000.000 dong,
phi don dep hién truong 1a 75.367.484 ddng va gia tri thanh 1y phé liéu 1a
125.544.618 dong.

Cong ty C6 phan giam dinh Smart ¢ van ban yéu cau Toa 4n giai
quyét vang mat va c¢6 y kién trinh bay: Cac van dé lién quan dén tu van
tinh todn bdi thudng cua cong ty dd dugc trinh bay trong Béo céo giam
dinh ngay 16/3/2020.

Ong Nguyén Minh Hiéu, dai dién theo uy quyén cia Tong Cong ty
Bio hiém Buu dién c6 don xin giai quyét vang mat va c6 y kién: Trong
thoi gian hop dong bao hiém hoa hoan va cac rui ro dic biét sd
0000079/0010-P.KD-05/PHH.TS.3.2/2015 do PTI Tién Giang ky két véi
cong tyT co hiéu luc (tir 27/11/2015 dén 27/11/2016 cho dén thoi diém
hién nay PTI va PTI Tién Giang chua nhan duoc bat ky thong tin bao ton
that ndo lién quan dén thiét hai vé tai san).

Tai liéu, chirng cir do nguyén don cung cip gom:

- Hop dong bao hiém va gidy chting nhan bao hiém s
005.KDA2.HD.TS12.16.01916

- Giay chimg nhan diang ky doanh nghiép

- Giay uy quyén sb 11/2018 ngay 06/11/2018

- Cong van yéu cau boi thuong sé6 001/CV/2018/TPC ngay
13/9/2018

- Hop ddng thi cong nha xudng giita cong ty T va Cong ty Thanh Do6.

- Hop d6ng thanh 1y phé liéu, don dep hién truong gitta Cong tyT va
Cong ty Thanh Do.

- Phy luc Hop ddng thi cong nha xudng gitta Cong tyT va Cong ty
Thanh Do6.

- Bién ban nghiém thu goéi thau khic phuc stra chita nha xudng gitra
Cong tyT va Cong ty Thanh Do6.

- Héa don ngay 17/5/2017 cia Cong ty Thanh D6.

- Hop dong ngay 01/12/2016 giita Cong tyT va cdng ty Thanh
Huyén.



- Bién ban nghiém thu va thanh Iy Hop dong ngay 01/12/2016 giita
Cong tyT va Cong ty Thanh Huyén.

- Hoa don ngay 14/01/2017 ctia Cong ty Thanh Huyén.
- 02 hoa don cua Cong ty Thanh Dat.

- Bién ban x4c nhan vi tri tai san thé chap va bdi thuong tai nan hoa
hoan sb 020/CV/TPC.

* Bi don cung cip:

- Gidy phép diéu chinh s6 21/GPPC23/KDBH ngay 02/11/2017.
- Van ban uy quyén s6 2340/GUQ-VBI10 ngay 17/12/2018

- Giay uy quyén s6 16/UQ-VB110 ngay 10/01/2019.

- Vin ban ty quyén 985/UQ-VB110 ngay 29/5/2020.

- Gidy uy quyén s 270/UQ-VBI10 ngay 13/8/2020.

- Gidy uy quyén s6 301/UQ-VBI10 ngay 01/9/2020.

- Cong van s 264/CV-VB110 ngay 17/12/2018.

- Thong bao bdi thuong ngay 10/7/2018.

- Quy tic bao hiém hoa hoan va cac rui ro dic biét.

- Bién ban gidm dinh hién truong ngay 16/9/2016 cua cong ty Raco
1ap tai Cong tyT.

- Bao c4o cubi cung vé ton thit chay Cong tyT do Céng ty RACO

~

1ap.

- Hop dbéng bao hiém s6  0000079/HD/0010-P.KD-
95/PHH.TS.3.2/2015 giira cong tyT va cong ty bao hiém PTI Tién Giang.

- Thong bao s6 01/TP-2016 ngay 29/8/2016 ciia cong ty T xac nhan

so d6 hang hoa bao hiém tai cong ty Bao hiém Quan doi Long An.
*Nguwdi c6 quyén va nghia vu lién quan:

1. Céng ty ¢6 phdan gidm dinh Smart: Vin ban s6 18/CV-Smart ngay
11/8/2020

2. Céng ty Bdo hiém PTI:



- Pon xin ving mit.

- Gidy uy quyén s 372/GUQ-PTI-PCKSNB ngay 28/7/2020.

- Vin ban s 3320/PTI- PCKSNB ngay 28/7/2020.

3. Cong ty TNHH Giam dinh va tu van ki thuat Raco: Khéng.

*Chirng cir do toa an thu thap:

- Béo céo giam dinh ngay 16/3/2020 do Cong ty cd phan giam dinh
Smart cung cip.

Vin ban ngay 31/8/2020 Cong ty cd phan giam dinh Smart cung cap.

Céc bén khong yéu cau triéu tap thém ngudi 1am chimg, khong cung
cap thém tai liéu, chimg ctr, khong yéu cau Toa an thu thap thém ching ci.

Noi dung cac duong sy théng nhat: - C6 su kién boi thuong xay ra,
Cong ty Bao hiém c6 trach nhiém boi thuong.

- SO tién cong ty bao hiém di tam tng cho cong tyT: (444.053.786)
dong.

- Phi don dep hién trudng: 75.367.484 dong.

Muc mién thuong 5%/vu (SO tién cu thé tuy thudc vao murc thiét hai
dugc Toa 4n chap nhan)

Gia trj thanh 1y phé lidu: (125.544.618) dong.

Noi dung khong thong nhat:

Nguyén don, COng tyT yéu cau bi don,V bdi thudng tdng sb tién 1a
3.371.447.182 dong va 1i phat sinh 9%/nam d6i véi sb tién 3.371.447.182
dong ké tir ngay COng tyT co cong van yéu cau thanh toan 13/9/2018.

Bi don chi dong y boi thuong theo gia tri giam dinh ton that do Cong
ty CP Giam dinh Smart thuc hién va khong dong ¥ tra bat ky khoan 13i nao.

Pai dién Vién kiém sat & nghi chap nhan mot phan yéu ciu khaoi
kién ciia nguyén don. Chap nhan mot phan 13i doi véi phan chénh léch
69.000.000 dong gitra gia tri ton that do Cong ty Raco thuc hién va Cong
ty CP Giam dinh Smart thuc hién.

NHAN PINH CUA TOA AN:



Sau khi nghién ctru toan bd c4c tai liéu, ching cir c6 trong hd so, vu
an da duoc xem xét tai phién toa va két qua tranh tung tai phién toa, Toa &n

nhan dinh:

[1] Vé tham quyén giai quyét: Do nguyén don khdi kién vu an tranh
chap hop dong bao hiém, noi thyc hién hop dong 1a Ap 1, xa Tan Pong,
huyén Thanh Hoéa, Long An nén nguyén don c6 quyén khéi kién vu an tai
Toa an nhan dan huyén Thanh Hoéa theo diém g, khoan 1, Diéu 40 Bo luat

T6 tung dan su.

[2] V& ngudi tham gia t6 tung: Cong ty TNHH Giam dinh va tu van
k¥ thuat Raco 1a don vi giam dinh ton that do Cong ty Béo hiémV chi dinh.
Tuy nhién, trong qué trinh giai quyét vu an, Cong tyT khong dong y két
qua giam dinh do Cong ty Raco thyc hién, c6 yéu cau Toa an trung cau
giam dinh lai gia tri ton that. Toa 4n tién hanh trung cau Cong ty CP giam
dinh Smart gidm dinh lai ton that nén két qua duoc str dung 1am chimg ctr
giai quyét vu an 1a két qua do cong ty Smart cung cap. Do d6, Cong ty
Raco khong dugc xac dinh 1a nguoi lién quan trong vu an 1a phu hop.

[3] V& noi dung vu an: Do cac bén thdng nhit véi nhau c6 sy kién
bdi thudng xay ra va Cong ty bao hiémV co trach nhiém boi thuong nén
khong can phai chimg minh. Hién nay cic bén tranh chap vé muc boi

thuong, cy thé nhu sau:

[4] Vé gia tri nha xudng va may moéc: Nguyén don yéu cau boi
thuong nha xudng gia tri 1a 1.544.170.000 dong; Hé thong bang tai gia tri
1a 1.089.920.000 dong; Hé thong dién gia tri 1a 234.680.000 dong; Pallet
gia trj 13 158.700.000 dong. Tong cong 3.371.447.182 dong.

[5] Bi don chip nhan bdi thuong nha xudng 1.026.132.695; Hé
thong bang tai: 109.824.948 dong; Hé thong dién: 64.094.409 dong; Pallet:
39.093.484 dong; Motor: 7.966.037 dong; Van may boc vo lta: 11.000.000
dong (Theo két qua giam dinh cua Cong ty Smart). Xét thay, cac bén déu
théng nhét, su kién phap 1y chdy nd xay ra 1am cho nha xudng sé 5 cua
Cong tyT 1a dbi twong bao hiém cua Cong ty bao hiémV bi hu hong, nha
xuong bi chay cong, vong, d6 sap. Nhu vay, COng tyT phai sta chira lai
toan bo nha xudng. Gia tri tai san ma COng tyT yéu cau bdi thuong 13 gia
tri tai san dugc lam mai (vat lidu sir dung dé khic phuc 13 vat liéu moéi).
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Tuy nhién, can ctr vao Diéu 46 Luat Kinh doanh Bao hiém thi sb tién bdi
thudng ma doanh nghiép bao hiém phai tra cho nguoi dugc bao hiém dugc
xac dinh trén co s& gia thi truong cua tai san dugc bao hiém tai thoi diém
bao hiém, tai noi Xay ra ton that va mic do thiét hai thuc té. Do tai san cta
Cong tyT da duoc dua vao sit dung nhiéu nim (cin ctr danh gia thim dinh
ctia Cong ty Smart dira trén hod so ké toan doT cung cip). Do d6, tai thoi
diém x4y ra ton that, tai san cuaT khong con nguyén gia tri. Cong ty Smart
tinh khéu hao tai san dua trén gia tri nguyén gia maT phai tra cho cac don
vi thi cong khic phuc 1a phu hop. Do d6, yéu cau ctia nguyén don budc bi
don phai bdi thudng bang véi gia mua mdi cac tai san thiét hai 1a khong co
cin ctr chap nhan. Ngoai ra, cac bén thong nhat ddi voi hang muc bing tai
va Pallet, Cong tyT mua bao hiém dudi gia tri nén phai chiu mot phan ton
that tuong duong véi ty 1& dudi gi tri. Nhu vy, két qua giam dinh ton that
ctia Cong ty Smart ¢ cin ctr dé xac dinh mirc bdi thuong ma Cong ty Bao
hiémV phai bdi thudng cho Cong tyT dbi véi phan nha xudng, may moc
thiét bi bi thiét hai.

[6] D6i voi phan hang hoa: Nguyén don yéu cau boi thudng gia tri
hang hoa (gao) 1.042.230.000 dong (99,26 tan gao x 10.500 dong/ky). Bi
don chi dong ¥ bdi thuong 276.590.312 dong. Vé gia tri thiét hai, cac bén
théng nhét sd luong hang hoa bi thiét hai 1a 99,26 tAn gao. Tuy nhién,
Cong tyT yéu cau tinh gia 10.500 dong/kg. Smart tham dinh gia 1a 9729
dong/kg. Do cac bén thong nhat két qua tham dinh cua Smart dugc ap dung
dé giai quyét nén xac dinh gia gao dé tinh gia tri ton that thuc té 1a 99,264
kg x 9.729 ddéng = 965.706.613 dong. Cong ty Smart tinh gia tri tai san
hang hoa cia cong tyT ton kho sd sach dén thoi diém ton that
104.744.082.307 dong, bao gdém (gao 24.252.552.587 ddng, nép la
80.491.529.720 dong). Cong ty Smart x4c dinh khai niém “Gao” theo tiéu
chuan TCVN 5643:1999 vé “Gao” thi “Nép” cling 1a mot loai gao. Do do,
Smart xac dinhT mua bao hiém dudi gid tri d6i v6i phan hang hoa. Tuy
nhién, khi ky hop dong Cong tyT khong duocV giai thich khai niém “Gao”
theo tiéu chuan TCVN. Theo quan niém dja phuong thi “Gao” va “Nép” 1a
hai loai san pham khac nhau. Trén thuc té s6 sach ké toan cua cong tyT
cling théng ké hai loai hang hoa nay & cac muc khac nhau. Do d6, cin cir

vao diéu 404 Bo luat dan su. “Khi hop ddng co diéu khoan khong rd rang
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thi viéc giai thich diéu khoan d6 khéng chi dwa vao ngén tir cia hop dong
ma con phai cin ¢t vao ¥ chi cua cac bén duge thé hién trong toan bd qua
trinh trudc, tai thoi diém xac 1ap, thue hién hop dong; khi hop ddng cé diéu
khoan hodc ngdn tir kho hiéu thi phai dugc giai thich theo tip quan tai dia
diém giao két hop dong, can 4ap dung khai niém dia phuong trong truong
hop nay, xac dinh gao va nép 13 hai san pham khéac nhau. Vi vy, can xac
dinh COng tyT chi mua bao hiém cho hang hoéa “Gao”, khong mua bao
hiém ddi v6i “Nép”. Theo hop dong, cong tyT mua bao hiém 30.000.000
ddng dbi v6i Gao. Theo két qua giam dinh thi gao trong kho tai thoi diém
ton that co gia tri 24.252.552.587 ddng. Vi vdy, can cir Pidu 42 Luét Kinh
doanh bao hiém, cong tyT mua bao hiém trén gia tri d6i vdi Gao nén trong

truong hop nay ty 16 tham gia bao hiém hang héa cuaT 12 100%.

[7] Vé bao hiém trung, tai thoi diém xdy ra sy kién bdi thuong, T
dong thoi tham gia bao hiém tai 3 cong ty bao hiém: Bao hiém Ngan
hangViettinbank, Bao hiém Ngan hang quan doi va Bao hiém Ngan hang
Buu dién. Pi v6i bao hiém Ngan hang quan doi, T c6 vin ban thong béao
cu thé kho hang tham gia bao hiém (Céng van so 01/TP-2016 ngay
29/8/2016 cta cong tyT giri Cong ty Bao hiém MIC). Riéng d6i véiV va
PTI, Cong tyT khong théng bao kho hang tham gia bao hiém nén duogc
hiéuT tham gia bao hiém cho toan bo hang hoa “Gao” trong nha may. Do
d6, Smart xac dinhT tham gia bao hiém trung gittaV va PTI ddi véi phan
hang hoa 13 ¢ co so. Vi vy, can ct Diéu 44 Luat Kinh doanh bao hiém,V
chi phai boi thuong theo ty 1& tham gia bao hiém taiV trén téng so tién
tham gia bao hiém cuaV va PTI.

[8] Tir nhitng phan tich trén, c6 co s& xac dinh, tén that cua COng
tyT thudc trach nhiém bdi thudng ciaVBI bao gom (cin cir cong vin ngiy
31/8/2020 ctia Cong ty CP Smart):

Nha xuong: 1.026.132.665 dong

May moc thiét bi 231.978.877 dong

Hang hoa 836.572.680 dong

Chi phi don dep hién truong 75.367.484 dong
Téng thiét hai 2.170.051.737 dong
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Trir gid tri thanh 1y thu hdi 125.544.618 dong

Gia tri ton that 2.044.507.118 dong

Trir mirc mién thuong 5%: 102.225.356 dong.

Mirc bdi thuongV phai tra choT 14 1.942.281.762 dong.

Do da bdi thuong 444.053.786 ddng nén con phai boi thuong tiép
1.498.227.976 dong.

[9] CONng tyT yéu cau bdi thuong sb tién 3.371.447.182 ddng. Sb tién
boi thuong duge chap nhan 1a 1.498.227.976 dong. Nhu vay, so tién khong
dugc chip nhéan 1a 1.873.219.206 dong.

[10]Vé yéu cau tinh 14i, nguyén don yéu cau tinh 14i theo 1ai sut
9%/mam d6i voi khoan tién cham thanh toan 3.371.447.182 ké tir ngay
13/9/2018. Tinh dén ngay xét xir 1a 1 nam 355 ngay.( 3.371.447.182 x 9%
x 1 nam 355 ngay = 598.547.335 dong). Theo quy dinh tai Piéu 29 Luat
Kinh doanh bao hiém thi trong han 15 ngay ké tir ngay nhan duoc hd so
hop 18 thi doanh nghiép bao hiém phai bdi thuong cho nguoi dugc bao
hiém. Tuy nhién,V di thong bao boi thuong tiép cho cong tyT sb tién
896.285.327 déng nhung Cong tyT khong xac nhan sd tién bdi thuong con
lai nénV khong thé chuyén tién boi thuong choT. Do dé, khong ¢ cin cir
xéc dinh 18i cham tra ctiaV ddi véi s6 tién 896.285.32 dong. Doi véi s6 tién
601.942.649 dong 1a sb tién chénh léch giita mirc bdi thuongV cé trach
nhiém tra va sd tiénV tu nguyén tra thiV phai tra 13i theo quy dinh cia
phap luat. Cu thé: 601.942.649 x 9% x Inim 355 ngay = 106.865.434
dong.

Nhu vay, Cong tyT yéu cauV tra 598.547.335 dong tién 14i nhung
chi dugc chip nhan 106.865.434 dong. S tién 14i khong duoc chap nhan 1a
491.681.901dong.

Téng cong hai khoanV phai tra cho Cong tyT 1a 1.605.093.410 dong.

[11] V& chi phi giam dinh: Chi phi giam dinh tra cho Cong ty CP
Giam dinh Smart 13 66.000.000 dong.Theo quy dinh Diéu 48 Luat Kinh
doanh Bao hiém thi khi xay ra sy kién bao hiém doanh nghiép bao hiém co
quyén hoic iy quyén cho bén tht ba thyc hién viéc giam dinh thiét hai va
chi phi giam dinh do doanh nghiép bao hiém tra. Tuy nhién, cong tyT
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khong ddng ¥ v6i két qua giam dinh cua co quan giam dinh doV chi dinh
la Cong ty Raco thuc hién ma c6 yéu cau Toa &n trung cau giam dinh. Do
Luat Kinh doanh Bao hiém khong quy dinh vé trudng hop nay nén cin cir
quy dinh Piéu 161 Bo luat TS tung dan su, Cong tyT phai chiu chi phi
giam dinh d6i véi phan khong duoc chip nhan (1.873.219.206
d6ng/3.371.447.182 ddng — 55,6%) 1a 36.670.000 dong. Cong ty bao
hiémV phai chiu chi phi gidm dinh d6i v&i phan phai boi thuong cho cong
tyT 1.498.227.976 ddng/3.371.447.182 ddng — 44,4%) 13 29.330.000 dong

[12] V& an phi: Cong ty Bao hiémV phai chiu an phi dbi voi phan
nghia vu phai tra cho Cong tyT 1.605.093.410 dong.

Cong tyT phai chiu an phi d6i véi phan yéu cau khong duoc chap
nhan bao gom tién boi thuong ton that 1.873.219.206 dong va tién lai
491.681.901d6ng. Tong so tién Cong tyT phai chiu an phi 14 2.364.901.000
dong.

Vi cac lé trén,

QUYET PINH:

Can ctr cac diéu 30,36,40, 161 Bo luat t6 tung dan su;

Ap dung céc diéu 29.,42.43,44,45,46,48 Luat Kinh doanh bao hiém;

Tuyén xu:

1. Chap nhan mét phan yéu cau khoi cia nguyén don vé viée yéu cau
bi don bodi thuong gi tri ton that theo Hop dong bao hiém va gidy chimg
nhan bao hiém s6 005.KDA2.HD.TS12.16.01916 gitta Céng ty Bao hiémV
va Cong tyT.

Budc Tong cong ty CP Bao hiém ngan hang TMCP C bdi thuong cho
cong ty TNHHT s6 tién 1.942.281.762 dong. Khau trir sb tién di tam tng
444.053.786 dong,V con phai tiép tuc boi thuong 1.498.227.976 dong.

Budc Cong ty bao hiémV tra cho COng tyT so tién 13i 106.865.434
dong. Tong cong 1a 1.605.093.410 déng (Mot ty sau tram linh nam triéu
khéng tram chin muoi ba nghin bén traim muoi dong).

Trong truong hop nguoi phai thi hanh an cham tra thi con phai tra 1ai

do6i1 véi sO tién cham tra twong ing véi thoi gian cham trd. Mic 1ai suat phat
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sinh do cham tra tién duoc thyc hién theo quy dinh tai khoan 2 Biéu 357 Bo
luat dan su.

2.Vé chi phi giam dinh: Cong ty TNHHT phai chiu 36.670.000 dong
tién chi phi giam dinh (d3 ndp xong). Tong cong ty CP Bao hiém Ngan hang
TMCP C phai chiu 29.330.000 dong. Do Cong ty TNHHT di tam tmg tién
chi phi giam dinh nén Tong cong ty CP Bao hiém Ngan hang TMCP C phai
hoan tra cho Cong ty TNHHT 29.330.000 dong tién chi phi giam dinh.

3. Vé 4n phi: Cin cir Nghi quyét s6 326/2016/UBNVQHI14 ngay
30/12/2016 cua UBTVQH vé murc thu, mién, giam, thu, nop, quan 1y va st

dung an phi va 1¢ phi Toa an.

Tong cong ty CP Bao hiém ngan hang TMCP C phai chiu 60.152.802
dong an phi KDTM so tham sung cong quy nha nude. Cong ty TNHHT
phai chiu 79.298.022 dong 4n phi KDTM nhung dugc trir vao tién tam Gmg
an phi da nop 49.714.000 dong tai lai thu s6 0004336 ngay 03/12/2018 va
6.995.750 ddng tai lai thu s6 0003930 ngay 15/8/2019 cta Chi cuc Thi
hanh an huyén Thanh Hoéa. Cong ty TNHHT con phai nop 22.588.272
dong an phi KDTM so tham sung cong quy nha nudc.

4. V& quyén khang cdo: Nguyén don, bi don c6 quyén khang céo
trong han 15 (mudi lam) ngay ké tir ngay tuyén an. Ngudi c6 quyén lién
quan vang mit c6 quyén khang cdo trong han 15 (mudi 1dm) ngay ké tur

ngay nhan ban an hoac ban an dugc niém yeét.

5. Vé viéc thi hanh an: Truong hop ban an, quyét dinh dugc thi hanh
theo quy dinh tai Diéu 2 Luat Thi hanh 4n dan su thi nguoi dugc thi hanh
an dan su, nguoi phai thi hanh an dan sy co quyén théa thuan thi hanh an,
quyén yéu cau thi hanh an, ty nguyén thi hanh an hodc bi cudng ché thi
hanh an theo quy dinh tai céac Diéu 6, 7 va 9 Luat Thi hanh an dan su; thoi
hi€u thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luat Thi hanh an

dan su./.
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Noi nhin: TM. HQI PONG XET XU SO THAM

- TAND tinh Long An; THAM PHAN - CHU TQA PHIEN TOA
- VKSND huyén Thanh Hoa;

- CCTHADS huyén Thanh Hoa;
- C4c duong su;
- Luu.

Hoang Thi Thiay Lanh
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