TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO CAN THO Poc 1ap- Ty do- Hanh phic
Bén 4n s6: 13/2020/KDTM-PT
Ngay 21/7/2020

V/v Tranh chap hop dong
phan phoi hang hoa

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO CAN THO

- Thanh phin Hpi dong xét xir phiic thdm gém cd:
Thdm phdn - Chii toa phién toa: Ong Tran Tri Diing
Cdc Tham phan: Ba Bui Thi Cam Thuy
Ba Huynh Thi Bich van
- Thu ky phién toa: Ong Phan Vin Khai - Thu ky Toa 4n nhan dan thanh phé
Can Tho.

- Dgi di¢n Vién kiém sit nhan dan thanh pho Can Tho tham gia phién toa:
Ba Nguyen Ngoc Chuc - Kiém sat vién.

Ngay 21 thang 7 nam 2020 tai tru sé Toa an nhan dan thanh phé Can Tho tién
hanh xét xir phuc céng khai vu an thu Iy sé: 17/2020/KDTM-PT ngay 23 thang 4
nam 2020 vé tranh chap "Hop dong phdn phéi hang hoa ". Do ban an kinh doanh
thuong mai so tham sd: 18/2019/KDTM-ST ngay 03 thang 9 nam 2019 cta Toa an
nhan dan quan Ninh Kiéu bi khang cao.

Theo Quyét dinh dua vu an ra xét xir phic tham sd: 125/2020/QDP-PT ngay 01
thang 6 nam 2020 gitra cac duong su:

1. Nguyén don: Cong ty TNHH MTV San xuat va Phan phéi H

Pia chi: duong N, phudng A, quan N, thanh phd Can Tho.

Nguoi dai dién theo ity quyén ciia nguyén don: Ong Tran Vii Thanh T
Dia chi: T, phuong H, quan N, thanh phé Céan Tho.

2. Bi don: Cong ty TNHH kinh doanh téng hop A

Dia chi: Nga Tu duong H, xa K, thanh phé P, tinh Ha Nam.

3. Ngueoi khdng cdo: Cong ty TNHH MTV San xuat va Phan phdi H

NOI DUNG VU AN:
Theo 4n so thim va cac tai liéu c¢6 trong hd so thi ndi dung vu 4n nhw sau:

Dai di¢n theo 1iy quyén ciia nguyén don trinh bay:

Vao ngay 01/5/2018, Cong ty TNHH MTV San xuét va Phan phoi H (goi tat
Cong ty H) c6 ky Hop dong phan phoi hang hoéa so: 02/APHBUSINESS —
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NPP05/2018 voi Cong ty TNHH kinh doanh tong hop A (goi it Cong ty A). Theo
Hop ddng, phia nguyén don s€ la tong thau phan phdi cac san pham banh keo cua
Cong ty A dén dia ban cac tinh Mlen tdy Nam B0. Trach nhiém cua Cong ty A s¢€ tim
kiém nha phan phéi cép dudi va trién khai hé théng nhan sy ban hang cac san pham
ctia minh tai dia ban cac tinh mién Ty Nam B6. Cin ci trach nhiém cua Hop dong
phan ph01 thi nguyén don chi la trung gian phan phéi hang hoa huong hué hong 7%
trén tong sd lwong nhdp hang trong hé thdng ciia Cong ty A. Phia Cong ty H ludn
chuyén tién trudc va nhap hang du trit tai kho dong thoi giao dich véi cac nha phan
phéi theo chi dinh ciia Cong ty A.

Do tin tu:(mg vao viéc trién khai nhan sy kinh doanh cho cac san pham nay tir
phia Cong yA nén Cong ty H da nhap mot luong rat 16n hang hoéa tir phia bi don
(1én dén gan ca ty ddng). Viéc trién khai san phim ra thi trudng lac ban dau van
thuén loi, tuy nhién sau mot thoi gian thi toan bd chuong trinh cua Cong ty A déu
ngung tré va dé mic hang hoa ton tai kho cua nguyén don. Trude tinh hinh do, Cong
ty H da nhleu lan yéu cau congty A nhanh chong trién khai cac chuong trinh va chi
phi nhan sy can thiét dé giai phong hang ton nhung khong nhan dugc cau tra 1oi thoa
dang. Dé giam bot thiét hai, Cong ty H da giri van ban dé nghi thanh 1y hop dong
trudc han theo muc 7.4 Picéu 7 Hop dong phan phbi hang hoa s6: 02/APHBUSINESS
— NPP05/2018 qua duong buu dién va thu dién tr nhung van khong nhan duoc phan
hoi tir phia bi don va dé mic hau qua xay ra.

Vi vay, phia Cong ty H khai kién yéu cau Toa an cac ndi dung nhu sau:

~ + Budc Cong ty A phai hoan trd cho Cong ty H toan bg so tién 276.854.433
dong va 1ai suat theo quy dinh cho dén khi giai quyét xong vu kién.

+ Budc Cong ty A phai nhan lai toan bo hang con ton tai kho ctia Cong ty H tai
quan Cai Rang, thanh pho Can Tho.

~ + Dong thoi, bugc Cong ty A phai thanh toan tién thué kho 5.000.000
dong/thang tur thoi dieém 23/9/2018 cho dén khi giai quyét xong vu kién.

Dai di¢n theo tiy quyén ciia bi don trinh bay:
Bi don khong thong nhat véi 10i trinh bay cua dai dién nguyén don, cu thé:

+ Yéu cau budc Cong ty A phai hoan tra cho Cong ty H toan b sO tién
276.854.433 dong va lii suat theo quy dinh cho dén khi giai quyét xong vu kién la
khong co co so. Bai 18, viéc phan phdi hang hoa chdm la do nang lyc yéu kém cua
chinh Cong ty H. Cong ty A da thyc hién diy du nghia vu theo Hop dong phan phdi
Hang hoa dd ky két ngay 01/5/2018 nhu: H trg truc tiép cho Nha phan phdi, hé
théng quan 1y, nhan vién ban hang nhung chinh Cong ty H da tir chdi hop tac véi
Cong ty A trong nd luc dua hang hoéa ra thi truong. Ngoai ra, Cong ty A con tién
hanh nho téng thau méi ghép hang cua Cong ty H dua ra thi tru:c‘rng Bén canh do,
ong Phan Phung Viét (dai dién theo phap luat cua Cong ty H) con tu y dua thong tin
Xau vé Cong ty A cho toan bo cac nha phan phdi trong khu vuc khién cac nha phan
phdi khong chiu nhap hang caa Cong ty A.

Nhu vy, trong truong hop nay Cong ty H phai chiu trach nhiém vé sd hang
héa con ton.
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+Doi v6i yéu cau bude Cong ty A phai nhan lai toan b hang con ton tai kho
cua Cong ty H tai quan Cai Rang, thanh pho Can Tho 13 khong dung. Boi 18, phia bi
don di co gang hd trg viée giai quyét hang ton nhung do phia Cong ty H khong hop
tac nén toan bo 15i thudc vé nguyén don.

o+ Déi véi yéu gau budc Cong ty A phai thanh toan tién thué kho 5.000.000
dong/thang tu thoi diem 23/9/2018 cho den khi giai quyet xong vu kién la khong
ding theo Hop dong cac bén da ky ket. Vi theo thoa thuan Cong ty A chi thu hoi
hang khi lugng hang tra lai cua Cong ty H duoc chuyén den tén kho cua Cong ty A.
Bén Cong ty A s¢ thanh toan tien hang cho Cong ty H trong 30 ngay lam viéc sau khi
nhan dugc hang tra lai va hoa don cua 16 hang tra lai.

Nhu vay, Cong ty H khong tra hang tire da tir bo quyen cham dat hop dong
trudc thoi han. Do d6, Cong ty A khong thé thanh toan tien thué kho cho s6 luwong
hang héa cua Cong ty H.

Tai phién toa so thAm nguyén don van gitr nguyén yéu cau khoi kién buQC
Cong ty A phai hoan tra cho Cong ty H toan b so tien 276.854.433 dong va 1ai suat
cham tra 09%/nam dén ngay xet xur la 22.840.000 dong. Dong thoi, budce Cong ty A
phai thanh toan tién thué kho 5.000.000 dong/thang tur thoi diém 23/9/2018 cho dén
ngay xét xu la:

5.000.000d6ng/thang x 11 thang = 55.000.000 dong.

Tong so tien yéu cau Cong ty A phai thanh toan cho Cong ty H véi so tien la:
276.854.433 + 22.840.000 + 55.000.000 = 354.694.433 dong.

Bi don khong dong v véi yéu cau khoi kién ctia nguyén don

Tai ban an kinh doanh thuong mai so tham s6: 18/2019/KDTM-ST ngay
03/9/2019 cta Toa an nhan dan quan Ninh Kicu da tuyén xur nhu sau:

Chéap nhan mdt phan yéu cau khoi kién clia nguyén don Cong ty TNHH MTV
San xuat va Phan phoi H.

Bugc Cong ty TNHH kinh doanh tong hop A phai ¢6 nghia vu thanh toan cho
don Cong ty TNHH MTV San xuat va Phan phoi H s6 tién 138.427.216 dong (Mot
tram ba mwoi tam triéu, bon tram hai mwoi bay nghin, hai tram muoi sdau dong).

Truong hop bén ¢6 nghia vu cham tra tién thi bén do6 phai tra 1ai d6i vOi s tién
chim tra twong tmg vo6i thoi gian cham tra; lai suat phat sinh do cham tra tién dugc
xac dinh theo khoan 2 Diéu 357 B luat Dan su nam 2015.

Ngoai ra an so tham con tuyén vé chi phi tham dinh tai chd, &n phi kinh doanh
thuong mai so tham va quyén khang cdo cua cac duong sy.

Ngay 18 thang 9 ndm 2019 nguyén don khang cao yéu cdu sira 4n so thim
chap nhén toan bd yéu cau khai kién cta nguyén don.

Tai phién toa phic thim ngudi khang cdo van giit nguyén yéu cau khang cao

~ bai dién Vién kiém sat nhan dan thanh phé Can Tho tham gia phién toa phat
biéu y kién nhu sau:



4
- Vé thu tuc t6 tung: Puong su va Toa an cac cap thyc hién dung quy dinh cua
phap luat vé To6 tung dan su.

- V& noi dung giai quyét vu an: Khang cao cia nguyén don 1a khong phu hop
bdi 18 theo thoa thudn trong hop dong thi Céng ty A c6 nghia vu hd trg va phat trién
moi hoat dong kinh doanh cho céng ty H. Tuy nhién, trong qua trinh kinh doanh
Cong ty A khong du dinh hudng, ké hoach dua hang ra thi trudng dan dén ban hang
kém hiéu qua nén trong truong hop ndy c6 mot phan 15i ciia Cong ty A. Bdi véi Cong
ty H thi sau khi c6 yéu cau cham dut hop déng nhung khong mang hang hoa tra lai
cho cong ty A theo thoa thuan trong hop dong, dé hang ton kho rdi yéu cau bi don
thanh toan chi phi thué kho, 13i suat cham thanh toan 1a khong c6 co so.

Tir nhitng phan tich trén d& nghi Hoi dong xét xir bac khang cdo cua nguyén
don gitt nguyén ban an so tham.

Can cir vao tai liéu, chimg cit da dwoc xem xét tai phién toa, két qua tranh
tung tai phién toa

NHAN PINH CUA TOA AN:

Nguyén don - Cong ty TNHH MTV San xuat va Phan phdi H (goi tat 1a Cong
ty H) khoi kién yéu cau bi don Cong ty TNHH kinh doanh téng hop A (goi tat 1a
Cong ty A) phai boi thuong thiét hai do vi pham pham hop dong cac bén da ky két.
Cép so tham xac dinh quan hé tranh chap hop dong phan phdi hang héa 1a c6 can cir
dang phap luat.

[1] Ve thi tuc: Bi don Cong ty TNHH kinh doanh téng~th,A da duoc Toa
an tri¢u tap hop I¢ xet xur ngay 17/6 va 21/7/2020 nhung bi don van vang mat. Can ctr
khoan 3 Diéu 296 BJ luat t6 tung dan sy Toa an tién hanh xét xir vang mat bi don.

[2] Qua xem xét yéu cau khang cio ctia nguyén don, Hoi dong xét xtr nhan
thay;

Sau khi hop dong sb 02/APH BUSINESS-NPP 05/2018 ngay 01/5/2018 dugc
ky két va trong qua trinh thyc hién thi viéc kinh doanh, tiéu thy hang héa gip nhiéu
kho khan. Trach nhiém hd trg va phat trién hoat kinh doanh cho cong ty H la trach
nhiém ctia cong ty A da dugc ghi nhan trong hop dong ma cac bén da thoa thuan. Tuy
nhién, cong ty A khéng thé tim ra phuong phap hd tro ciing nhu khong giai quyét
dugc kho khin dan dén qua trinh kinh doanh bi anh hudng, diéu ndy dugc thé hién tai
nodi dung trao doi thong tin qua thu dién tir gitta 6ng Lé Thanh Giang ngudi ciia Cong
An Phti Hung va 6ng Phan Phung Viét bén phia Cong ty H, theo d6 6ng Giang nho
ong Viét hd tro ddy hang ra do nhan lyc phia nguyén don khong con nhiéu, da nghi
viéc. Véi tinh tiét néu trén cho thdy qua trinh kinh doanh bi anh hudng 13 c6 15i cua
cong ty A nhu cip so thAm nhan dinh 13 ¢ co so.

Tuy nhién, ngoai 16i ctia Cong ty A xét thdy ciing c6 16i ctiia Cong ty H véi cac
can cu nhu sau:

Theo ndi dung hop ddng tai muc 3.3 Diéu 3 cua Hop ddng s6 02 thé hién cong
ty H ciing c6 trach nhiém dbi voi viéc xuc tién kinh doanh, phan phdi hang hoa dat
hiéu qua nén khi qua trinh kinh doanh khong thuén loi thi khong thé 16i hoan toan
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cho nguyén don. Do d6 cong ty H cho rang thiét xay ra hoan toan do 15i ciia cong ty
A trong truong hop nay la khong dang vi ban than cong ty H ciing c6 trach nhiém, ¢
161.

Khi nhan thiy tinh hinh phan phdi hang héa gip nhiéu kho khan va cho ring
nguyén don thiéu trach nhiém theo thoa thuan, Cong ty H di giri van ban, thong bao
cham dut hop dong trude han dén Cong ty A. Pang 18 sau d6 Cong ty H phai c6 bién
phap ngin ngira, giam thiéu thiét hai, rai rd bang cach & chuyén toan bo hang héa tra
lai cho cdng ty A nhu di thoa thudn theo hop dong thay vi tiép tuc dé hang ton kho va
dén nay tong thiét hai do luong hang ton kho duoc tham dinh 14 276.854.433 dong
cling 14 16i ctia cong ty H va xét thay 15i ctia cong ty H trong trudong hop niy c6 phan
nhiéu hon so céng ty A.

Cép so thdm nh4n dinh cac bén deu c6 16i nén mdi bén phai chiu % va tuyén
budc bi don tra cho nguyén don s6 tién 138.427.216 dong la da co lgi cho nguyén
don nén khong c6 can cur xem xét y€u cau so tién 1ai va tién thué kho cua nguyén
don. Khang cdo nguyén don khong c6 can cuir chap nhan.

Can ctr dé nghi cua Pai dién Vién kiém sat nhan dan thanh phé Can Tho 1a ¢o
co sO chap nhan.

[3] Tai phan quyét dinh cua ban an, cap so tham tuyén vé 13i suat cham thi
hanh an theo quy dinh tai khoan 2 Bi€u 357 B¢ luat dan sy 2015 la chua phu hop vi
day la tranh chap vé kinh doanh thuong mai nén can phai di¢u chinh theo muc l&i qua
han trung binh trén thi truong cho phu hop ma khong can tuyén stra 4n so tham.

[4] Vé an phi: Nguyén don yéu cau bj don phai thanh toan tong sb tién
354.694.433 dong, nhung chi dugc chap nhan mat phan VOl s6 tién 138.427.216 dong
nén nguyén don phai chiu sO tién an phi trén sb tién khong duoc chap nhan

216.267.217 dong Cap so thAm budc cac bén phai chiu an phi dan sy so tham 1a c6
co sO.

Vi cac 1€ trén;
QUYET PINH:

Ap dung khoan 1 Diéu 308 Bo luat TH tung dan sy nam 2015

Tuyén xur: Giir nguyén ban 4n so tham.

Khong chap nhan yéu cau khang céo cia nguyén don Cong ty TNHH MTV
San xuat va Phan phoi H.

Chép nhan mot phan yéu cau khai kién cta nguyén don Cong ty TNHH MTV
San xuat va Phan phoi H.

Bugc Cong ty TNHH kinh doanh téng hop A phai ¢6 nghia vu thanh toan cho
don Cong ty TNHH MTV San xuat va Phan phoi H s6 tién 138.427.216 dong (Mot
tram ba muwoi tam triéu, bon tram hai muwoi bay nghin, hai tram mwoi sau dong).

Ke tur ngay nguyén don Cong ty TNHH MTV San Xuét va Phan phéi H c6
don yéu cau thi hanh an, néu bj don Cong ty TNHH kinh doanh téng hop A cham thi
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hanh thi hang thang bi don con phai chiu lai sudt ng qua han trung binh trén thi
truong twong Gmg véi sb tién va thoi gian chim tra tai thoi diém thanh toan.

Vé chi phi tham dinh tai chd:

Cac duong sy, mdi bén chiu 900.000 dé)ng, dor nguyén don da nop tam ung va
chi xong nén bi don c6 nghia vu phai thanh toan lai s6 tién nay cho nguyén don.

An phi kinh doanh thwong mai so thim: Bi don Cong ty TNHH kinh doanh
tong hop A phai ndp 6.921.000 dong (Sdu triéu, chin tram hai mueoi mot nghin dong).
Cong ty TNHH MTV San xuat va Phan phdi H phai chiu 10.813.000 dong (Muwoi
triéu, tam tram mwoi ba nghin dong), dugc khau trir 7.171.500 dong tién tam Gng an
phi theo bién lai thu s6 000648 ngay 30/11/2018 tai Chi cuc Thi hanh an dan su quin
Ninh Kiéu, thanh phé Can Tho. Nguyén don phai ndp thém sb tién 3.641.500 dong.

An phi kinh doanh thuong mai phiic tham: Cong ty TNHH MTV San Xuat va
Phan phéi H phai chiu 2.000.000 dong, duoc true tién tam Ung an phi kinh doanh
thuong mai phic tham da ndp theo bién lai thu sé 001809 ngay 23/9/2019 cua Chi
cuc thi hanh 4n dan sy quan Ninh Kiéu, thanh phd Can Tho. Nguyén don di nop du
an phi phac tham.

Trudng hop ban 4n, quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat thi
hanh an dan su thi nguo1 dugc thi hanh an dan sy, ngudi phai thi hanh dn dan sy c6
quyén thoa thuan thi hanh 4n, quyén yéu cau thi hanh 4n, tu nguyén thi hanh an hoic
bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6,7 va 9 Luat Thi hanh an dan su;
tho1 hi€u thi hanh an duoc thuc hién theo quy dinh tai Piéu 30 Luat Thi hanh an dan
su.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhn: ~ TM. HOI PONG XET XU
- Cac duong su; THAM PHAN - CHU TOA PHIEN TOA
-VKSND.TPC :

- TAND Q. Ninh Kiéu; ‘
- Chi cuc THADS. Q. Ninh Kiéu, L
- Luu (HS - 2b). (Da ky)

Tran Tri Diing
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