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“Tranh chcfp vé thue hién nghia vu thanh
toan tién tir hop dong xay dung cong trinh”

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THI XA A - TINH GIA LAI

- Thanh phan Hpi dong xét xir so' tham gom cé:
Thdm phan - Chii toa phién toa: Ong Mai Trung Toan.
Cdc Hoi tham nhan dén: Ba Nguyén Thi Hué va 6ng Nguyén Van Tham.

- Thuw ky phién toa: Ba Lé Thi Dung — Thu ky Toa an nhan dan thi xa A, tinh
Gia Lai.

Ngay 13 thang 12 nam 2021 tai tru s& Toa an nhan dan thi xa A, tinh Gia Lai
xét xtr so tham cong khai vu an dan su thu 1y s6 03/2021/TLST-KDTM ngay 02
thang 7 nam 2021 vé viéc “Tranh chdp vé thuc hién nghia vu thanh todn tién tir
hop dong xdy dung céng trinh” theo Quyét dinh dua vu an ra xét xu sd
01/2021/QbXXST-KDTM ngay 08/11/2021 gitra cac duong su:

- Nguyén don: Cong ty b; Dia chi: S6 38 duong N, phuong T, Quan H, thanh
ph6 Pa Nang. Nguoi dai dién theo phap luat, 6ng Nguyén Quang T1, Tong Giam
doc.

Dai dién theo uy quyén cia nguyén don: Chi L¢ Thi Anh T2, sinh nam 1998;
chirc vu: Ké toan cua cong ty (Theo Giay uy quyén s6 30/GUQ-NDN cua nguoi
dai dién theo phap luat cua Cong ty ky, ngay 31/5/2021). Chi T2 c¢6 mat.

- Bi don: Cong ty S; Dia chi: 12 Q, phuong P, thi xa A, tinh Gia Lai. Nguoi
dai dién theo phap luat, ong Hoang Di¢p Bao V, Giam dbe.

Dai di¢n theo uy quyén cua bi don: Anh Nguyen Vinh T3, sinh nam 1984;
chtrc vu: Phé Giam ddc Cong ty S (Theo Gidy iy quyén cia nguoi dai dién theo
phap luat ciia Cong ty, ky ngay 12/10/2021). Anh T3 vang mat, ¢6 don xin xét xir
Véng mat.

NOI DUNG VU AN:

Pai dién theo Gy quyén cuia nguyén don chi T2 trinh bay: Céngty D va Cﬁng
ty S da ky Hop dong thi cong, xay dung cong trinh s 01/2017/ SAW/HD ngay
18/4/2017 va ky phu luc hop dong vao ngay 21/02/2018. Theo hop dong va phuy
luc hop dong noéi trén Cong ty S (goi tat 1a Nha may A) lam chu duy an: Bau tu phat
trién quan 1y hé thong cap nudc trén dia ban thi xa A va ving lan can, tong gia tri
hop dong 13 142.455.564.648a (Mot tram bon muwoi hai ti, bén tram ndm muwoi lam



triéu, ndm tram sau mwoi bén nghin, sau tram bon mwoi tam dong). Qua trinh thi
cong xay dung phia nguyén don Cong ty D da hoan thanh khéi luong cong viée
theo hop ddng dd ky cho phia bi don 13 Nha may A voi gia tri thanh tién 12
139.390.500.043d (Mot tram ba mwoi chin ti, ba tram chin mwoi triéu, nam tram
nghin, khdng tram bon muoi ba dong). Hai bén di ky bién ban nghiém thu hoan
thanh hang muc cong trinh, dua vao str dung ngay 28/6/2018. Phia bi don da thanh
toan cho nguyén don cac dot tong sb tién 1a 134.999.223.407d (Mot tram ba muoi
bén ti, chin tram chin mwoi chin triéu, hai tram hai mwoi ba nghin, bon tram 1é
bay dong). Bén ngay 21/10/2019 hai bén di xac nhan bién ban hét thoi han bao
hanh cong trinh va phia nguyén don da gti thu dé x4c nhan cong no vé viée bi don

con no nguyén don voi sb tién 4.391.276.636d (Bon ti, ba tram chin mwoi mét
triéu, hai tram bay muoi sau nghin, sau tram ba mwoi sdu dong) va bi don di xé&c
nhan vao ngay 19/01/2021 la ding s6 no trong thu ma _nguyén don da néu. Qua
nhiéu 1an yéu cau nhung bi don van chua thanh toan so tién con no noi trén cho
nguyén don. Nay yéu cau Cong ty S phai thanh toan s6 tién con no 4.391.276.636d
(Bon ti, ba tram chin mwoi mot triéu, hai tram bdy muoi sau nghin, sau tram ba
muoi sau dong) cho Cong ty B. Nguyén don khong yéu cau gi thém.

Pai dién theo Gy quyén ctia bi don anh Nguyén Vinh T3 trinh bay trong bién
ban hoa giai tai Toa 4n vao ngay 20/10/2021 ¢6 ndi dung thé hién nhu sau: Cong ty
S ¢6 ky Hop dong thi cong, xay dung cong trinh s6 01/2017/ SAW/HP ngay
18/4/2017 va ky phu luc hop dong vao ngay 21/02/2018 véi Cong ty B dé thi cong
cong trinh Nha may A. Trong qué trinh thuc hién hgp dong phia nguyén don da
hoan thanh khéi lwong cong viée vai tri gid thanh tién 1a 139.390.500.043d (Mot
tram ba mwoi chin ti, ba tram chin mwoi triéu, nam tram nghin, Khéng tram bon
muoi ba dong) va phia bi don di thanh toan cho phia nguyén don sb tién
134.999.223.407d (Mot tram ba muoi bén ti, chin tram chin muoi chin triéu, hai
tram hai muwoi ba nghin, bon tram 1é bay dong). Cong trinh noi trén da dua vao st
dung va hét thoi han bao hanh vao ngay 21/10/2019, phia bi don di ky x4c nhan
con no nguyén don sd tién 4.391.276.636d (Bon ti, ba tram chin mwoi mét triéu,
hai tram bay muoi sdu nghin, sdu tram ba mwoi sdu dong) Vo ngay 19/01/2021
nhu dai dién nguyén don trinh bay. Hién nay, bi don da ban bac voi nguyén don vé
phuong an dé tra so tién ng noi trén theo _timg dot cho nguyén don nhung nguyén
don khong dong y. Vi vay, bi don yéu cau Toa an giai quyét theo quy dinh phép
luat, chtr khong c6 ¥ kién gi khac.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u c6 trong ho so vu an dugc tham tra tai phién
tda va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xir nhan dinh:

[1] V& T6 tung: Nguyén don 1a Cong ty B ¢4 ky Hop dong thi cong, xdy dung
cong trinh voi bi don 1a Cong ty S, sau khi hoan thanh khdi luong cong viée theo
hop dong thi bi don chua thanh toan du s6 tién cho nguyén don nén da phat sinh
tranh chap. Theo quy dinh tai khoan 1 Piéu 30 ctia Bo luat T tung dan su thi ca
hai bén déu c6 dang ky kinh doanh va déu c6 muc dich lgi nhuan nén déy 1a tranh
chéap vé kinh doanh thuong mai “Tranh chdp vé thuwc hién nghia vu thanh todn tién



tir hop dong xdy dung cong trinh”. Theo hop d6ng duogc thuc hién tai thi xa A, tinh
Gia Lai trong hop ddng c6 thoa thuan néu tranh chip xay ra thi Toa an nhan dan co
tham quyén theo quy dinh cta phap luat s& thu 1y, giai quyét tranh chap. Hién tai bi
don c6 tru so dat tai phuong P, thi xa A, tinh Gia Lai, theo quy dinh tai diém b
khoan 1 Diéu 35, diém a khoan 1 Piéu 39, diém g khoan 1 Diéu 40 cua Bo ludt Té
tung dan sy thi Toa an nhan dan thi xa A, tinh Gia Lai thu ly, giai quyet vu an noi
trén 1a dung thim quyén. V& thoi hiéu, vu an duoc thu 1y, giai quyét con trong thoi
hi¢u theo quy dinh tai Piéu 319 Luat Thuong mai nam 2005.

[2] Vé noi dung: Cong ty b va Cong ty S c6 ky Hop dong thi cong, xdy dung
cong trinh s6 01/2017/ SAW/HD ngay 18/4/2017 va ky phu luc hop dong vao ngay
21/02/2018 véi dé thi cong cong trinh Nha may A, tong gia tri hop dong la
142.455.564.648 ddng. Trong qué trinh thuc hién hop ddng phia nguyén don da
hoan thanh khéi luong cong viée véi tri gia thanh tién 1a 139.390.500.043d va bi
don da thanh toan cho nguyén don sb tién 134.999.223.407d, cac hang muc cong
trinh noi trén da dua vao str dung va hét thoi han bao hanh vao ngay 21/10/2019.
Theo chimg ctr nguyén don nop kém theo don kién 1a “Thu x&c nhan phai thu cia
khach hang” 1ap ngay 19/01/2021 dugc nguoi dai dién theo phap luat cua bi don la
Cong ty S déa ky xac nhan con ng nguyén don Cong ty b, s6 tién 12 4.391.276.636d
(Bon ti, ba tram chin mwoi mot triéu, hai tram bay mwoi sdu nghin, sdu tram ba
muoi sdu dong). Trong qué trinh hoa giai tai Toa 4n thi xd A, dai dién theo uy
quyén ctia bi don d3 xac nhan bi don con ng nguyén don s6 tién nhu nguyén don
khoi kién va dé nghi dugc tra dan, tung dot so tién con no 4.391.276.636 dong
(Bén ti, ba tram chin muwoi mot triéu, hai tram bay mwoi sau nghin, sau tram ba
muroi sau dong) cho nguyén don nhung nguyén don khong dong y.

[3] Xét viéc bi don 1la Cobng ty S con no nguyén don la Cong ty D, s6 tién
4.391.276.636d (Bon ti, ba tram chin mwoi mot triéu, hai trdm bdy muoi sdu
nghin, sdu tram ba muoi sdu dong) theo chimg cr 1a “Thu xac nhan phai thu cua
khach hang” duoc 1ap ngay 19/01/2021 1a su that va dugc phia bi don thira nhan.
Vi véy, ddy 1a nhiing tinh tiét, sy kién khong can phai chirng minh, theo quy dinh
tai khoan 2 Diéu 92 Bo luat T tung dan sy. Hién tai, bi don chua thanh toan $6
tién no ndi trén cho nguyén don nén phai thuc hién nghia vu thanh toan sb tién
4.391.276.636d (Bon ti, ba tram chin mwoi mot triéu, hai tram bdy muwoi siu
nghin, sdu tram ba muwoi sdu dong) con no theo “Thu xac nhan phai thu ciia khach
hang” dugc 1ap ngay 19/01/2021 noi trén, cho nguyén don Cong ty D, 1a ¢6 can ctr
theo quy dinh tai Piéu 87 Luat Thuong mai 2005, Piéu 280 Bo luat Dan sy 2015.

[4] V& an phi: Can ct DPiéu 147 ctia BO luat T6 tung dan su va khoan 2 Piéu
26 ciia Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 ctia Uy ban Thuong
vu Qudc hoi thi bi don phai chiu sé tién 112.391.277d an phi Kinh doanh Thuong
mai so thdm. Nguyén don khdng phai chiu an phi Kinh doanh Thwong mai so
tham.
Vi cac 1€ trén;
QUYET PINH



Can ctr khoan 1 Piéu 30, diém a khoan 1 Diéu 35, diém a khoan 1 Piéu 39,
diém g khoan 1 Diéu 40, Diéu 147; khoan 1 Piéu 228 cua Bo luat T tung dan su;

Cin ¢t vao cac Diéu 280, Diéu 468 clia Bo luat Dan sy nam 2015;

Cin cr vao Diéu 87, Piéu 319 Luat Thuong mai nam 2005;

Cin ctr khoan 2 Diéu 26 cia Nghi quyét sd 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban Thuong vu Quéc hoi vé muc thu, mién, giam, thu, ndp,
quan 1y va str dung an phi, 1€ phi Toa an;

1. Tuyén xir: Chap nhan toan bd yéu cau khoi kién cua nguyén don Cong ty
b.

- Bugc bi don Cong ty S, phai thanh toan cho nguyén don Cong ty D, s tién

con no 13 4.391.276.636& (Bén ti, ba tram chin mwoi mét triéu, hai tram bay muwoi
sau nghin, sdu tram ba mwoi sdu dong) theo “Thu xac nhan phai thu caa khach
hang” duoc lap ngay 19/01/2021.

Ké tir ngdy ngudi duoc thi hanh an ¢ don yéu cau thi hanh 4n néu nguoi phai
thi hanh an khong chiu thi hanh khoan tién trén, thi hang thang con phai tra khoan
tién 14i d6i v6i sb tién cham tra theo 14i suit cic bén thoa thuan nhung khong dugc
vuot qua muc 1ai suat quy dinh tai Khoan 1 biéu 468 Bo luat Dan su. Truong hop
khong théa thuan duogc thi mure 1ai suat cham tra duogc thuc hién theo quy dinh tai
Khodan 2 Diéu 468 Bo luat Dén sy.

2. V& an phi: Budc bi don Cong ty S, phai ndp so tién 112.391.277d (Mot
tram muoi hai triéu, ba tram chin mwoi mot nghin, hai tram bay muoi bay dong)
an phi Kinh doanh Thuong mai so tham.

- Nguyén don khong phai chiu 4n phi Kinh doanh Thuong mai so tham, hoan
tra cho nguyén don Cong ty D, sb tién 56.195.638a (Ndm muoi sdu triéu, mot tram
chin muwoi ldm nghin, sdu tram ba muwoi tdm dong) theo bién lai thu tién tam ung
an phi sb 0010088 ngay 02/7/2021 ctia Chi cuc Thi hanh an dan sy thi x3 A, tinh
Gia Lai.

3. Vé quyén khang céo: Nguyén don, bi don c6 quyén khang cdo Ban an trong
thoi han 15 (Muoi ldm) ngay ké tir ngdy tuyén an (ngay 13/12/2021), duong su
vang mit tai phién toa hodc khong c6 mit khi tuyén an ma ¢ 1y do chinh dang thi
tho1 han khang cao tinh tir ngay nhan dugc ban &n hodc duoc téng dat hop I€.

4. Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2 Luat
Thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
st ¢o quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hodc bi cudng ché thi hanh an theo quy dinh tai Diéu 6, Piéu 7, Diéu 7a, 7b va
Piéu 9 Luét Thi hanh 4n dan sy, thoi hiéu thi hanh an dugc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh an dan sy.

No1i nhan: TM. HOI PONG XET XU SO THAM
- TAND tinh Gia Lai; Tham phan - Chi toa phién toa

- VKSND thi xi A;

- Chi cuc THADS thi xa A;

- Cac duong su;

- Luu hd so vu an, VT. Mai Trung Toan



