TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH DONG NAI DPoc lap — Tw do — Hanh phuc

Bén 4n sb: 36/2019/LD-PT
Ngay: 18/11/2019
VIV “tranh chdp BHXH”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM
TOA AN NHAN DAN TINH PONG NAI
Thanh phéin Hpi dong xét xir phiic tham gom cé:
Tham phéan — Chii toa phién toa: Ba DS Thi Nhung
Cdc tham phan: Ba Phan Thi Thu Huong
Ba Pham Thi Xuan Dao
Thu ky phién toa: Ba Nguyén Thi Thuy Tién — Thu ky Toa 4n nhan dan
tinh Péng Nai.
Dai dién Vién kiém sdt nhéan din tinh Péong Nai tham gia phién toa: Ba
B3 Thi Yén — Kiém sat vién.
Ngay 18 thang 11 nam 2019 tai Hoi truong 5 - Toa an nhan dan thanh phd
Bién Hoa, Toa an nhan dan tinh Pong Nai xét xir phiic tham cong khai vu an thy
Iy s6 57/2019/TLPT-LD ngay 02 thang 7 nam 2019 vé viéc: “Tranh chdp Bdo
hiém xd hoi”.
Do ban an lao dong so tham sé 49/2018/LD-ST ngay 20/11/2018 cua Toa
an nhan dan thanh phé Bién Hoa bi khang cao.
Theo Quyét dinh dua vu an ra xét xir phiic tham s6 75/2019/QD-PT ngay
01 thang 11 nam 2019 gitra cac duong su:

1. Nguyén don: Ba Nguyén Thi Bach T, sinh nim 1977.
Dia chi: Ap Ph, x4 B, huyén Tr, tinh Pdng Nai.

Nguoi dai dién hop phap cua nguyén don: Chi Duong Thi Th, sinh nam

1995 la nguoi dai dién theo uy quyén cta nguyén don (Vin ban uy quyén ngay
16/10/2018);

Dia chi: S6 14 dudong H, phudng H, thanh phé B, tinh Pong Nai.
2. Bi don: Cong ty co phan H.
Pia chi: Khu phé 8, phuong L, thanh phd B, tinh Pong Nai.

Nguoti dai dién hop phap cua bi don: Ba Nguyén Thi A, sinh nam 1968, dia
chi: 7/2, t6 24, khu pho 4, phuong B, thanh pho B, tinh Pong Nai 1a nguoi dai



dién theo ty quyén cua bi don (Van ban uy quyén ngdy 03/5/2018).

3. Bao hiém xa hoi tinh D.

Dia chi: $6 219, H, phuong Qu, thanh phd B, tinh Dong Nai.

Nguoi dai dién hop phép cta ngudi ¢6 quyen lgi nghia vu lién quan: Ba
binh Thi Phuong H- Churc vu: Pho chanh vén phong Bao hiém xa héi tinh D la
nguoi dai dién theo Gy quyén (Van ban uy quyen ngay 11/7/2019).

4. Ngudi khang céo: Ba Nguyén Thi Bach T, sinh nim: 1977.

Dia chi: Ap Ph, x4 B, huyén Tr, tinh Pdng Nai.

(Chi Th c6 mat, riéng ba A va ba H c6 don xin ving mat).
NQI DUNG VU AN:

Theo don khdi kién, don thay doi bo sung yéu cau khéi kién va qud trinh té
tung chi Dwong Thi Th dai di¢n theo uy quyén cua nguyén don trinh bay: Ba T
dugc Cong ty c6 phan H (Sau ddy goi tat 1a Cong ty) nhan vao lam viéc lién tuc
tir thang 01/1995, Cong ty khong ky hop dong lao dong. Dén thang 02/2000 Cong
ty ky hop dong lao dong véi ba T, cong viéc 1a cong nhan phéan loai ché bién 14
thudc. Theo hop dong lao dong mirc lwong hién nay cua ba T 13 6.120.000 dong.
Ba T khong c6 chiing ctr gi chirng minh thoi gian ba T lam viéc lién tuc tir thang
01/1995 dén thang 02/2000. Nam 2009, ba T phat hién Cong ty khong dong bao
hiém x3 hoi cho ba tu nam 1995 dén thang 02/2000 nén ba c6 dé nghi Ban Giam
d6c Cong ty giai quyét vé viéc khong dong bao hiém x4 hoi cho ba nhung tir d6
dén nay van khong duogc giai quyét.

Sau khi kiém tra viéc dong bao hiém xa héi tai co quan Bao hiém xa hoi
tinh D, d6i chiéu véi viée Cong ty ky hop dong lao dong véi ba T tir thang
02/2000, ba T phat hién Cong ty khéng dong bao hiém xi héi cho ba tir thang
1/1995 dén hét thang 02/2000 tong cong 1a 61 thang. Thoi gian Cong ty khong
dong bao hiém xa hoi, Cong ty tra lwong thang, nhung hang thang ba T chi ky
vao to gidy lvong Cong ty gitr, dén nay da hon 20 nim nén ba T khong nhd tién
lvong lac do 1a bao nhiéu.

Nhén thdy, Cong ty khong dong bao hiém xa hoi bat budc cho ba T 61
thang 1a trai quy dinh phap luat, nén ba T da c6 don yéu cau hoa giai budc Cong
ty co phan H dong bao hiém xa hdi thiéu 61 thang cho ba. Ngay 02/11/2017, Hoa
giai vién t6 chuc hoa giai nhung két qua hoa giai khong thanh.

Vi vdy, ba T khdi kién yéu cau Cong ty truy dong bao hiém xi hoi bo sung
day du cho ba T tir thang 01/1995 dén hét thang 01/2000 la 61 thang: 6.120.000
déng x 22% x 61 thang = 82.130.400 ddng, néu khong dong thi tra cho ba T
bang tién.



Ngay 16/11/2018, dai dién cta nguyén don lam don thay d6i ndi dung khai
kién: Dbi v6i thoi gian 1am viée tir thang 01/1995 dén thang 01/2000 1a 60 thang,
dé nghi Cong ty truy dong bao hiém véi mirc phi 1a 60 thang x 1,35 x 130.000
dong x 20% = 2.106.000 dong.

* Theo ban ty khai va qua trinh tham gia 16 tung dai dién theo ity quyén
cua bi don ba Nguyen Thi A trinh bay:

Ba T vao Cong ty lam cong viéc thdi vu tir nam 1995 (khong rd thang) dén
thang 01/2000, cdng viéc ba T dugc bd tri 1am 1a phan loai nguyén liéu thudc |4,
hai bén khong ky hop dong lao dong, chi thoa thuan miéng khi nao co viéc thi
Cong ty thdng bao ba T vao lam, khdng co viéc thi Cong ty thdng bao nghi va
bao cho ngudi lao dong biét truge 03 ngay. Tién luong Cong ty tra cho ba T duoc
tinh theo ngay hoic luong khoan theo nhom da c6 tinh thém 30% bao gom bao
hiém xa hoi, nghi phép, thuong...dé nguoi lao dong ty lo nén khéng cé bang
luong 6n dinh theo thang, theo ndm va ngudi lao dong nhan luong thong qua to
trudng hoac theo nhdm nén khdng c6 ky nhan. Hién nay, Cong ty ciing khong con
lvu giit bang lwong thé hién muac lwong ba T di nhan trong thoi gian nay nén
khong biét 1a bao nhiéu. Do trong khoang thoi gian trén ba T 1am viéc theo mua
vu nén Cong ty khong dong bao hiém x4 hoi, bao hiém y té cho ba T va ba T
cling khong thac mac khiéu nai gi. Tir thang 02/2000, Cong ty ky két hop dong
lao dong vei ba T, Cong ty da thyc hién nghia vy dong bao hiém x4 hoi, bao hiém
y té day du cho ba T. Nay ba T khai kién yéu Cau Cong ty phai truy dong bao
hiém x3 hoi hoic tra bang tién mat cho ba T sb tién tuong ung voi khoang thoi
gian tir thang 01/1995 dén thang 01/2000 14 2.106.000 dong Can cu B0 luat Lao
dong nam 1994 va cac van ban huong dan thi hanh thi ddi voi nhimg truong hop
lao dong thoi vu tir nam 2004 tr¢ vé trudc Cong ty chi giao két hop dong bang
miéng 1a ding. Viéc ba T khai kién yéu cau Cong ty phai truy dong bao hiém xa
hoi cho ba T tir thang 01/1995 dén thang 02/2000 véi sd tién 1a 2.106.000 dong
thi Cong ty khong dong y.

* Theo ban ty khai ciia dai dién theo ity quyén Bdo hiém xd hoi tinh P ba
Pinh Thi Phwong Htrinh bay: Ba T ¢4 qua trinh tham gia dong bao hiém xa hoi
tir thang 02/2000 dén thang 10/2018 14 18 nim 09 thang va tham gia dong bao
hiém that nghiép tir thang 01/2009 dén thang 10/2018 la 09 nam 10 thang tai
Cong ty c6 phan H (tén cu la Cong ty Nguyén li¢u thudc 14 Nam). Viéc ba T yeu
cau Cong ty co phan H phai dong bao hiém xa hoi cho ba tir thang 01/1995 dén
thang 01/2000 Bao hiém x4 hoi tinh B dé nghi Cong ty c6 phan H va ba T phoi
hop cung cap hd so lién quan dén qua trinh 1am viéc ctia ba T tai Cong ty co phan
H, 1ap ho so theo quy dinh giri Bao hiém xa hoi tinh P tham dinh ho so, theo
Quyét dinh s6 595/QD-BHXH ngay 14/4/2017 ciia Bao hiém x4 hoi Viét Nam.



- Tai Ban 4n dén sy so tham s6 49/2018/LD-ST ngay 20/11/2018 ciia Toa
an nhan dan thanh phé Bién Hoa di can ctr Can ctr vao Didu 32, Diéu 35, Piéu
39, Piéu 227, biéu 228, DPiéu 244, Diéu 266 Bo luat T tung dan suy; Piéu 27,
Piéu 28, Piéu 140, Piéu 141 Bo luat Lao dong nam 1994; Diéu 74, Piéu 75, Piéu
93, Piéu 202 Bo luat Lao dong nim 2012; Nghi dinh 49/2013/ND-CP ngay
14/5/2013 cta Chinh pha quy dinh chi tiét Bo luat Lao dong vé tién luong; Piéu
1¢ Bao hiém xa hoi ban hanh kém theo Nghi dinh sé 12/CP ngay 26/01/1995 cta
Chinh phu; Quyét dinh s0 595/QD-BHXH ngay 14/4/2017 cia Tong Giam doc
Bao hiém x4 hoi Viét Nam ban hanh quy trinh thu bao hiém xa hoi, bao hiém y te
bao hiém that nghiép, bao hiém tai nan lao dong, bénh nghé nghiép, quan 1y sd
Bao hiém x3 hoi, thé bao hiém vy té; Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 ctia Uy ban Thuong vu Quéc hoi;

~ Tuyén xu: Khong chgp nhan yéu cau khai kién cua ba Nguyén Thi Bach T
ve vi€c “Tranh chap bao hiém xa hoi” voi Cong ty c6 phan H. ‘

Ngoai ra an so thdm con tuyén vé€ nghia vu thi hanh an va quyén khang céo
cua cac duong su.

Ngay 23/11/2018, nguyén don ba Nguyén Thi Bach T khang cdo Ban an
lao dong so tham sb 49/2018/LDST ngay 20/11/2018 ctia Toa 4n nhan dan thanh
phé Bién Hoa dé nghi Toa phuc thim sira 4n so tham, chap nhan yéu cau khai
kién ctia nguyén don.

Quan diém cua dai dién Vién kiém sat nhan dan tinh Déng Nai tham gia
phién toa phiic tham:

Vé thu tyc t6 tung: Tham phan va Hoi dong xét xir da tuan thu dung quy
dinh ctia phap luat tir khi thu 1y dén khi xét xir. Tai phién toa, Hoi dong xét xir
dung thanh phan, dam bao vo tu khach quan, trinh ty phién toa dugc Hoi dong xét
xUr thuc hién ding quy dinh cia Bo luat T tung dan su. Thu ky thyc hién diung
quy dinh ctia B luat T tung dan su vé nhiém vu, quyén han cia minh. Cac
duong sy da thyc hién ding quyén va nghia vu ctia minh theo quy dinh cua phap
luat.

‘ Vé duong 16i giai quyét vu an: Toa an cépqsor tham khong chip nhan yéu
cau cua ba T ve viéc 1ap thu tuc, truy dong bao hiem xa hoi cho ba T thoi gian tir
thang 01/1995 dén thang 01/2000 la c6 can cw, do do khong chap nhan khang cao
cua ba T, y an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru céc tai liéu c6 trong ho so vy &n duoc tham tra tai phién

toa va can cu vao ket qua tranh luan tai phién toa, Hoi dong xét xtr nhan dinh:
4



[1] V& thu tuc t6 tung:

Pon khang cdo ciia ba Nguyén Thi Bach T lam trong han luét dinh ding
quy dinh nén duoc xem xét theo thi tuc phuc thadm; ba Nguyén Thi A 1a dai dién
theo tly quyén cua bi don, ba Pinh Thi Phuong H 1a dai dién theo Gy quyén cta
B4o hiém xa hoi tinh D ¢6 don xin xét Xt Véng mat, Ho1 déng xét XU can ci Piéu
228 Bo luat T tung Dan su tién hanh xét x{r vu 4n theo quy dinh.

[2] Vé nodi dung khang cao ctia ba T.

Ba T cho ring ba dugc Cong ty nhan vao lam viéc lién tuc tir thang
01/1995 dén thang 01/2000 nhung theo Cong ty thi thoi gian trén ba T 1am viéc
c6 tinh mua vu. Theo Quyét dinh s6 595/QD-BHXH ngay 14/4/2017 cua Tong
giam dbc bao hiém xa hoi Viét Nam thi dé 1ap ho so truy dong bao hiém xa hoi
phai co cac gidy td co lién quan nhu: Quyét dinh ndng bac lwong, quyét dinh tiép
nhan hodc diéu dong, hop dong lao dong tir 03 thang tré 1én, bang lu’ong... tuy
nhién qua trinh giai quyét vu an hai bén duong sy thira nhan tir khi ba T vao lam
viéc tir thang 01/1995 dén thang 01/2000 gitta ba T va Cong ty khong ky hop
dong lao dong, dong thoi ba T va Cong ty ciing khong cung cap dugc bang thanh
toan tién luong tuong ng voi thoi gian truy thu hodc cac gidy to lién quan dén
viéc khodn san pham cong viéc. Viéc ba T can ctr vao danh sach nhiing nguoi lao
dong co thé hién s6 nam, thang tham gia lam viéc tai Cong ty cla Cong ty co
phan H gii Bao hiém xa hoi tinh D va Bao hiém xa hoi Viét Nam dé xin ¥ kién
co quan bao hiém x4 hdi cho truy dong bao hiém xa hoi cho ngudi lao dong vao
nam 2007, 2008 14 khong c6 co sé. Tai cap phiic tham, Bao hiém xa hoi Viét
Nam d3 c6 van ban s6 4175/BHXH-BT ngay 07/11/2019 gai cho Toa an nhan
dan tinh Pong Nai da xac dinh trudng hop cac bén khong cung cap murc luong,
chtrc danh nghé nghiép hodc nhitng ndi dung trong ban hop dong lao dong.. theo
quy dinh tai diém ¢ khoan 1 Muc III Thong tu s6 09/LD-TBXH ngay 26/4/1996
cua B Lao dong-Thuong binh va Xa hoi thi khong co can cur dé tinh thoi gian
truy thu dé huong ché do bao hiém x4 hoi theo quy dinh. Do véy, Toa an cap so
tham khong chip nhan yéu cau caa ba T vé viée lap thu tuc, truy dong bao hiém
xa hoi cho ba T thoi gian tir thang 01/1995 dén thang 01/2000 1a c¢6 cin cir diing
phap luat nén khéng chap nhan khang cio cta ba T.

[3] Vé an phi: Do khang céo ciia nguyén don ba Nguyén Thi Bach T khong
dugc chap nhan, nguyén don phai chiu an phi phtic thim nhung do ba T thudc
truong hop duoc mién an phi phuc tham theo quy dinh tai diém a khoan 1, Diéu
12 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban Thudong vu
Qudc hoi nén ba T khong phai ndp an phi phic tham.



[4] Quan diém cua dai dién Vién kiém sat phu hop v6i nhan dinh cia Hoi
d6ng xét xtr nén chip nhan.
Vi cac lé trén;

QUYET PINH:

~ Cian cir khoan 1 Dieu 308, Bicu 309 cia B) ludt T6 tung dan sy. Khang
chap nhén khang cao cua nguyén don ba Nguyen Thi Bach T. Gitr nguyén ban an
so tham.

Can clr vao Diéu 228, Piéu 313 B6 luat T6 tung dan sy; bBiéu 27, Diéu 28,
Diéu 140, bBiéu 141 B6 luat Lao dong nim 1994; Piéu 202 Bo luat Lao dong nim
2012; Thong tu s6 09/LD-TBXH ngay 26/4/1996 ciia B6 Lao dong Thuong binh
va Xa hoi; Quyét dinh s6 595/QD-BHXH ngay 14/4/2017 cua Tong Giam déc
Bio hiém xi hoi Viét Nam; Nghi quyet s6 326/2016/UBTVQHI4 ngay
30/12/2016 ciia Uy ban Thuong vu Qudc hoi vé an phi, 1& phi Toa an.

Tuyén X

1. Khong chap nhan yéu cau khoi kién ciia ba Nguyén Thi Bach T vé viéc
yéu cau Cong ty cd phan H 1ap thu tuc hd so dé co quan Bao hiém x3 hoi tinh
cong nhan thoi gian tham gia bao hiém xi hoi tir thang 01/1995 dén thang
01/2000 véi mirc phi 1a 60 thang x 1,35 x 130.000 dong x 20% = 2.106.000 dong

N 2.Vé 4n phi lao dong so thdm va phtic tham: Ba Nguyén Thi Bach T duoc
mién.

3. Ban 4n phuc tham c6 hiéu luc ké tir ngay tuyén an.

Noinhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Dong Nai; THAM PHAN - CHU TQA PHIEN TOA
- TAND TP Bién Hoa; Pa ky

- Chi cuc THADS TP Bién Hoa;
- Cac duong su;
- Luu: VT, ho so vu an.

D6 Thi Nhung



