TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
HUYEN LOC BINH Poc lap - Tw do - Hanh phuc
TINH LANG SON

Bén 4n sb: 01/2019/KDTM-ST
Ngay 06-6-2019
V/v: Tranh chdp hop dong Logistics

, ~ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN LOQC BiNH, TINH LANG SON

- Thanh phan Hpi dong xét xir so' tham gom cé:
Thdm phan - Chii toa phién tod: Ba Hoang Thi Ngoc
Cdc Hoi tham nhan dan:

Ong Nguyén Cao Son

Ba Tri¢u Thanh Thuy

- Thuw ky phién toa: Ba Hoang Thi Nhudng- Thu ky Toa an nhan dan
huyén Loc Binh, tinh Lang Son.

- Pai dién Vién kiém sdat nhan dédn huyén Loc Binh, tinh Lang Son tham
gia phién toa: Ba Phuong Thi Tiép - Kiém sat vién.

Ngay 06 thang 5 va ngay 06 thang 6 nam 2019 tai tru s& Toa an nhan dan
huyén Loc Binh, tinh Lang Son xét xtr so tham cong khai vu an thuy 1y s0:
43/2018/TLST-DS ngay 27 thang 8 ndm 2018 vé tranh chap Hop dong Logistics
theo Quyét dinh dua vu an ra xét xtr sd: 01/2019/QDXXST-DS ngay 27 thang
02 nim 2019, Quyét dinh hodn phién toa sb: 02/QDST-DS ngay 22 thang 3 nim
2019, Quyét dinh hodn phién toa sé: 03/QDST-DS ngay 18 thang 4 nam 2019,
Quyét dinh tam ngimg phién toa s6 01/2019/QDST-KDTM ngay 06 thang 5
nam 2019, Quyét dinh hoan phién toa s6 05/2019/QDST-KDTM ngay 30 thang
5 nam 2019 gitra cac duong su:

- Nguyén don: Cong ty TNHH xay dung V; dia chi: Duong N, phuong V,
thanh phd L, tinh Lang Son; ngudi dai dién theo phap luét: Ba Vi Thi L, chirc vy - Giam
doc, co mat.

- Nguoi dai dién theo ty quyén cta Cong ty TNHH xay dung V: Ba Nguyén
Phuong T, dia chi: Buong H, phuong H, thanh phé M, tinh Quang Ninh, theo
gidy uy quyén ngay 05/9/2018, c6 mat.

Nguoi bdao vé quyén va loi ich hop phdp cia nguyén don: Ong Hoang
Thanh T Luat su thuéc Van phong Luat su T, Doan Luét su tinh Quang Ninh;
dia chi: Pai 1§ H, phuong T, thanh pho M, tinh Quang Ninh.



- Bi don: Cong ty TNHH N, dia chi: Khu 7, phuong Y, thanh pho M, tinh Quang

Ninh; Nguoi dai dién theo phap luat: Ong Pham Vin P, chirc vu - Giam dbc, vang mit cO
ly do

- Nguoi ¢6 quyén loi nghia vu lién quan:

1. Ong Mac buc T; dia chi: Khu 7, phuong Y, thanh phé M, tinh Quang Ninh, c6
mat.

‘ 2. Chi cuc Hai quan ctra khau C, huyén L, tinh Lang Son: Nguoi dai dién theo 1"}y
quyen tham gia t0 tung: Ong Hoang Minh T, Pho D6i trudng Doi nghiép vu theo giay
gioi thi€u so6: 01/GT, ngay 06/6/2019, cd mat

NOI DUNG VU AN:

Tai don khoi kién ngay 22 thang 8 nam 2018 va ban tu khai ngay 11/9/2018,
bién ban 14y 10i khai ngay 27/9/2018 ciing nhu tai phién tdoa nguyén don Cong ty
TNHH xay dung V, ngudi dai dién theo Gy quyén ba Nguyén Phuong T trinh bay:
Cong ty TNHH xay dung V thyuc hién hoat dong kinh doanh dich vu tai cira khau
C, huyén L, tinh Lang Son, (Gidy chimg nhdn dang ky doanh nghiép Cong ty
TNHH hai thanh vién tré lén md sé thué: 4900403721, dang ky lan dau ngay
08/10/2009, ding ky lan thir 7 ngay 18/12/2013 do Sé Ké hoach va Pau tw tinh
Lang Son cdp). Cong ty TNHH xay dung V va Cong ty TNHH N phat sinh dich
vu thuong mai logistics khéng bat budc phai 1ap thanh vin ban theo quy dinh cta
Luat thuong mai nim 2005, khong ky két hop dong sir dung dich vu nhung hai
bén van ton tai giao dich, cu thé: Can clr vao don xin ha kho va bién ban ha kho
c6 sy giam sat ctia Chi cuc Hai quan cira khau C, huyén L, tinh Lang Son. Cong
ty TNHH N xin gtri vao kho lanh cua Cong ty TNHH xay dung V hai 16 hang
dong lanh (Pubi lgn) dugc thé hién qua cac van ban don xin ha kho s6: 04/CV-
2017, ngay 21/4/2017 container s6 hiéu 9290609, thuéc to khai sb
500081664540 va don xin ha kho sé: 302/CV-2017, ngay 29/12/2017, container
s6 hiéu 7702740 thudc to khai sb 500112234020, duoc su dong ¥ ctia Chi cuc
Hai quan cua khau C, huyén L, tinh Lang Son phé duyét ha kho, bién ban ha
kho sd: 08/BB-NP, ngay 21/4/2017 va bién ban han kho sb: 332/BB-HK, ngay
29/12/2017 va cac van ban nhu cong van sé: 09/CV-VP ngay 02/3/2018 vé viée
xin xac nhén hang hoa trong sy gidm sat cua Hai quan; don xin xac nhén tinh
trang hang hoa ngay 26/3/2018, hai bén khong thoa thudn thoi gian giri hang ma
bén gui hang lay hang ngay nao thi Cong ty xuat ngay d6. Hién nay hai
container hang hoa van nam trong sy giam sat ciia Chi cuc Hai quan cira khau C,
huyén L, tinh Lang Son.

Do Cong ty TNHH N luu kho d6i voi hai container hang dudi lon dong
lanh trong thoi gian dai, nhung khong cé hudng xtr 1y, ngay 30/5/2018 Cong ty
TNHH x4y dung V da c6 van ban nhéc Cong ty TNHH N 1an dau va dé nghi
Congty TNHH N c6 y klen giai quyét vé cac chi phi luu kho bai va hudng xir Iy
hai container hang, so tién chi phi luu kho dén ngay 30/5/2018 1a: 775.071.000
dong, han cudi dé giai quyét hai container hang hoa trén trudc ngay 08/6/2018,
nhung Cong ty TNHH N khong c6 phan hoi. Ngay 13/6/2018 Cong ty TNHH
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xdy dung V tiép tuc ban hanh vin ban gui Cong ty TNHH N 1an hai véi ndi
dung cham dat hop dong dich vu véi Cong ty TNHH N va dimg moi dich vu
lién quan dén viéc luu gitr hai container hang trén vao ngay 20/6/2018, nhung
Cong ty TNHH N van khong phan hoi. Sau ngay 20/6/2018 Cong ty TNHH xay
dung V d3 c6 van ban dé nghi cic co quan c6 thim quyén xir 1y hai container
hang hoa dong lanh va céc khoan chi phi dich vu phat sinh trong qué trinh luu
gilr hai container hang hoa trén.

Tinh dén ngay 11/9/2018 chi phi luu kho bii ddi véi hai container hang héa
la: Container sd hidu 9290609, thudc to khai s6 500081664540, ngay nhap kho
21/4/2017, tong ngay luu kho 1a 568 ngay, tong trong luong hang hoa 26,920
tan, (26,920 tan x 50.000) x 568 ngay = 764.528.000 dong (bay tram sau muoi
bdn triéu nam trim hai muoi tam nghin déng) va container s6 hiéu 7702740,
thudc to khai s6 500112234020, ngay nhap kho ngay 29/12/2017 tong ngay luu
kho bdi 337 ngay, (26,430 tan x 50.000) x 337 ngay = 445.345.500 dong, (bon
tram bén muoi lam triéu ba trim bén muoi lam nghin nam tram dong). Tong chi
phi hai container 1a: 1.209.873.500 déng (mot ty hai tram linh chin triéu tdm
trdm bay muoi ba nghin ndm tram dong), nay Cong ty TNHH xay dung V yéu
cau Cong ty TNHH N phai thanh toan tién luu kho tinh dén ngay xét xur
06/6/2019.

Bi don: Cong ty TNHH N, dai dién theo phap luat 6ng Pham Van P - Giam
déc, sau khi nhan dugc Thong bao thy ly giai quyét vu 4n, ong Pham Vin P da
c6 Cong van sd: 56/CV- CT, ngay 10/9/2018 ndi dung Cong ty TNHH N khang
dinh tir trude dén nay Cong ty TNHH N chua bao gio c6 quan hé giao dich hay
ky két hop dong thué kho gui hang hoa voi Cong ty TNHH xay dung V, do vay
Cong ty TNHH N khong chap nhén yéu cau ciia Cong ty TNHH xay dung V.

Trong qué trinh giai quyét vu an Toa an nhan dan huyén Loc Binh, tinh
Lang Son da triéu 6ng Pham Van P hop 1€ nhiéu lan nhung 6ng Pham Van P
khong c¢6 mat khong co ly do.

Tai bién ban ghi 11 khai ngay 20/02/2019 ctia Toa 4n nhan dan thanh phd
Mong Cai, tinh Quang Ninh va 101 khai tai phién toa ngay 06/5/2019 ctia 6ng
Pham Van P trinh bay nhu sau: Thang 4/2017 Cong ty TNHH N lam thu tuc
nhdp hai container hang du6i lon dong lanh tir ITALIA tai Cang Hai Phong
khong nhd chinh xac, viéc gui hai container nay la do 6ng Mac Purc T, thuong
tra: Khu 7, phuong Y, thanh phd M, tinh Quang Ninh 13 ngudi truc tiép dung ra
gui hang, ngudn goc hai container hang nay la cua 6ng Mac Puc T, do 6ng Mac
Puc T 14 ca nhan nén khong thé thyc hién hang tam nhap, tai Xuét do vay 6ng
Mac Buc T di ky hop dong v6i Cong ty TNHH N véi ndi dung thoa thuan Cong
ty TNHH N lam dich vu nh3p hai container hang dudi lon dong lanh tai Cang
Hai Phong cho dng Mac Puc T, viée xuét hai container hang s& do 6ng Mac Pirc
T tu lién hé lam thu tuc, nhung dung tén 1a Cong ty TNHH N; céc chir ky va con
dau tai don xin ha kho sd: 04/CV-2017, ngay 21/4/2017 va don xin ha kho s6
302/CV-2017 ngay 09/12/2017 chir ky ctia 6ng Pham DPtrc N va ctia 6ng Pham
Vin P - Giam déc 1a caa Cong ty TNHH N. Hai container hang trén vé thi tuc
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gidy to 1a cia Cong ty TNHH N, nhung thuc té 13 cua 6ng Mac Puc T, Cong ty
TNHH N chi ding ra 1am dich vu tam nhap, tai xuit cho 6ng Mac Pac T nhu
ndi dung thoa thuan di ky trong hop dong. Viéc Cong ty TNHH xay dung V
khéi kién yéu cau Cong ty TNHH N thanh to&n chi phi luu kho bai ddi voi hai
container trén Cong ty TNHH N khong dong .

Tai ban khai ngay 17/4/2019 va tai phién toa cua 6ng Mac DBuc T trinh
bay: Ong ky hop déng véi Cong ty TNHH Nvoi néi dung thoa thuén Cong ty
TNHH N 1am dich vy tam nhap, tai xuat hang dong lanh qua cac cira khau trong
nudc, ddi véi hai container hang dudi lon dong lanh hi¢n dang gui tai kho lanh
cua Cong ty TNHH xay dung V la cta 6ng, ong truc tiép lién hé véi Cong ty
TNHH xay dung V va Chi cuc Hai quan cura khau C huyén L, tinh Lang Son dé
guri hai container hang trén dé xuat sang Trung Quédc, nhung do phia Trung Qudc
cAm bién hang cta 6ng khong xut dugc, nén 6ng da giri hai container hang hoa
vao kho cua Cong ty TNHH xay dung V tur thang 4/2017, trong khodng trung
tuan thang 7/2018 dng co dién thoai cho ba Vii Thi L, Giam doc Cong ty TNHH
xay dung V dé giai quyét hai container trén nhung ba Vii Thi L khong dong ¥ vi
6ng chua thanh toan tién chi phi luu kho va cho 6ng thoi gian 10 ngay dé giai
quyet néu khong giai quyét dugc thi giao cho Céng ty TNHH xay dyng V toan
quyén xt 1y, hét thoi han khong xtr 1y duge 6ng di cung ba Vii Thi L, Giam déc
Cong ty TNHH xay dung V thoéa thuan giao cho ba Vi Thi L xtr 1y hai container
hang trén nhung khong lap thanh vin ban. Ong khang dinh hai container hang
trén 1a ctia 6ng va c6 trach nhiém thanh toan tién luu kho bai cho Céng ty TNHH
xay dung V dén ngay xét xir 1a 1.000.000.000 ddng, (Mot ty ddng) vi nay 6ng
khong c6 kha ning thanh toan, ng Mac Ptc T khang dinh Cong ty TNHH N
khong lién quan gi dén hai container hang hoa trén.

Tai ban khai ngay 15/5/2019 va 161 khai tai phién toa Hoang Minh T, pho
Doi truong Doi phong nghiép vu Chi cuc Hai quan cura khau C huyén L, tinh
Lang Son trinh bay: Dbi véi container s6 hiéu SEGU 9290609 thudc to khai so
500081664540 va container s6 hiéu WHLU 7702740 thudc to khai s
500112234020 Cong ty TNHH N 1a ngudi thuc hién moi thu tuc vai Chi cuc Hai
quan ctra khau C huyén L, tinh Lang Son dé giri hang hda vao kho lanh tai dia
diém tap két, kiém tra hang hoa xuat khau, nhap khau cia Cong ty TNHH xay
dung V thudc dia ban quan Iy caa Chi cuc Hai quan ctra khau C huyén L, tinh
Lang Son dé bao quan hang dong lanh khéng sé bi hong, Chi cuc Hai quan cira
khau C huyén L, tinh Lang Son thay day du gidy to nén da dong ¥ va lap bién
ban, hién nay Chi cuc Hai quan ctra khau C, huyén L, tinh Lang Son dang giam
sat. Hai container hang hoa trén dugc gtri vao kho lanh cua Cong ty TNHH xay
dung V chir khong phai gtii vao kho ngoai quan. Vé xtr Iy hai container hang
hoa trén néu Cong ty TNHH N hodc Cong ty TNHH xay dung V c6 day du thu
tuc dé nghi tai xuat hai container hang héa thi Chi cuc Hai quan ctra khau C
huyén L, tinh Lang Son cho tai xuat.

Ong Hoang Thanh T ngudi bao vé quyén va loi ich hop phéap cua nguyén
don Cong ty TNHH Xay dung V phat biéu y kién: Trén co s& céc tai liéu chiung
ctr ¢6 trong hd so va viéc tham tra tai phién toa, 1i khai ciia duong su ¢6 cin cir
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xéac dinh. Cong ty TNHH N di guri hai container s6 hiéu SEGU 9290609 thudc to
khai s6 500081664540 va container s6 hiéu WHLU 7702740 thudc t& khai sb
500112234020 hang dudi lon dong lanh tam nhép, tai xuat vao kho lanh cua
Cong ty TNHH xay dung V tur ngay 21/4/2017 va ngay 29/12/2017 dén nay, hai
container hang trén hién dang nam trong sy giam sat ciia Chi cuc Hai quan ctra
khau C huyén L, tinh Lang Son, tir ngay gti hang Céng ty TNHH N chua thanh
toan khoan tién luu kho, béi nao cho Cong ty TNHH xay dung V. Nay Cong ty
TNHH xay dung V yéu cau Cong ty TNHH N phai thanh todn tién chi phi luu
kho cua hai container trén tinh den xét xtr ngay 06/6/2019 14 1.600.000.000 dong
(mot ty Sau tram triéu dong); vé xtr Iy ddi véi hai container hang hoa trén, day la
loai hang hoa tam nhap, tai xuét chiu sy kiém tra, gidm sat ctia Chi cuc Hai quan
do vay s6 hang héa trén thudc tham quyén cia co quan c6 tham quyén giai
quyét

Tai phién toa dai dién Vién kiém sat nhan dan huyén Loc Binh, tinh Lang
Son phat biéu y kién vé viée chap hanh phap luat t6 tung va giai quyet vu an:
Viéc chap hanh phép luat to tung: Thanh phan Hoi dong xét xtir Tham phan da
chap hanh dung quy dinh cta Bo luat T6 tung dan sy trong qua trinh giai quyét
vu 4n nhu xac dinh dung tham quyén, ding tu cach cac duong su, nhung xac
dinh quan h¢ phap lut vu an chua dung theo quy dinh tai khoan 1 Picu 30 Bo
luat T6 tung dan sy. Tai phién toa, Hoi dong xét xtr, Thu ky phién toa da thuc
hién nhiém vu quyén han ctia minh theo quy dinh ctia Bo luat T tung dan Su.
Tu khi thy ly vu an ctng nhu tai phién toa nguyén don, bi don, nguoi co quyén
nghia vu lién quan da thyc hién day du quyén va nghia vu té tung theo quy dinh
cua phap luat.

V& quan diém giai quyét vu an: Can cr ¢ cic tai liéu chimg cr ¢ trong hd
so vu an va 101 khai tai phién toa xét thiy chtng ctr thu thap trong hd so chua
dam bao cin cur dé giai quyét vu an, sau khi thanh toan chi phi luu kho ddi véi
hai container hang hoa 1a duéi lon dong lanh, thi cac van dé tiép theo chua duoc
dé cap trong hod so vu an. Do hang tam nhép tai xuat phai chiu sy giam sat cua
Chi cuc Hai quan cura khau C huyén L, tinh Lang Son ké tir khi tam nhép cho
dén khi tai xuét ra khoi Viét Nam. Do do can phai c6 ¥ kién bang vin ban cta
Cuc Hai quan Lang Son vé hudng xtr 1y hai container hang hoa trén, hién nay
haicontainer hang hoa trén da hét thoi han luu tra tai 1dnh tho Viét nam, dé nghi
Ho1 déng x€t xtir Tam dinh chi vu &n theo quy dinh

NHAN PINH CUA TOA AN:

[1] V& t6 tung: Vu &n tranh chap hop dong logistic thugc tham quyen giai
quyét cua Toa 4n theo quy dinh tai khoan 14 Dleu 26, Dleu 40 Bo luat Té tung
dan sy, va loai tranh chap nay thudc tham quyén giai quyét caa Toa &n nhan dan
quy dinh tai Biéu 35 B6 luat T4 tung dan su. Toa an khong tién hanh mo phién
hop kiém tra, tiép can, cdng khai ching ctr va hoa giai do bi don khong hop tac
theo bién ban khéng tién hanh hoa giai dugc ngay 21/11/2018 va ngay
22/02/2019. Tai phién toa Hoi dong xét xir can clr vao cac tai liéu, ching ci co
trong hd so vu &n thay vu an thudc an kinh doanh thuwong mai theo quy dinh tai
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khoan 1 DPiéu 30 Bo luat T tung dan su. Bi don Cong ty TNHH N ngudi dai dién
theo phap luat: Ong Pham Vin P, chtc vu - Giam dbc c6 don xin xét xtr ving mit
ngay 06/6/2019 nhung c6 ban khai va 161 khai tai phién toa ngay 06/5/20109.
Theo quy dinh tai biéu 227, 228 Bo luat T6 tung dan sy nam 2015, Toa an van
tién hanh xét xtr vu 4n ving mit theo quy dinh cta phap luat TS tung déan su
nam 2015.

[2 Vé quan hé > phap luat: Vu an dugc thu ly giai quyét theo quy dinh tai khoan
14 Piéu 26 Bo lut T4 tung dan su, nhung trong qua trinh giai quyét vu an va cac tai liéu
chimg ctr do cac duong su cung cap, tai phlen toa cac duong su trinh bay hai bén da cd
gidy phép kinh doanh, kinh doanh muc dich Vi loi nhuan, xac dinh tranh chip hop dong
logistic 1a hop dong kinh doanh thuong mai hai bén déu c6 muc dich loi nhuan, Hoi
ddng xét xir xét thay vu an thuoc vu an kinh doanh thuong mai do vy chuyén
quan hé phap ludt theo quy dinh khoan 1 Diéu 30 ciia Bo luat T6 tung dén sy va cac quy
dinh khéc ctia Luat thuong mai dé giai quyét vu 4n.

[3] Cong ty TNHH x4y dung V hoat dong kinh doanh dich vu tai ctra khau
C, huyén L, tinh Lang Son, ( Gidy chitng nhdn ding ky doanh nghiép Céng ty
TNHH hai thanh vién tré 1én ma sé thué: 4900403721, do Sé Ké hoach va Pau tw
tinh Lang Son cdp ngay 08 thang 4 nam 2009). Cong ty TNHH xay dung V va
Cong ty TNHH N phat sinh dich vu thuong mai Logistics khdng bat budc phai
lap thanh van ban theo quy dinh tai Diéu 233 Luat thuong mai nim 2005 nhung
hai bén vén ton tai giao dich cu thé. Cong ty TNHH N c6 don xin ha kho s6
04/CV-2017 ngay 21/4/2017 va don xin ha kho sé 302/CV-2017 ngay
29/12/2017 dé nghi Chi cuc Hai quan ctra khau C huyén L, tinh Lang Son cho
phép gtri hai container sd hiéu SEGU 9290609 thudc td khai sb 500081664540
kém theo hd so td khai 500081664540 KNQ md ngay 19/4/2017 va container sb
hiéu WHLU 7702740 thue to khai s6 500112234020 kém theo hd so to khai
5000112234020 m¢ ngay 06/12/2017 loai hang dudi lon dong lanh tai Hai quan
Hai Phong KVIII tai xuét tai cira khau C, huyén L, tinh Lang Son gui vao kho
lanh tai dia diém tap két, kiém tra hang hda xuat khau, nhap khau cua Cong ty
TNHH xay dung V thudc dia ban quan ly cia Chi cuc Hai quan cta khau C,
huyén L, tinh Lang Son véi 1y do xin ha kho dé bao quan hang héa dong lanh
khong sé& bi hong, c6 day du thu tuc chit ky va con dau cia Giam doc Cong ty
TNHH N, Chi cuc Hai quan ctra khau C, huyén L, tinh Lang Son dong ¥ giri vao
kho lanh cua Cong ty TNHH xay dung V, 1ap bién ban sd: 08/BB-NP ngay
21/4/2017 va bién ban s6 332/BB-HK ngay 29/12/2017 dén nay van nam trong
sy giam sat cua Chi cuc Hai quan ctra khau C huyén L, tinh Lang Son.

[4] Xét thdy hop dong giao dich cua Cong ty TNHH xay dung V va Cong ty
TNHH N dugc thyc hién ding theo quy dinh cua Luét thuong mai ndm 2005. Tai
Piéu 233 cta Luat thuong mai nim 2005 quy dinh hop ddng Logistics 1a hop
dong thuong mai khong bat budc hai bén phai 1ap thanh van ban, nhung dich vu
Logistics phai phét sinh trén thuc té. Theo d6, Céng ty TNHH xdy dung V 1am
dich vu cung ung va Cong ty TNHH N c6 nhu cau str dung cu thé: Cong ty
TNHH N c6 don xin ha kho s 04/CV ngay 21/4/2017 va don xin ha kho sb
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302/CV ngay 29/12/2017 dé nghi Chi cuc Hai quan cira khau C huyén L, tinh
Lang Son cho phép giri vao kho hai container sé hiéu SEGU 9290609 thudc t&
khai s6 500081664540 va Container s6 hi¢u WHLU 7702740 thudc to khai s6
500112234020 loai hang duoi lon dong lanh giri vao kho lanh tai dia diém tap
két, kiém tra hang hoa xuat khau, nhap khau cua Cong ty TNHH xay dung V tai
ctra khau C huyén L, tinh Lang Son. Ngay 07/9/2018 Céng ty TNHH N c6 don
dé nghi chuyén tir kho lanh sang hai container s6 hiéu AALU6198210 va
TRIU8364784. Do c6 sy nham 1am s liéu trong viéc thuc hi¢n so sach ké toan
nén co su chénh léch vé trong luong cua hai container, ngay 24/4/2019 nguyén
don dinh chinh lai container sb hiéu SEGU 9290609 thudc t& khai s6
500081664540 1a 26,000 tan va container s6 hiéu WHLU 7702740 thudc t& khai
s6 500112234020 1a 26,100 tan. Tinh dén ngay 06/6/2019 hai container sé hiéu
SEGU 9290609 thudc t& khai s6 500081664540, nhap kho 21/4/2017 tong ngay
lwu kho 1a 758 ngay, trong lwong hang hoéa 26,000 tin x 50.000/ngay/tin x 758
ngay = 985.400.000 dong (chin tram tam muoi lam triéu, bon traim nghin dong)
Va container s6 hiéu WHLU 7702740 thudc t& khai sé 500112234020, nhap kho
ngay 29/12/2017, tong ngay luu kho bai 506 ngay, trong luong hang hoa la
26,100 tan x 50.000/ngay/tin x 506 ngay = 660.330. .000 dong (sdu trim sau
muoi triéu, ba tram ba muoi nghin dong) Tong cong s tién clia hai containerla:
1.645.300.000 dong (mot ty, sau trim bon muoi 1am triéu, ba tram nghin dong)
tai phién tdoa Cong ty TNHH xay dung V tinh tron s6 1.600.000.000 dong, tir
nhitng phan tich trén yéu cau khoi kién Cong ty TNHH x4y dung V 14 ¢6 cin cir
chép nhan phu hop véi quy dinh tai cac biéu 117, 274, 275, 357, 468, 554, 561
ctia Bo ludt Dan sy va cac Diéu 7, 29, 233 Luat thvong mai nim 2005. Diéu 46,
48 Luat Hai quan.

[5] Chi phi thué kho béi: Qua xac minh gia thué kho bai cua Céng ty
TNHH H va Cong ty ¢ phan kinh doanh B tai ctra khau C huyén L Lang Son &p
dung d6i véi cac loai mit hang doéng lanh vé&i tit ca khach hang thué Ia
50.000/ngay/tan phu hop véi gia cia Cong ty TNHH xay dung V tai thoi diém
x€t xtr.

[6] Pdi v6i dé nghi Cong ty TNHH N, dai dién theo phap luat 6ng Pham
Vin P - Giam dbc khang dinh tir trude dén nay Cong ty TNHH N chua bao gio
c¢6 quan hé giao dich hay ky két hop dong thué bai, kho giri hang hoa véi Cong
ty TNHH xay dung V, nhung bién ban ldy 1i khai ngay 20/02/2019 6ng Pham
Vin P chac vu: Giam dbc 1a ngudi dai dién cho Cong ty TNHH N khing dinh
con diu, chit ky trong cac don xin ha kho sb: 04/CV-2017 ngay 21/4/2017
container sd hi¢u SEGU 9290609, thudc t& khai s6 500081664540, don xin ha
kho s6: 302/CV-2017 ngay 29/12/2017 container sé hiéu WHLU 7702740 thudc
t& khai s6 500112234020 (hang dudi lon dong lanh), bién ban ha kho sé: 08/BB
- NP ngay21/4/2017 va bién ban ha kho sd: 332/BB - HK ngay 29/12/2017 va
cac van ban nhu cong van sé: 09/CV-VP ngay 02/3/2018 vé viéc xin xac nhan
hang hoéa trong sy gidm st cua Hai quan; don xin x4c nhan tinh trang hang hoa
ngay 26/3/2018 la cia Cong ty TNHH N. Ngay 25/3/2019 Toa an nhan dan
huyén Loc Binh, tinh Lang Son nhan dugc don dé nghi 4p dung bién phap khan
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cap tam thoi ddi voi hai container noi trén 13 do Gidm déc 6ng Pham Vian P ky
dong dau ghi 21/3/2019. Véi cac tai lidu, ching ctr néu trén da thé hién 1o hai
container s6 hiéu SEGU 9290609 va container s6 hiéu WHLU 7702740 hang
dudi lon dong lanh 1a cua Cong ty TNHH N 1 ¢d can ctr, do vAy khong chap nhan
dé nghi cua Cong ty TNHH N.

[7 Dbi v6i ngudi ¢d quyén loi nghia vu lién quan: Ong Mac Bic T ky hop
dong sd: 01/2016/HDTH ngay 15/8/2016 voi Cong ty TNHH N thué Ma so hang
tam nhap, tai xuat hang thuc pham déng lanh (MS - TPPL) do B6 Cong thuong
cap (tu cach phap nhan ctia Cong ty) 1am dich vu. DPdi véi hai container hang
hoa trén 6ng Mac Dtrc T va 6ng Pham Vin P, Giam ddc Cong ty TNHH N cho
rang hai container hang dudi lon dong lanh trén 1 ciua 6ng Mac Puc T va 6ng
Mac Bt T tu lién hé va giao dich tam nhép, tai xuit véi Cong ty TNHH xay
dung V, nhung toan bo hoa don, chung tir cia haicontainer hang hoéa tir thu tuc
Hai quan Hai Phong KVIII va céac gidy to, thu tuc ké khai voi Chi cuc Hai quan
ctra khau C, huyén L, tinh Lang Son ¢6 con déu, chit ky 1a cua Giam déc Cong
ty TNHH N. Do vay, dé nghi ctia 6ng Mac Ptc T dua ra khong c6 cin cir chap
nhan. Viéc ong Mac Puc T ky hop dong véi Cong ty TNHH N thué Ma lam
dich vy tam nhép, tai xuat hang thuc pham dong lanh (MS-TPDL), Cong ty
TNHH N thoa thuan véi 6ng Mac buc T dé giai quyét vu viéc néu khong thoa
thuan duogc thi Cong ty TNHH N ¢6 quyén khai kién ong Mac Puac T va duoc
giai quyét thanh mot vy an khéc.

[8] Tai Bién ban xa&c minh ngay 05/10/2018 va 101 khai tai phién toa, Chi
cuc Hai quan ctra khau C huyén L, tinh Lang Son khéng dinh toan bo ching trr,
tai liéu doi vé6i hai container s6 hiu SEGU 9290609, thudc to khai s6
500081664540 va container s6 higu WHLU 7702740 thudc to khai so
500112234020 hang dudi lon dong lanh, khi lam thu tuc Hai quan va thu tuc gt
vao kho ctia Cong ty TNHH xay dung V con dau va chir ky 1a cia Giam déc
Cong ty TNHH N. Khang dinh hai container hang trén cua Céng ty TNHH N
gui tai kho lanh tai dia diém tap két, kiém tra hang hda xuat khau, nhap khau cua
Cong ty TNHH xay dung V chur khdng phai giri vao kho ngoai quan, hién nay
hai container hang hoa trén trong su giam sat cia Chi cuc Hai quan cira khau C
huyén L, Lang Son. Ddi v6i viéc xir 1y hai container hang trén Cong ty TNHH N
hodc Cong ty TNHH xay dung V c¢6 dy du thi tuc yéu cau xuat hai container
hang thi Chi cuc Hai quan ctra khau C huyén L, tinh Lang Son 1am thu tuc xuat
hang va khong can co y kién bang vin ban ctia Cuc Hai quan Lang Son. Néu
khong xuat hang thi van trong sy giam sat cua Chi cuc Hai quan ctra khau C
huyén L, tinh Lang Son.

[9] Tai phién toa hom nay Cong ty TNHH xay dung V van giit nguyén yéu
cau khoi kién. Hoi dong xét xir xét thy yéu cau khoi kién cua Cong ty TNHH
xay dung V 1a c6 can ctr duoc chap nhan

[10] DOi voi dé nghi clha ngudi bao vé quyén va loi ich hop phap cua
nguyén don dua ra cé can ctr, phu hop véi quy dinh cua phap ludt nén dugc chap
nhan.



[11] Dbi v6i v kién ctia Vién kiém sat nhan dan huyén Loc Binh, tinh Lang
Son d& nghi Tam dinh chi vu an theo quy dinh Hoi dong xét xir xét thdy: Cac tai
liéu chimg ctr c¢6 trong hd so va 1o trinh bay da 1am rd hai container hang hoa trén
la ctia Cong ty TNHH N, con xt Iy hai container hang hda trén Chi cuc Hai quan
ctra khau C huyén L, tinh Lang Son da tra 10i Cong ty TNHH N hodc Cong ty
TNHH xay dung V ¢6 day du thu tuc, gidy to dé nghi xuat hang thi Chi cuc Hai
quan ctra khau C huyén L, tinh Lang Son cho xuat hang, con néu khong hang thi
van trong su giam sat ciia Chi cuc Hai quan ctra khau C huyén Huyén L, tinh
Lang Son. Xét thiy khong c6 cin cit d¢ Tam dinh chi giai quyét vu an, do vay
khong can thiét phai Tam dinh chi vu 4n, néu Tam dinh chi s& gdy mat thoi gian,
kéo dai viéc giai quyét vu 4n nén Hoi dong xét xir khong chap nhan.

[12] Vé an phi: Can ct khoan 1 Piéu 147 B luat T6 tung dan sy nim
2015; khoan 2 Piéu 26, Nghi quyét so: 326/2016/UBTVQH14 ngay 30/12/2016
ciia Uy ban Thuong vu Qudc hdi quy dinh vé mirc thu, mién, giam, thu, nop,
quan 1y va st dung an phi va 1¢ phi Toa an. Yéu cau khdi kién cua Cong ty
TNHH xay dung V duoc chap nhan nén khong phai chiu an phi, yéu cau cia
cong ty TNHH N khong dugc chap nhan nén phai chiu an phi kinh doanh
thuong mai c6 gid ngach sung quy Nha nudc.

Cac duong su c6 quyén khang cdo ban an theo qui dinh ctia phap luét.

Vi cac 1€ trén;
QUYET PINH:

Cin ctr khodn 1 Diéu 30, Piéu 35; khoan 1 Piéu 147, diém c¢ khodn 1 va
khoan 2 Piéu 259, Diéu 266, 271, 273 BJ ludt TS tung dan sy ndm 2015.

Cin ci Diéu 117, 274, 275, 357, 468, 554, 561 Bo luat Dan sy nam 2015;

Can ctt Biéu 7, 29, 233 Luat thuong mai nam 2005.Diéu 46, 48 Luat Hai
guan

Can ctr khoan 2 Piéu 26 Nghi quyét so: 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban Thuong vu Quoc hodi quy dinh vé murc thu, mién, giam,
thu, ndp, quan 1y va sir dung an phi va I¢ phi Toa an.

1. Chap nhan yéu cau khai kién ciia Cong ty TNHH xay dung V

2. Cong ty TNHH N phai thanh toan tién chi phi luu kho, bii cho Cong ty
TNHH xay dung V ddi voi container s6 hiéu SEGU 9290609, thudc to khai s6
500081664540 ngay 19/4/2017 giri ngay 21/4/2017 va container sd hiéu WHLU
7702740 thudc to khai s6 500112234020 ngay 06/12/2017 giri ngay 29/12/2017
loai hang dudi lon dong lanh dén ngay xét xir 06/6/2019 s6 tién 1a 1.600.000.000
ddng (mdt ty sau tram triéu déng chin).

Ké tir ngdy Ban an c6 hiéu luyc phap luat, nguoi duge thi hanh an c6 don
yéu cau thi hanh an ddi véi khoan tién phai thi hanh an ma ngudi phai thi hanh
an cham thi hanh an thi con phai tra 13i ddi voi sé tién cham tra twong tGng voi
thoi gian cham tra, 13i suat phat sinh do cham tra dugc quy dinh tai Diéu 357,
468 cua B0 luat Dan sy nam 2015.

9



-3 Vé an phi: CQng ty TNHH N phai chiu an phi kinh doanh thuong mai so
tham 1a 60.000.000 dong (sau muoi triéu dong) ndp ngan sach Nha Nudc.

Hoan tra cho Cong ty TNHH xay dung V 19.150.000 dong (mudi chin
triéu, mot trim nim muoi ngan dong) tién tam Gng an phi theo bién lai thu tién
tam trng an phi s6 AA/2012/01281 ngay 27/8/2018 ctia Chi cuc Thi hanh an dan
sy huyén L, tinh Lang Son.

Cac duong su co quyen khang cdo ban an trong thoi han 15 ngay ké tur
ngay tuyén an, duong su Vang mat co quyén khang cdo ban an ké ngdy nhan
dugc ban sao ban an hoic nién yét.

Trudng hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Pidu 2 Luat
Thi hanh an dan sy thi nguoi dugc thi hanh an dan su, nguoi phai thi hanh an
dan su c6 quyén thoa thuan thi hanh an, quyén yéu ciu thi hanh an, tu nguyén
thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9
Luat Thi hanh 4n dan su; thoi hi¢u thi hanh 4n dan sy dugc thuc hién theo quy
dinh tai Diéu 30 Luat Thi hanh an dan su.

Noi nhan: T.M HQI PONG XET XU SO THAM
- TAND tinh Lang Son; THAM PHAN- CHU TQA PHIEN TOA
- VKSND huyén Loc Binh, tinh Lang Son;
- Céac duong su;
- Chi cuc thi hanh an DS huyén L;
- Luu hd so; hanh chinh tu phép.

Hoang Thi Ngoc
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