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NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 12, THANH PHO HO CHi MINH

Thanh phan Hpi dong xét xir so tham gom co:

Thim phdn — Chii toa phién toa: Ba Nguyén Thi Thanh Thao.
Cdc Hoi tham nhén dan:
1. Ba Nguyén Thi Ngoc Van
2. Ong Nguyén Vin Quan
Th ky phién toa: Ba Nguyén Thi Lé&, can b Toa an nhan dan Quén 12, Thanh phd Hb
Chi Minh.
Pai dién Vién kiém sat nhdan dan Qudn 12, Thanh phé H6 Chi Minh tham gia phién
tda: Ba Truong Thi Huyén - Kiém sat vién.
Ngay 11 thang 8 nam 2022 tai try s& Toa an nhan dan Quan 12, Thanh phd HO Chi
Minh xét xtr so thAm cong khai vu an thu Iy s6 80/2021/TLST-LD ngay 13/5/2021 vé viéc
“Tranh chép vé bao hiém xa hoi” theo Quyét dinh dua vu 4n ra xét xtr s6: 595/2022/QDXXST-
LD ngay 22 thang 7 nam 2022, giita cac duong su:
Nguyén don: Ba Lé Thi Thay H, sinh nam 1972

Dia chi: Hém B, Lé Thi R, T6 E, khu phé D, phuong T, Quan A, Thanh phé H6 Chi
Minh.

Bi don: Cong ty trach nhi¢m hitu han A

Tru so tai: S6 G dudng N, Phuong A, quan T, Thanh phé H6 Chi Minh.

Ngudi dai dién theo phap luat: Ba Nguyén Thi Khanh N — Chire vu: Giam déc.

Nguoi dai dién theo uy quyén: Ba L& Thi H (theo Gidy ty quyén so 011/UQ-
AG/12/2021 cua Giam déc Cong ty TNHH A).

(Ba H ¢6 don xin vang mdt, ba H ¢6 don xin ving mdf)
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NOI DUNG VU AN:
Trong qud trinh t6 tung cdc dwong sir trinh bay:
Theo nguyén don ba L& Thi Thay H trinh bay:

Vao ngay 03/02/2017, ba Lé Thi Thay H bat dau lam viéc tai Cong ty TNHH A (goi
tat 1a Cong ty A) theo hop ddng lao dong xac dinh thdi han 13 01 ndm, cong viée 1a cong nhan
QC, mirc lvong 14 4.220.000 ddng. Nam 2018 ba H va Cong ty A ky tiép hop dong lao dong
xéc dinh thoi han 12 01 nam. Dén nam 2019 ba H ky hop dong khong thoi han véi Cong ty A.

Ngay 26/02/2021, ba H ¢6 lam don xin nghi viéc tai Cong ty A. Vi ly do: Cong ty A
tra lwong cham khong ding theo hop ddng 1a ngay 10 hang thang va hang thang Cong ty A
van trir tién bao hiém cta ba H ddy dit ma khong dong bao hiém x3 hoi cho ba H tir thang
11/2018 dén thang 02/2021.

Ba H c6 lam don guri dén Phong Lao dong va Thuong binh xa hdi quan T. Pén ngay
18/3/2021 Phong Lao dong va Thuong binh xi hoi quin T c6 moi ba H 1én dé hoa giai véi
Cong ty A, phia Cong ty A c6 mit nhung budi hoa giai khong thanh.

Dén ngay 24/3/2021 Phong Lao dong va Thuong binh x4 hdi quan T ¢6 moi 1én dé hoa
giai 1an 2, hai bén déu c6 mat nhung budi hoa giai van khong thanh.

S tién hang thang ma Cong ty A trir tién lwong cua ba H 1a: 4.995.870 dong x 10,5%
= 524.566,35 x 30 thang = 15.736.990,5 dong.

S tién bao hiém xa hoi ma Cong ty A phai déng cho ba H tir thang 9 nim 2018 dén
thang 02 nam 2021 1a: 4.995.870 dong x 21,5% x 30 thang = 32.223.361,5 dong.

S6 tién phép nam 2019 va nam 2020 ma COng ty A phai thanh toan cho ba H 1a 28 ngay
14 5.200.000 dong.

Nay ba H 1am don khéi kién yéu cau Toa an giai quyét budc Cong ty A phai chdt va tra
s6 bao hiém x4 hoi cho ba H; Budc Cong ty A phai tra cho ba H tién phép nim ciia 28 ngay
phép nam 2019 va nam 2020 1 5.200.000 dong.

Tai ban ty khai ngay 30/6/2022 ba H xin rat mot phan yéu cau khai kién doi Cong ty
A phai tra tién phép nim ciia 28 ngay phép nim 2019 va nam 2020.

Theo ba Lé Thi H la nguwoi dai dién 1y quyén cia bi don trinh bay:

V& s6 tién ma Cong ty A con ng co quan Bao hiém xa hoi quén T, thoi gian vira qua
Cong ty A da tiép tuc thuc hién va cam két s& tiép tuc thuc hién nghia vu tra ng. Tuy nhién,
do tinh hinh dich bénh Covid-19 kéo dai va quy dinh gian cach xa hdi nén Cong ty A da phai
tam dirng hoat dong trong thoi gian gidn cach xa hoi dan dén Cong ty A hién nay hét sirc kho
khin va dang phai nd luc hét strc dé co thé vuc day hoat dong san xuat kinh doanh, duy tri
cong an viéc lam cho nhitng nguoi lao dong hién tai. Vi vay, Cong ty A dé nghi dugc thyc
hién viéc tra ndt sd tién bao hiém con no lai cho Bao hiém xa hoi ngay khi c6 thé (thoi gian
du kién khoang 06 dén 09 thang). Viéc trd ng bao hiém x3 hoi, Cong ty A s¢€ thuc hién theo
dung quy dinh cua co quan Bao hiém x4 hoi.
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Pai dién Vién Kiém sat nhan dan Quan 12 tham gia phién toa co ¥ kién vé viéc tudn
theo phap ludt cuia Thim phan tir khi thy 1y vu an dén khi xét xtr, Hoi dong xét xir tai phién
tda va viéc chip hanh ding phap luit ciia ngudi tham gia t6 tung tai phién toa. V& noi dung:
Pai dién Vién kiém sat dé nghi can cur vao cac biéu 18, Piéu 168 B luat Lao dong chr?ip nhan
yéu cau khoi kién cua nguyén don d6i v6i bi don. Bude Cong ty A phai dong sb tién bao xa
hoi tir thang 11 nim 2018 dén thang 02 nam 2021, tién 141 va tra s6 Bao hiém x3 hoi cho ba
H.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai liéu co6 trong ho so vu an dugc tham tra tai phién toa, Ho1
dong xét xir nhan dinh:

[1] Vé quan hé tranh chdp va tham quyén gidi quyét vu an:

Day 1a “Tranh chdp vé chot sé bao hiém, trd sé bdo hiém xa héi” theo diém d khoan 1
Diéu 32, diém ¢ khoan 1 Piéu 35 Bo luit té tung dan sy nam 2015. Theo diém d Piéu 40 BH
luat t6 tung dan su nim 2015 thi nguyén don 1a ngudi lao dong c6 thé yéu cau Toa an noi
minh cu tri lam viéc giai quyét vu an, nguyén don Lé Thi Thay H ¢6 noi cu tra tai Quan A,
thanh phé H6 Chi Minh. Nguyén don ba H lira chon Toa 4n nhan dan Quan 12 nén thudc tham
quyén giai quyét ciia Toa 4n nhan dan Quan 12, thanh phd H6 Chi Minh.

[2] Vé t6 tung: Nguyén don Lé Thi Thay H va ba Lé Thi H 1a ngudi dai dién theo ty
quyén cua bi don Cong ty A c6 don xin ving mit tai phién toa. Do d6, cin ctit Diéu 227, 228
B0 luat t6 tung dan sy nam 2015 Toa 4n tién hanh xét x{r ving miat d6i véi ba H, ba H1.

[3] Xét yéu cau ciia nguyén don Lé Thi Thay H:

Ba H van giit yéu cau khai kién doi Cong ty A phai chét (phai dong s tién bao x3 hoi
tir thang 9 ndm 2018 dén thang 02 nam 2021) va tra s6 bao hiém xa hoi cho ba H;

Ba H 1am don guri dén Phong Lao dong va Thuong binh x4 hdi quan T. Phong Lao dong

va Thuong binh x4 hoi quan T di t6 chirc hoa giai vao ngay 18/3/2021 va ngay 24/3/2021 hai
bén déu c6 mat nhung hoa giai khong thanh.

Phia bi don Cong ty A thira nhan chua déng tién bao hiém xa hoi cho ba H tir thang 11
nam 2018 dén thang 02 nam 2021 va Cong ty A dong y dong sb tién no bao hiém x3 hoi ngay
khi ¢ thé nén ba H khong phai chirg minh.

C6 du co sd xac dinh ngay 03/02/2017, ba Lé Thi Thay H bat dau 1am viéc tai Cong ty
A theo hop dong lao dong xac dinh thoi han 13 01 ndm, murc lvong 1a 4.220.000 dong. Nam
2018 ba H va Cong ty A ky tiép hop ddng lao dong xac dinh thdi han 13 01 nim. Pén nim
2019 ba H ky hop dong khong thoi han voi Cong ty A. Ngay 26/02/2021, ba H ¢6 1am don
xin nghi viéc nhung Cong ty A con no tién bao hiém xa hoi nén chua chdt va tra s bao hiém
xa hoi cho ba H.

Tai cong van s6 1308/BHXH ngay 16/7/2022 cta Bao hiém xa hoi quan T thi ba Lé
Thi H — mi s6 7916373682 c6 qué trinh tham gia tai Céng ty A. Cong ty A chua chdt sé do
don vi no, Cong ty A méi hoan tit cong ng dén hét thang 10/2018, néu Cong ty A chdm dong
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bao hiém x4 hoi thi s& phat sinh thém tién 13i cham ndp theo quy dinh tai Thong tu s6 230/TB-
BHXH ngay 17/01/2022 cta Bao hiém x3 hoi Thanh phd H. Theo Bang tam tinh s6 phai dong
x4c nhan chot s6 bao hiém x3 hoi ciia don vi ng ma Bao hiém xa hdi quan T cung cép thi s
tién bao hiém xa hoi ma Cong ty A phai dong cho ba Lé Thi Thay H, cu thé nhu sau:

Tir thang 11 nidm 2018 dén thang thang 12 nim 2019, murc lvong dong bao hiém xa hoi
ctia ba H 13 4.996.230 ddng. SH tién bao hiém xd hoi ma Cong ty A phai dong cho ba H Ia
17.486.812 dong.

Thang 01/2020, mirc lwong dong bao hiém x3 hoi cua ba H 1 5.265.870 dong. Sb tién
bao hiém xa hoi ma Cong ty A phai dong cho ba H 14 1.316.468 dong.

Tur thang 02 nam 2020 dén thang 07 ndm 2020, mirc lvong déng bao hiém xi hoi cua
ba H 14 4.965.870 dong. S tién bao hiém xa hoi ma Cong ty A phai dong cho ba H 12 7.448.808
dong.

Thang 8 nam 2020, ba H nghi viéc khong lrong nén Cong ty A khong phai dong bao
hiém xa hoi.

Tir thang 09 nam 2020 dén thang 02 nam 2021, murc luong dong bao hiém xa hoi cua
ba H 12 4.965.870 dng. S tién bao hiém xa hoi ma Cong ty A phai dong cho ba H 12 7.448.808
ddng.

Téng so tién tién bao hiém xa hoi ma Cong ty A phai dong cho ba H tir thang 11/2018
dén thang 02/2021 1a: 33.625.883 ddng, tong sd tién 14i cham tra tir thang 11/2018 dén thang
7/2022 1a 7.735.358 dong.

Hoi dong xét xtr xét thay:

Theo khoan 1 Piéu 168 B luat Lao dong nam 2019 quy dinh: “I. Ngwoi sir dung lao
dong, nguoi lao ddng phdi tham gia bdo hiém xd hdi bdt budc, bao hiém y té, bdo hiém thdt
nghiép; nguoi lao dong dwoc huéng cdc ché dd theo quy dinh cia phdp ludt vé bdo hiém xd
héi, bao hiém y té va bdo hiém that nghiép”.

Diéu 15 Luét bao hiém x4 hoi quy dinh “Ngudi lao dong dugc nhan s6 bao hiém xa hoi
khi khong con lam vige”.

Diéu 18 Luat bao hiém xa hoi quy dinh “Trach nhiém cua nguoi st dung lao dong: Tra
s6 bao hiém x4 hoi cho nguoi lao dong khi ngudi d6 khong con lam viée”.

Khoan 3 Diéu 48 Bb luat Lao dong quy dinh “Nguoi st dung lao dong co trach nhiém
hoan thanh thu tuc x4c nhan va tra lai s6 bao hiém xa hdi va nhirng giay to khac ma nguoi st
dung lao dong da gitr lai ctia nguoi lao dong”.

Tir nhitng nhan dinh trén ¢6 du co so két luan: Trong qua trinh lam viéc tai Cong ty A
ba H d c6 qua trinh déng bao hiém x3 hoi va duge cp ma sb 7916373682. Ba H cho ring
Cong ty A con no bao hiém xa hoi tir thang 9/2018 dén thang 02/2021 nhung theo cong vin
s6 1308/BHXH ngay 16/7/2022 cua Bao hiém x4 hoi quan T xac nhan Cong ty A con ng bao
hiém xa hoi tir thang 11/2018 dén thang 02/2021 nén xéac dinh Cong ty A con ng bao hiém xa
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hoi ctia ba H tir thang 11/2018 dén thang 02/2021. Bao hiém x3 hoi quan T x4c nhan Cong ty
A con no bao hiém x3 hoi tir thang 11/2018 dén thang 02/2021 1a: 33.625.883 dong, tong sb
tién 131 cham tra tir thang 11/2018 dén thang 7/2022 1a 7.735.358 ddng. Nhan thiy, nguoi lao
dong khi tham gia quan hé lao dong 13 cp ma va cap so bao hiém x4 hoi. Khi nguoi lao dong
nghi viéc, ngudi str dung lao dong c6 trach nhiém hoan thanh thi tuc xac nhan va tra lai so
bao hiém x3 hoi cho ngudi lao dong. Nhu vay, ngdy 26/02/2021 ba H ¢6 1am don xin nghi
viéc nén CONg ty A phéi co trach nhiém hoan thanh thii tuc xac nhan thoi gian déng bao hiém
xa h01 dong bao hiém x3 hoi va tra sd bao hiém x4 hoi cho nguyén don. Do d6, nguyén don
yéu cau ciia nguyén don 13 c6 co s& chap nhan.

* Vao ngay 30/6/2022 ba H rat mot phan yéu cau khai kién doi Cong ty A phai thanh
toan tién phép nam 2018 va 2019 1a 5.200.000 ddng. Viéc rat mot phan yéu cau khaoi kién cua
ba H 1a hoan toan tu nguyén nén can ctr khoan 2 Diéu 244 Bo luat T6 tung dan sy nam 2015,
dinh chi mot phan yéu ciu cua nguyén don H.

V& an phi: Do yéu cau khoi kién ciia nguyén don duoc chdp nhan nén bi don Cong ty
A phai chiu an phi c6 lao dong so tham co gia ngach ddi véi so tién bao hiém xa hoi ma bi
don phai dong.
Vi cac I€ trén,
QUYET PINH:

Can ctr vao khoan 1 Piéu 32, diém a khoan 1 Piéu 35, diém a khoan 1 Diéu 39, diém
a va b khoan 2 Diéu 227 cua Bo luat TH tung Dan sy nim 2015; Piéu 18, Piéu 21 Luat Bao
hiém x4 hoi nam 2014; Piéu 18, khoan 3 Piéu 48, Piéu 168 Bo luat Lao dong nam 2012; Nghi
quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cua Uy ban thuong vu Qudc hoi vé an phi,
1€ phi Toa an;

Tuyén xu:

[1] Chip nhan yéu cau khai kién cta nguyén don Lé Thi Thay H dbi véi bi don Cong
ty trach nhiém hiru han A vé chét s va tra sd bao hiém xa hoi.

Budc Cong ty trach nhiém hitu han A phai dong bao hiém xa hoi cho ba Lé Thi Thay
H tir thang 11/2018 dén thang 02/2021, thanh tién 13 33.625.883 (ba muoi ba triéu, sau trim
hai muoi lim ngan, tAm trim tdm muoi ba) dong va phai chiu sd tién 13i do cham déng bao
hiém x4 hoi tir thang 11/2018 dén thang 7/2022 1a 7.735.358 (bay triéu, bay trim ba muoi 1am
ngan, ba trim nim muoi tdm) dong.

Ké tir thang 8/2022 s6 tién ng bao hiém xa hoi ma Cong ty trach nhiém hitu han A phai
dong s& duoc tinh 13i do cham tra theo quy dinh tai Thong tu sé 230/TB-BHXH ngay
17/01/2022 cta Bao hiém xa hoi Thanh phd H cho dén khi Cong ty trach nhiém hitu han A
dong xong no bao hiém xa hoi.

Budc Cong ty trach nhiém hiru han A phai tra s6 bao hiém xa hoi cho ba Lé Thi Thay
H ngay sau khi dong xong tién bao hiém xa hoi cho ngudi lao dong.
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[2] Pinh chi mot phan yéu cau khéi kién doi tién phép nam ciia nguyén don Lé Thi
Thiy H ddi v6i Cong ty trach nhiém hiru han A.

[3] V& 4n phi: An phi lao dong so thim 13 1.240.837 (mdt triéu, hai trim bén muoi
ngan, tim trim ba muoi bay) dong. Cong ty trach nhiém hiru han A phai nop.

[4] Quyén yéu cau thi hanh 4n, nghia vu thi hanh 4n, thoi hiéu thi hanh an:

Truong hop quyét dinh dugc thi hanh theo quy dinh tai Diéu 2 Luat Thi hanh an dan
su thi ngudi duoc thi hanh 4n, nguoi phai thi hanh an ¢ quyén thoa thuan thi hanh 4n, quyén
yéu cau thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai cac Piéu 6, 7, 9 Luat Thi
hanh an dan sy. Thoi hi€u thi hanh an duoc thyc hién theo quy dinh tai Biéu 30 Luat Thi hanh
an dan su.

[5] Quyén khang céo:

Lé Thi Thuy H, Cong ty trach nhiém hitu han A ving mit c6 quyén khang céo ban an
trong thoi han 15 ngay ké tor ngay nhan dugc ban 4n hodc ban an dugc téng dat hop I¢ dé yéu
cau Toa an cip trén xét xtr phuc tham.

Noi nhin: TM. HQOI PONG XET XU SO THAM
- TANDTPHCM: THAM PHAN — CHU TQA PHIEN TOA
- VKSND Quan 12;

- Chi cuc THADS Q12;

- BHXH quéan Tan Binh;

- Céc duong su;

- Luu hs vu an.

Nguyén Thi Thanh Thao

HOQI THAM NHAN DAN THAM PHAN — CHU TQA PHIEN TOA

Nguyén Thi Ngoc Van - Nguyén Viin Quén Nguyén Thi Thanh Thao
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