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TOA AN NHAN DAN THANH PHO HO CHi MINH

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Tham phdan — Chii toa phién toa: Ba Chau Kim Anh

Cdc Tham phén: Ba Lé Thi Hoang Hoa

Ba Nguyén Thi Thoa

- Thw ky phién toa: Ong Lé Thanh Dat - Thu ky Toa an nhan dan Thanh
phb HO6 Chi Minh.

- Pai dién Vign kiém sdt nhin din Thanh phé Ho Chi Minh tham gia
phién toa: Ba Nguyén Ba Thu Thu - Kiém sat vién.

Trong cac ngay 20 thang 12 nam 2023 va ngay 08 thang 01 nam 2024 tai
Phong xtr an - Toa an nhan dan Thanh phé H6 Chi Minh xét x{r phtic tham cong
khai vy an lao dong phuc tham thu 1y s6 66/2023/TLPT-LP ngay 18 thang 10 ndm
2023, vé viéc “Tranh chip don phuwong chdm dit hop dong lao dong”.

Do Ban 4n lao dong so tham sé 56/2023/LD-ST ngay 17 thang 7 ndm 2023
cua Toa an nhan dan Quan 1, Thanh phé H6 Chi Minh bi khéang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb 4969/2023/QD-PT ngay
30 thang 10 nim 2023 va Quyét dinh hodn phién toa s6 16262/2023/QD-PT ngay
05 thang 12 nam 2023 cta Tda an nhan dan Thanh phd H6 Chi Minh, gira:

— Nguyén don: Ba Nguyén Hoang Y, sinh nim 1990.

Dia chi thuong tru: S6 B, duong H, Phuong A, quan G, Thanh phé HO Chi

Minh.

Ngueoi dai dién theo ity quyén ciia nguyén don: Ba Lé Thi Diém L, sinh

nam 1991; Theo Gidy iy quyén sb cong chimg 000899, quyén sé 06/2023



TP/CC-SCC/HDGD, ngay 21/6/2023, 1ap tai Van phong C, Thanh phd Ho
Chi Minh.

Pia chi: S6 A, duong S I, phuong A, thanh phd T, Thanh phd HO Chi
Minh.

— Bidon: Cong ty TNHH C1.
Nguoi dai dién theo phdp ludt ciia bi don: Ong Phan Ngoc A, sinh nim
1983 — Chtrc vy: Giam doc.
Dia chi tru sé: SO B, duong N, phuong B, Quan A, Thanh phé) HO Chi
Minh.

Nguwroi dai dién theo uy quyén ctia bi don: Ba Tran Xuan T, sinh ndm 1960;
Theo Gidy ty quyén sb 01/2023 ngay 14/12/2023 caa Giam déc Cong ty

TNHH C1.
Dia chi lién lac : S6 B, duong N, phuong V, Quan C, Thanh phé H6 Chi
Minh.

— Nguoi khang cao: Bi don - Cong ty TNHH C1.

NOI DUNG VU AN:

“Theo don khdi kién, don siva doi, bé sung va trong qud trinh gidi quyét
vu dan, nguyén don trinh bay:

Nguyén don 1a nguoi lao dong lam viéc tai Cong ty TNHH C1 (sau day goi
1a Cong ty) theo Hop dong lao dong xac dinh thoi han tir ngay 01/11/2020 dén
30/11/2021. Sau khi két thiic hgp dong lao dong, nguyén don van tiép tuc lam
viéc tai Cong ty. Tuy khong giao két hop dong lao dong méi nhung nguyén don
van duoc huong luong va ché do bao hiém xa hoi ddy da do bi don chi tra. Ngay
01/7/2022, nguyén don nghi viéc theo ché d¢ thai san. Sau khi hét thoi gian nghi
thai san, ngay 03/01/2023 nguyén don thong béo tiép tuc dén Cong ty 1am viéc.
Tuy nhién, bi don tir chdi va ban hanh quyét dinh chdm dit hop dong lao dong
vé6i 1y do bi don thua 15 02 (hai) nim lién tiép, giam nhan su.

Nhan thiy bi don d& don phuong chdm dirt hop dong lao dong 1 khong
ding, nén nguyén don khaoi kién yéu cau Toa an, budc bi don ¢ nghia vu:

1. Nhin nguyén don lam viéc trd lai tai Cong ty.

2. Boi thuong tién luong nhitng ngay nguyén don khong 1am viée tai Cong
ty, tam tinh dén ngay 16/02/2023 1a 33.000.000d0ng.

3. Boi thuong 05 (nam) thang tién lwong do vi pham hop ddng lao dong 1a
05x22.000.000d6ng = 110.000.000d0ng.
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Bi don khong ndp ban khai, khong c6 ¥ kién trong giai doan chuan bi xét
xtr mic du di duoc Toa an nhan dan Quan 1, Thanh phé H6 Chi Minh tng dat
hop 18 van ban t6 tung.

*Tai Bdn dn lao djng so tham sé 56/2023/LP-ST ngay 17 thing 7 nim
2023, Toa dn nhan dan Qudn 1, Thanh phé Ho6 Chi Minh quyét dinh:

Cin ct diém a khoan 1 Diéu 32, diém ¢ khoan 1 Piéu 35, diém a khoan 1
Diéu 39, khoan 2 Diéu 244, Diéu 271 va Diéu 273 B luat TH tung dan sy nam
2015;

Can c(r diém b khoan 2 Diéu 20, khoan 2 Diéu 36, khoan 3 Diéu 37 va Piéu
41 B0 luat Lao dong nam 2019;

Can ctr Luét Thi hanh 4n dan sy ndm 2008 stra doi, bd sung nam 2014.

Can ct Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 caa Uy ban
Thuong vu Quéc Ho1 quy dinh vé muc thu, mién, giam, thu, ndp, quan 1y va st
dung an phi va 1€ phi Toa an;

Tuyén xu:

1. Chap nhan toan bd yéu cau khai kién cua nguyén don. Budc bi don c6
nghia vu:

- Tra luong trong nhiing ngay nguyén don khong dugc lam viéc, tinh tu
ngay 01/01/2023 dén ngay Toa an xét xir so tham 1a ngay 27/6/2023, lam tron 1a
06 thang, tuong dwong sd tién 1a 22.146.508d0ng x 06 = 132.879.048d0ng (Bang
chir: Mot trim ba muoi hai triéu, tim tram bay muoi chin ngan, khong trim bén
muoi tam dong).

- Tra 02 (hai) thang tién luong theo Hop dong lao dong twong duong sd tién
22.146.508ddng x 02 = 44.293.016d6ng (Bang chir: Bon muoi bon triéu, hai trim
chin muoi ba ngan, khong trim mudi sau dong).

- Tra mot khoan tién twong Umg véi tién luong theo Hop dong lao dong
trong nhiing ngay khong bao trudc 1a 45 (bdn muoi lam) ngay tuong dwong sd
tién 1a 22.146.508ddng x 1,5 thang = 33.219.762ddng (Bang chir: Ba muoi ba
tri¢u, hai tram muoi chin nghin, bay trim sau muoi hai dong).

Tong cong, s6 tién bi don phai tra cho nguyén don 1a: 210.391.826d0ng
(Bang chir: Hai trim mudi triéu, ba traim chin muoi mot nghin, tAm tram hai muoi
sau dong).

Thi hanh tai co quan Thi hanh 4n dan su c6 tham quyén.



Ké tir ngdy nguyén don c6 don yéu cau thi hanh an, néu bi don khong tra
s6 tién néu trén thi hang thang, bi don con phai tra cho nguyén don khoan tién 1ai
theo quy dinh tai khoan 2 Piéu 468 B luat Dan sy nam 2015 tuong Ung voi $6
tién va thoi gian chua thi hanh an.

2. Pinh chi xét xur yéu cau khoi kién cua nguyén don vé viéc bude bi don
nhan trd lai lam vi¢c. Ghi nhan sy ty nguyén cua nguyén don khong yéu cau bi
don dong cac khoan bao hiém trong nhirmg ngdy bi mat viéc.

3. V& an phi lao dong so thdm: Bi don phai chiu tién an phi lao dong so
tham 13 6.311.755d6ng (Bang chif: Sau triéu, ba trim mudi mot nghin, bay trim
nim muoi lam dong).

Ngoai ra ban 4n lao dong so tham con tuyén vé quyén khang céo va nghia
vu thi hanh an cua cac duong su.

Ngay 26/7/2023, bi don c6 don khang céo toan bd ddi v6i Ban an lao dong
so tham ctia Toa an nhan dan Quan 1, Thanh phd Ho Chi Minh. Yéu cau hily ban
an lao déng so tham vai 1y do ban an so tham chwa danh gia day du, khach quan
dén cac tinh tiét c6 trong vu 4n 1am anh hudng dén quyén va loi ich hop phap ca
bi don.

*Tai phién toa phiic tham:

Nguyén don gitt nguyén yéu cau khoi kién, bi don gitt nguyén yéu cau
khang cdo. Hai bén duong su khong tu thoa thudn voi nhau vé viée giai quyét vu
an. Nguyén don dé nghi khong chap nhan yéu cau khang cio cta bi don.

Nguoi dai dién theo Gy quyén ctia bi don thay d6i yéu cau khang cao, khong
dé nghi hily ban 4n so tham va dé nghi chap nhan yéu cau khang céo cta bi don
vé viéc sira an so tham. Thong nhat véi viéc nguyén don dong ¥ cham dat hop
dong lao dong dén hét ngay 30/6/2023. Théng nhat yéu cau boi thuong 02 (hai)
thang tién luong va 45 (bén muoi 1am) ngdy bao trude do don phuwong chim dut
hop dong lao dong trai phap luat. Tong cong 9,5 (chin phdy nam) thang luong.
Tuy nhién, tién lwvong dé lam cin ct bdi thuong thi yéu cau xem xét theo Hop
dong lao dong. Cac khoan thyc té da tra 1a con c6 tién thuong va cac khoan hd tro
ngoai tién luong khong thudc cac khoan duoc tinh khi bdi thuong. Toa an cap so
tham khong can ctr vao Hop dong lao dong dé tinh tién luong lam cin cir boi
thuong l1am anh hudéng dén quyén lo1 cuia bi don. Nay, bi don dé nghi stra an so
tham theo huéng tinh tién luong lam cin ctr boi thuong theo Hop dong lao dong
la 8.600.000d6ng. Céc khoéan con lai 14 tién hd tro ctua bi don, tién thudng.



“Pai dién Vién kiém sdt nhian dan Thanh phé Hé Chi Minh phdt biéu y
kién ciia Vién kiém sdt vé viéc tudn thii phdp ludt trong qud trinh gidi quyét vu
dn ¢ giai doan phiic tham:

Vé t6 tung: Tham phan, Hoi dong xét xur thuc hién ding quy dinh cia Bo
luat T6 tung dan su, dam bao cho cac duong su c6 cac quyén va nghia vu theo
quy dinh; gti cac Quyét dinh, Thong bao cho Vién kiém sat cung cip, duong su
day du, dung thoi han. Hoi ddng xét xir ding thanh phan, phién toa dién ra theo
dang trinh ty va quy dinh cta phép luat.

Ve ndi dung: Can cr ho so vu an va 101 trinh bay cua cac duong su tai Toa
an phuc tham, du co s& xac dinh toa an cap so tham xét xir 1a co6 can ctr, dé nghi
gilt nguyén ban an so tham.

NHAN PINH CUA TOA AN:

Sau khi nghién cutu cdc tai liéu co trong ho so vu an dwoc tham tra tai phién
toa va can cur vao két qua tranh ludn tqi phién toa, Hoi dong xét xur phuc tham
nhan dinh.

[1] V& hinh thitc: Pon khang céo cia bi don dugc 1am trong thoi han luat
dinh phu hop vdi quy dinh tai Diéu 271, Piéu 272 va biéu 273 B0 luat T tung
dan sy nam 2015. Bi don da ndp tam ung an phi phuc thim theo quy dinh nén
duoc chap nhan vé hinh thuec.

[2] V& noi dung: Xét yéu cau khang céo cua bi don théng nhét véi thoi gian
bdi thuong nhu Toa an cap so tham da tuyén. Tuy nhién, tién lwong lam cin cir
dé boi thuong Toa an cip so tham 1ay murc tién cao nhat nguyén don dugc nhan
trong ca qua trinh lam viéc, ma khong xem xét cu thé cac khoan tién dugce nhan
c6 phai 1a tién lwong quy dinh tai Diéu 90 Bo luat Lao dong nim 2019, 1am anh
hudng dén quyén va loi ich hop phap cua bi don. Do d6, van dé Hoi dong xét xur
phuc thim can dit ra 13 xac dinh tién luong 1am cin ctr dé bodi thudng theo quy
dinh, lam cin ct giai quyét yéu cau khoi kién ctia nguyén don, yéu cau khang cao
cua bi don.

[3] Xac dinh tién luong lam can ctr bdi thudng theo quy dinh tai Biéu 90 Bo
luat Lao dong nam 2019.

[3.1] Can cir Hop dong lao dong s6 009/HPLB-ALENA ngay 01/11/2020,
ky gitta nguyén don va bi don, c6 ndi dung: Diéu 3: Quyén loi va nghia vu ciia
nguwoi lao dong. 1. Quyén loi: Mirc lwong chinh hodc tién cong:
8.600.000dong/thang. Mirc  phu cdp trach nhiém va chitc  vu:
2.000.000dong/thang. Cdc khodn phu cdp gom: phu cdp dn trea:
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730.000dong/thang; phu cdp dién thoai: 1.500.000 dong/thang. Phu cdp di lai:
1.673.000d6ng/thang; thwong dinh ky: 1.000.000d6ng/thang. Phy cdp trang
phuc: 400.000d6ng/thdng. Nhu vay tién luong theo hop dong duoc thé hién nhu
sau: Luong va phu cap: 10.600.000d0ng/thang. Nhung cac khoan phu cap:
5.303.000 ddng/thang, gdm phu cdp dn trua, phu cdp dién thoai, phu cap di lai,
thwong dinh ky, phu cdp trang phuc, khong phai 1 phu cip luong va cac khoan
bo sung khac theo quy dinh tai Piéu 90 Bo luat Lao dong nam 2019 va diém ¢
khoan 1 Piéu 21 Nghi dinh s6 05/2015/ND-CP ngay 22/01/2015 quy dinh chi tiét
va hudng dan thi hanh mot s6 noi dung cua B0 luat Lao dong.

[3.2] Can cir Sao ké chi tiét giao dich cia Ngan hang TMCP C2 (V) tir ngay
01/9/2020 dén 31/07/2022 ctia khach hang Nguyén Hoang Y. Thé hién Cong ty
chi lwong nhu sau: Céng ty C1 chi lwong thiang 6 nim 2021, voi sb tién 1a
21.097.000d6ng; Cong ty C1 chi luong thang 7 nam 2021, véi sb tién
14.497.000ddng; Cong ty C1 chi lvong thang 8 va thang 9 nam 2021, mdi thang
vé6i s6 tién 1a 10.097.000d6ng; Cong ty C1 chi lwong thang 10 nam 2021, véi sb
tién 12 19.211.286d6ng; Cong ty C1 chi lvong thang 11 nam 2021, véi sd tién 1a
16.912.111d6ng; Cong ty C1 chi lwong thang 12 nam 2021, véi so tién la
20.147.080ddng; Cong ty C1 chi lwong thang 01 niam 2022, véi sd tién 1a
22.146.508d6ng; Cong ty C1 chi lwong thang 02 nam 2022, véi so tién la
19.651.850d0ng. Thé hién tién luong khong thdng nhat. Nguyén don néu tién
lwong dugc nhén 14 theo théa thuan, nhung Hop dong thi khong ghi dé dong Bao
hiém x4 hoi. Ngoai ra khong dua ra dugc chimg cir nao khac. Ngudi dai dién theo
Uy quyén cia bi don cho rang tién lwong chinh theo hop dong chi co
8.600.000d6ng, cac khoan tién con lai duoc nhan 14 tién thudng, tién ho tro ngoai
luong. Do d6, Toa cap so tham cin cir tién luong cao nhat 1a 22.146.508dong dé
1am can ct tinh tién bdi thudng 1a khong co co sé dé chip nhén.

[3.3] Can cit Pon yéu cau hoa giai tranh chap ngay 10/01/2023, nguyén don
guri Lanh dao Phong L1, Thanh phé HO Chi Minh (cung cap ban chup cho Toa 4n,
but luc s6 33) ¢6 ndi dung: Ngay 17/8/2020, t6i dwoc moi thir viéc tai Cong ty C1
(co email). Sau 02 thang thu viéc, toi dwoc nhdn lam nhdn vién chinh thuc tai
cong ty tir ngay 19/10/2020, véi mirc lwong 15.000.000dong va dwoc tham gia
bdo hiém véi mire 8.600.000dong, phan con lai tinh la phu cdp hay thiéng gi
do.... Pu co s& dé xac dinh nguyén don thira nhan ngoai lwong 13 8.600.000d6ng,
con lai thudong hay phu cép.

[3.4] Tur nhitng can c&t néu trén, can xac dinh Tién lwong lam cin ctr boi
thuong 14 10.600.000d6ng/thang (gdm luwong va phu cap) phu hop quy dinh tai
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Diéu 90 Bo luat Lao dong nam 2019 va diém ¢ khoan 1 Diéu 21 Nghi dinh $6
05/2015/ND-CP ngay 22/01/2015 quy dinh chi tiét va huéng dan thi hanh mot sd
nodi dung cta B luat Lao dong.

[4] Do bi don don phuong trai phap luat khi nguyén don dang trong thoi gian
nudi con dudi 12 (muoi hai) thang. Do do, budc bi don phai tra luong cho nguyén
don nhiing ngay khong duogc lam viéc, ghi nhan nguyén don déng y cham dut hop
ddng lao dong tinh tron tir ngdy di 1am lai 1a ngay 01/01/2023 dén hét ngay
30/6/2023 1a 06 (sau) thang, boi thuong thém 02 (hai) thang tién lwong do don
phuong trai phap lut va 1,5 (mot phay nim) thang tién lwong do vi pham thoi
han bao trude. Toéng cong 14 9,5 (chin phay nim) thang luong.

[5] Ttr cac cdn ¢t néu trén, chap nhan yéu cau khang céo cuia bi don, stra mot
phan ban an so tham, budc bi don phai bdi thuong cho nguyén don 9.5 thang
lwong x 10.600.000 dong/thang.

[6] Ghi nhan nguyén don khong yéu cau bi don nhén trd lai lam viéc va cham
dut Hop dong ké tir ngay 01/7/2023. Khong yéu cau dong bao hiém x3 hoi, bao
hiém y té, bao hiém that nghiép trong nhitng ngay khong duoc 1am viéc.

[7] An phi lao dong phuc tham: Bi don khong phai chiu. An phi lao dong so
tham duoc tinh lai do sira 4n so thim vé phan chiju trach nhiém bdi thuong.

Vi cac 1€ trén,

QUYET PINH:

Ap dung khoan 2 Diéu 308 Bo luat T tung dan sy nam 2015;

Ap dung Diéu 41 va biéu 90 Bo luat Lao dong nam 2019;

Ap dung diém c khoan 1 Diéu 21 Nghi dinh s6 05/2015/ND-CP ngay
22/01/2015 quy dinh chi tiét va hudng dan thi hanh mot sé noi dung cua Bo luat
Lao dong;

Ap dung Luat thi hanh 4n dan sy nam 2008 (stra doi, bo sung nam 2014,
nam 2022);

Ap dung Nghi quyét s6 326/2016/UBTVQH14 ngay 30/12/2016 cta Uy
ban thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu ndp, quan ly va su
dung an phi, 1€ phi Toa an.

Tuyén xt: Chap nhan khang cdo ciia bi don, sira Ban an lao dong so tham
s6 56/2023/LD-ST ngay 17 thang 7 nam 2023, ctia Toéa an nhan dan Quéan 1,
Thanh phé H6 Chi Minh.



1. Chép nhan mdt phan yéu cau khoi kién cia ba Nguyén Hoang Y. Budc
Cong ty TNHH C1 c¢6 nghia vu:

- Tra luong trong nhitng ngay ba Nguyén Hoang Y khong duoc 1am viéc,
tinh tir ngay 01/01/2023 dén ngay Toa an xét xtr so tham 1a ngay 27/6/2023, 1am
tron 13 06 (sau) thang, trong duong s tién 1a 10.600.000ddng x 06 = 63.600.000
(sau muoi ba triéu, sau trim nghin) déng.

- Tra 02 (hai) thang tién luong theo Hop dong lao dong twong duong sd tién
10.600.000d0ng x 02 = 21.200.000 (hai muoi mot triéu, hai trim nghin) dong.

- Tra mot khoan tién twong Ung véi tién luong theo Hop dong lao dong
trong nhiing ngay khong bao trude 1a 45 (bdn muoi lim) ngay tuong duwong sd
tién 14 10.600.000d0ng x 1,5 thang = 15.900.000 (mudi lam triéu, chin trim
nghin) dong.

Tong cong, so tién Cong ty TNHH C1 phai tra cho ba Nguyén Hoang Y Ia:
100.700.000 (mdt tram triu, bay trim ngan) dong.

Thi hanh tai co quan Thi hanh 4n dan su ¢6 thAm quyén.

2. Pinh chi xét xir yéu cau khoi kién ctia ba Nguyén Hoang Y vé viéc budc
Cong ty TNHH C1 nhan trd lai 1am viéc. Ghi nhan sy tu nguyén cua ba Nguyén
Hoang Y khong yéu cau Cong ty TNHH C1 déng cac khoan bao hiém trong nhiing
ngay bi mat viéc.

3. K& tir ngay ban an c6 hiéu lyc phap luat (d6i voi trudng hop co quan thi
hanh an c6 quyén chu dong ra quyét dinh thi hanh an) hoac ké tir ngy c6 don yéu
cau thi hanh an ctia nguoi dugc thi hanh 4n (d6i v6i cac khoan tién phai tra cho
nguoi duoc thi hanh an) cho dén khi thi hanh 4n xong tat ca cac khoan tién, hang
thang bén phai thi hanh an con phai chiu khoan tién 14i ctia sb tién con phai thi
hanh an theo mtrc 14 suét quy dinh tai khoan 2 Diéu 468 ctia BO luat Dan sy nam
2015, trur truong hop phép luat c6 quy dinh khac.

4. V¢ an phi lao dong :
- An phi lao dong so thim: Céng ty TNHH C1 phai chiu tién an phi lao
dong so tham 14 3.021.000 (ba tri¢u, khong tram, hai muoi mot nghin) dong.

- An phi lao dong phiic tham: Cong ty TNHH C1 khong phai chiu, dugc
nhan lai s6 tién tam Gng 300.000 (ba trim nghin) dong theo Bién lai tam ung s6
AA/2023/0043926 ngay 09/8/2023 cta Chi cyc Thi hanh 4n dan sy Quan 1, Thanh
phb Ho Chi Minh.

Ban an phuc tham c6 hiéu luc phap ludt ké tir ngdy tuyén 4n.



Truong hop ban an dugc thi hanh theo qui dinh tai Piéu 2 Luat Thi hanh
an Dan sy thi ngudi dugc thi hanh dan dan sy, ngudi phai thi hanh an dan sy co
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, ty nguyén thi hanh an
hodc bi cudng ché thi hanh 4n theo qui dinh tai cac Diéu 6, 7, 9 Luat Thi hanh an
Dan su; thot hi€u thi hanh an dugc thuc hién theo qui dinh tai Piéu 30 Luat Thi
hanh an Dan su./.

Noi nhan: TM. HQI PONG XET XU PHUC THAM
- TAND Téi cao; THAM PHAN - CHU TQA PHIEN TOA
- TAND Cap cao tai TP.HCM;

- VKSND Cép cao tai TP.HCM;

- VKSND TP.HCM,;

- TAND Quan 1;

- Cuc THADS TP.HCM

- Chi cuc THADS Quan 1;

- Céc duong sy (dé thi hanh);

- Luu: VT, HS.
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Nguyeéen Hoang Yén

Chéau Kim Anh
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