TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH BINH DUONG Djc 1ap - Tw do - Hanh phic

Bén 4n sb: 342/2023/DS-PT
Ngay 24-8-2023
V/v tranh chap hop ddng vay tai
san va kién doi tai san

, _ NHAN DANH
NUOC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH BINH DUONG

- Thanh phéin Hpi dong xét xir phiic tham gom cé:

Tham phan - Chii toa phién toa: Ba Dinh Thi Mong Tuyét.

Céc Tham phan: Ba Tran Thi Thanh Truc;

Ba Nguyén Thi Duyén Hang.

- Thw ky phién toa: Ba Nguyén Thi Hong Xuan - Thu ky Toa 4n nhan
dan tinh Binh Duong.

- Dai dién Vién Kiémq sdat nhdan dan tinh Binh Dwong tham gia phién
toa: Ba Tran Thi Phudc — Kiém sat vién.

Ngay 24 thang 8 nam 2023, tai tru s0 Toa an nhan dan tinh Binh Duong
xet xur phuc tham cong khai vu an dan sy thu ly s6 158/2023/TLPT-DS ngay 19
thang 5 nam 2023 vé viéc “Tranh chap hop dong vay tai san va kién doi tai san”.

Do Bén 4n dén sy so tham s6 11/2023/DS-ST ngay 16 thang 3 ndm 2023
cua Toa an nhan dan thanh pho T, tinh Binh Duong bi khang céo.

Theo Quyét dinh dwa vu 4n ra xét xir phiic tham s6 305/2023/QD-PT ngay
27 thang 7 nam 2023; Quy¢t dinh hoan phién toa so 358/2023/QD-PT ngay 15
thang 8 nam 2023, gifta cac duong su:

- Nguyén don: C)ng Trép Thanh P, sinh nam 1992; dia chi: sd 1, duong N,
Phuong G, quan G, Thanh phd H6 Chi Minh.

Nguwoi dai dién hop phdp ciia nguyén don: Ba Nguyén Thi H, sinh nim
2000, dia chi: x& C, huyén C, tinh Ha Tinh hodc ba Vu Thi T, sinh nam 1998;
dia chi: xa X, huyén Y, tinh Ha Tinh hodc 6ng Nguyén Duy T1, sinh ndm 1989;
dia chi: xa T, huyén T, tinh Ha Tinh.

Ba H, ba T va ong T1 cung dija chi lién hé: sé6 C, duong D, khu phé T,
phuong T, thanh phé D, tinh Binh Duong, 12 nguoi dai dién theo uy quyén (Van
ban Gy quyén ngay 07/01/2023), 6ng T1 c6 mat, ba H va ba T vang mit.

- Bi don: Ba Diéng Thi Ngoc M, sinh nam 1978; dia chi: s6 C, khu phé B,
phuong B, thanh pho T, tinh Binh Duong, c6 mat.
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- Nguoi lam chimg: Ba Tran Thi My Y, sinh nam 2000; dja chi: s6 C, khu
pho B, phuong B, thanh phd T, tinh Binh Duong, c6 mat.

- Nguoi khang cao: ngudi dai dién hop phép cua nguyén don ong Tran
Thanh P la 6ng Nguyén Duy T1.

NOI DUNG VU AN:

Theo don khoi kién, 10i khai trong qud trinh té tung nguyén don ong T) rdn
Thanh P va nguoi dai dién hop phap cua nguyén don thong nhat trinh bay:

Giita ndm 2017 dén ndm 2019, trong qua trinh tim hiéu véi ban gai 1a
Tran Thi My Y, 6ng Tran Thanh P c6 cho ba Bang Thi Ngoc M la me cua ba Y
vay tién nhiéu lan dé giai quyét cong viéc ca nhan va nhan tién dé giup 6ng Tran
Thanh P choi hui hang thang. S6 tién 6ng P cho ba M vay cu thé nhu sau:

Giita nam 2017, 6ng P cho ba M vay sé tién 30.000.000 dong. Cudi nim
2017, 6ng P cho ba M vay sb tién 70.000.000 dong. Tur thang 01 dén thang 10
ndm 2019, 6ng P cho ba M vay s6 tién 54.000.000 dong. Thang 8/20219, ong P
cho ba M vay sb tién 40.000.000 déng. Tong cong 6ng P cho ba M vay sd tién
194.000.000 dong.

Qua tim hiéu thi ong P biét ba M gian ddi trong viéc choi hyi gitm ong P
va do c6 nhu cau can sir dung tién nén 6ng P di yéu cau ba M tra lai sb tién da
vay. B4 M huta hen nhiéu 1an va dén nay van chua tra lai tién cho 6ng P. Viéc
6ng P cho ba M vay 1a do tin tuong nhau nén khong lam giay to cho vay. Ong P
khéng c6 chimg ctr ndo dé chimg minh viéc cho ba M vay sb tién trén, chi cé
doan ghi 4m dugc chuyén hoa thanh vi bang va di giao ndp cho Tda an. Do
nhiéu 1an lién hé yéu cau ba M thanh toan sé tién da vay nhung ba M khong tra
nén 6ng P khai kién yéu cau ba M phai tra lai so tién goc 1a 194.000.000 dong
va 1ai suat 20%/nam theo 1ai suit quy dinh tai Diéu 468 cua Bo luat Dan sy nim
2015, tién 13i tam tinh tir thang 12/2019 dén thang 9/2022 vé&i s tién la
109.804.000 dong.

Bi don ba Pang Thi Ngoc M trinh bay:

Bi don x4c dinh ong P ¢6 tim hiéu va quen vdi con ba 1a ba Tran Thi My
Y nhung hién nay ca hai khong con qua lai v6i nhau. Viéc 6ng P cho ring ba M
vay tién ctia 6ng P va 6ng P dua tién cho ba M choi hui giim 1a khong c6, ba M
xéac dinh 1a ba M khéng c6 vay tién cua nguyén don va dé nghi nguyén don cung
cap chimg ctr; bi don khong thira nhan vi bang ma nguyén don da ndp cho Toa
an vi d6 1 y chi mot chiéu cua nguyén don. Do d6, bi don khong dong ¥ thanh
toan s tién theo yéu cau khoi kién ciia nguyén don.

Ngueoi lam chirng ba Tran Thi My Y trinh bay:

Ba Y xé4c dinh c6 thoi gian quen biét 6ng P, trong thoi gian quen nhau,
6ng P hay lai nha cua ba Y choi nhung viéc 6ng P cho me ba Y vay tién hay
chot hui gium 1a hoan toan khong c6. Do hién nay hai bén khong con qua lai nén
6ng P dit diéu khong c6 dé 1dy 1y do khoi kién me ctia ba Y.
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Tai Ban an dan sy so tham s6 11/2023/DS-ST ngay 16 thang 3 nim 2023
cua Toa an nhan dan thanh phé T, tinh Binh Duong d3 quyét dinh: Khong chap
nhén toan bg yéu cau khai kién cua nguyén don ong Tran Thanh P vé viéc yéu
cau bi don ba Bang Thi Ngoc M tra lai s6 tién no gdc 194.000.000 ddng va sd
tién 14i 1a 109.804.000 dong.

Ngoai ra, ban an so tham con tuyén vé an phi va quyén khang cao.

Sau khi xet xu so tham, ngay 23/3/2023, nguoi dai dién hop phap cua
nguyén don 6ng Tran Thanh P la 6ng Nguyén Duy T1 c6 don khang céo toan bo
ban an so tham.

Tai phién toa phtc thim, ngudi dai dién hop phap ciia nguyén don van gii
yéu cau khang cdo va yéu cau khoi kién; ong T1 bd sung ndi dung khang cdo,
yéu cau Toda 4n tinh 13i sudt tir ngdy 01/10/2019 dén ngay 30/7/2023 véi sb tién
1a 72.159.000 dong. Truong hop Hoi dong xét xir khong chap nhan thi dé nghi
Ho1 dé)ng x€t xr hily ban an so tham vi Toa 4n cr?ip so thim khong thuc hién viéc
giam dinh giong néi ctia ba M 1a khong dam bao quyén va loi ich hop phap cta
ong P.

Ba M khong dong y voi yéu cau khai kién cua nguyén don, ba M xac dinh
khong co vay tién ctia 6ng P. Pdi v6i chimg ctr do 6ng P xuét trinh thi ba M cho
rang khong phai la cua ba M, ba M khdng c6 chau tén T2 theo nhu ndi dung file
ghi am ma nguyén don da lap vi bang. Cac duong sy khong tu thoa thuan véi
nhau vé viéc giai quyét vu an.

Pai dién Vién Kiém sat nhan dan tinh Binh Duong phat biéu quan diém:

- Vé t6 tyng: Nhitng ngudi tién hanh t6 tung va tham gia t6 tung da thuc
hién dang quy dinh cua B0 luat T tung dan su tai Toa an cap phtc tham.

- V& ndi dung: Nguyén don trinh bay c6 cho bi don vay nhiéu 1an véi tong
s6 tién 1a 194.000.000 dong; nhiéu 1an nguyén don yéu cau bi don tra so tién da
vay trén nhung bi don khong thuc hién. Chimg ¢t nguyén don cung cap 1a file
ghi am da duogc lap Vi bang s6 78/2022/VB-TPLDB ngay 13/4/2022 ctia Vin
phong T3 chi thé hién ¥ chi don phuong cta nguyén don nén Hoi ddng xét xir so
tham khong chap nhan ching ctr trén la 6 can cur. Ngoai ching cur trén, nguyen
don khong cung cap ching ctr nao chimg minh c6 viéc ba M vay tién ctia dng P.
Do viy, Toa an cip so thim khong chap nhéan yéu cau khoi kién cua nguyén don
la ¢6 can cu, nguyén don khang cao nhung khong cung cap dugc chimg cu
chimg minh cho yéu cau khang cdo cia minh nén dé nghi Hoi dong Xet xur
khong chap nhan khang cdo clia nguyén don, giit nguyén ban an so tham.

Sau khi nghién ctru tai liéu chirng ctr c6 trong hod so vu 4n dugc tham tra
tai phién toa, can cr vao két qua tranh tung tai phién toa, 101 trinh bay cua cac
duong su, ¥ kién ctia Kiém sat vién,

NHAN PINH CUA TOA AN:
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[1] Nguyén don 6ng Tran Thanh P khai kién yéu cau bi don ba bang Thi
Ngoc M tra sé tién da vay 1a 194.000.000 dong cuing véi 13i suat cua so tién trén
tir thang 12/2019 dén thang 9/2022 véi s6 tién 1a 109. 804.000 dong (i suat
20%/thang). Chtng ctr nguyén don chirng minh cho yéu cau khoi kién cua minh
la Vi bang s6 78/2022/VB-TPLPB ngay 13/4/2022 cua Vian phong T3.

[2] Bi don ba Dang Thi Ngoc M khong d6ng ¥ voi yéu cau khai kién cua
nguyén don va cho rang ba M khong c6 vay 6ng P; ba M khong thira nhén
chirng ctr do nguyén don xuat trinh.

[3] Xét Vi bang s6 78/2022/VB-TPLDB ngay 13/4/2022 clia Van phong
T3 da ghi nhan viéc mé file ghi am cudc goi trén dién thoai di dong dugc thuc
hién vao ngay 18/01/2020 dé nghe ndi dung ghi am, trich xuét file ghi 4m ra
USB dé luu giit va trich ndi dung file ghi 4m ra vin ban. Nhu vay, vi bang ma
nguyén don cung cap chi thé hién ¥ chi don phuong cua nguyén don, khong co
can cir xac dinh nguoi dugc ghi am la ba Pang Thi Ngoc M, la nguot ma
nguyén don khoi kién. Tai Toa an cap so tham, nguoi dai dién hop phap cua
nguyén don khong yéu cau giam dinh giong noi cua ba M nén nguyén don cho
rang nguyén don c6 yéu cau nhung Toa an cap so tham khong thuc hién 1a
khong c6 can cu. Tai Toa an cap phuc tham, ngudi dai dién hop phap cua
nguyén don c6 yéu cau giam dinh giong noi d6i véi file ghi 4m da dugc lap vi
bang, Toa an cap phuc tham da thong bao khong chap nhan yéu cau trung cau
giam dinh cua nguoi dai dién hop phap cho nguyén don do mau so sanh khong
duogc thu thap hop 1¢ theo Piéu 95 ciia Bo luat TO tung dan sy. Pong thoi, gianh
cho nguoi dai dién hop phap cua nguyén don quyén tu yéu cau giam dinh theo
quy dinh tai khoan 1 Piéu 102 ciia Bo luat TH tung dan sy. Tuy nhién, tai phién
toa phiic tham, nguyén don ciing khong cung cap duoc két qua tu giam dinh dé
chtng minh cho chtng ctr ma nguyén don da xuat trinh lam cin ct khai kién.
Mat khac, theo noi dung file da duoc ghi nhan khong co bat ky ndi dung nao ghi
nhan viéc vay sd tién 194.000.000 dong cing nhu thoa thuén vé sb tién trén dé
c6 can ctr xac dinh giira 6ng P véi ba M ¢6 ton tai quan hé giao dich vay muon
tién.

[4] Nhu vay, nguyén don khéi kién ngoai chiing ctr 1a file ghi am, nguyén
don khong cung cip duoc ching ctr chimg nao khac ching minh ba Pang Thi
Ngoc M c¢6 vay nguyén don sd tién 194.000.000 dong. Do d6, Toa an cap so
tham khong chap nhan yéu cau khoi kién ciia nguyén don 1a ¢6 cin ci.

[5] Nguyén don khang cao nhung khong cung cap duoc chimg cir ndo
ching minh cho yéu cau khang cao cua minh la c6 can cur nén khang cdo cua
nguyén don khong dugc chap nhan.

[6] pé nghi cua dai dién Vién Kiém sat nhan dan tinh Binh Duong tai
phién toa la phu hop.

[7] V& an phi dan sy phiic thim: Ngudi khang cdo phai chiu theo quy dinh
cua phéap luat.

Vi cac lé tren,
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QUYET PINH:

- Can ctt Diéu 148; khoan 1 Piéu 308; Piéu 313 B luat TS tung dan su.

- Can cir Nghi quyét s6 326/2016/UBTVQH14, ngay 30/12/2016 cua Uy
ban Thuong vu Qudc hoi quy dinh vé muc thu, mi€n, giam, thu, ndp, quan ly va
st dung an phi va 1€ phi Toa an.

1. Khong chap nhan khang cdo nguoi dai dién hop phap cua nguyén don
ong Tran Thanh P la 6ng Nguyén Duy T1.

2. Giit nguyén Bén 4n dan sy so tham s6 11/2023/DS-ST ngay 16 thang 3
nam 2023 ctia Toa &n nhan dan thanh pho T, tinh Binh Duong.

3. Vé an phi dan sy phuc tham: Nguyén don ong Tran Thanh P phai chiu
s6 tién 300.000 dong (ba tram nghin ddng), dugc khu trir vao sb tién 300.000
dong (ba tram nghin dong) tam Ung an phi da ndp theo Bién lai thu tam tng &n
phi, 1& phi Toa an s6 0004279 ngay 05 thang 4 nam 2023 caa Chi cuc Thi hanh
an dan sy thanh phd Thuan An, tinh Binh Duong (do ba Vii Thi T ndp thay).

Ban an phiic tham c6 hiéu luc phap luat ké tir ngay tuyén an./.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Binh Duong; THAM PHAN - CHU TQA PHIEN TOA
- Chi cuc THADS thanh phd T;

- TAND thanh phé T; (DA ky)

- Cac duong su;
- Luu: HCTP, HSVA, To6a Dan su.

pinh Thi Mong Tuyét



