TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH NGHE AN Doc 1ap — Tw do — Hanh phuc

Ban an sd: 30/2022/DS-PT
Ngay: 13-6-2022
“V/v tranh chdp hop dong
vay tai san”
NHAN DANH
NUOGC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH NGHE AN

- Thanh phan Hgi dang xét xi phac tham gém co:

Tham phén - Chui toa phién tda: Ba Thai Thi Hong Van

Céac Tham phan: Ong Pham Vin Phan

Ba Nguyén Thi Thu Tur

- Thur ky phién toa: Ba Nguyén Thi Ngoc Linh - Thu ky Toa 4n nhan dan tinh
Nghé An.

- Pgi dign Vién kiém sat nhan dan tinh Nghg An tham gia phién toa: Ba
Tran Thi Tam - Kiém sét vién.

Ngay 13 thang 6 nam 2022 tai Tru s¢ Toa &n nhan dan tinh Nghé An xet xur
phtc tham cong khai vu &n dan su thy ly s 95/2021/TLPT-DS ngay 15 thang 11
nam 2021 vé “Tranh chip hop ddng vay tai san”. Do ban &n dan su so tham sb
18/2021/DS-ST ngay 16/9/2021 cta Toa an nhan dan huyén Con Cubng, tinh Nghé
An bi khang céo.

Theo quyét dinh dua vu &n ra xét xir phic tham sé 48/2021/QD-PT ngay 02
thang 04 nam 2021 giira cac duong su:

1. Nguyén don: Chi Théai Thi H, sinh nam 1973. C6 mat.

Pia chi: Khéi 2, thi train Con Cudng, huyén Con Cudng, tinh Nghé An

2. Bi don: Chi Nguyén Thi T, sinh nim 1974. C6 mit.

Dia chi: Khéi 7/8, thi tran Con Cudng, huyén Con Cudng, tinh Nghé An

NOI DUNG VU AN

Theo Ban an dan sy so tham s6 18/2021/DS-ST ngay 16/9/2021 cua Toa &n
nhan dan huyén Con Cubng, tinh Nghé An thi vu an c6 noi dung nhu sau:

Theo don khéi kién ngay 20/02/2021, ban tw khai, bién bdn ldy 1oi khai, bién
ban hoa gidi va 1oi trinh bay ciia chi Thai Thi H: Do ¢6 mbi quan hé 1a ddng nghiép
gido vién day cung truong, thuong xuyén choi v6i nhau nén tir nam 2018 dén nam



2020 chi H ¢6 cho chi Nguyén Thi T vay voi tong sb tién 1a 117.500.000 ddng, cu
thé nhu sau:

Lan tht nhat: Ngay 12/8/2018, chi H cho chi T vay s tién mit 1a 40.000.000
dé)ng;

Lan thtr hai: Ngay 17/4/2019, chi H cho chi T vay sé tién mat 1a 10.000.000
dong;

Lan thtr ba: Ngay 27/7/2019, chi H cho chi T vay 01 cai lic vang tay, tri gia
tai thoi diém mua 14 7.800.000 dong va hen 01 tuan sau s& tra nhung chi T khong tra
nhu da hura;

Lan tht tu: Trong khoang thoi gian tir thang 10 nim 2019 dén thang 01 nim
2020 chi H cho chi T vay tién mt nhiéu 1an véi s6 tién 1a 34.000.000 dong va chi H
dung ra dong mot sb thang tién phuong cho chi T do chi T dong tién phudng cham
14 13.270.000 dong. Sau khi tinh toan va hai bén thong nhat tong s tién ma chi T cO
vay muon chi H 1an thir 04 1 47.270.000 dong;

Lan tht nam: Ngay 08/9/2020, chi H tiép tuc cho chi T vay sb tién la
12.430.000 ddng. Qua trinh cho vay hai bén c6 viét gidy thoa thuan vay tién, nhung
khong hen ngay tra tién no cu thé, khong yéu cau 13i suat. Tir ngay chi H cho chi T
vay s tién néu trén chi T chua tra cho chi H dong tién ndo. Do gip kho khan vé tai
chinh chi H d4 nhiéu lan tryc tiép gap chi T dé doi lai so tién da cho vay nhung chi
T htra hen lan nay sang 1an khac ma van khong tra. Nay chi H yéu cau Toa an gidi
quyét budc chi T phai tra cho chi H s tién d3 néu trén.

Trong ban ty khai, bién bdn ldy 1oi khai, bién ban hoa gidi va 1oi trinh bay
ciia chi Nguyén Thi T tai phién toa:

Trudc day tinh cam chi em thuong xuyén hay choi véi nhau nén chi H ¢é cho
chi T vay mot s6 khoan tién cu thé nhu sau: Lan thir 01, ngay 12/8/2018 chi T vay
chi H s6 tién 1a 40.000.000 ddng; Lan thir 02, ngay 17/4/2019 chi T vay chi H s6
tién 1a 10.000.000 dong; Lan thir 03, ngay 27/7/2019 chi T ¢ vay chi H 01 cai lic
vang tay, tri gia thoi diém mua 1a 7.800.000 dong; Lan thir 04, ngay 08/9/2020, chi
T tiép tuc vay chi H s6 tién 12.430.000 dong. Tong sb tién chi T vay chi H ca 04 1an
la 70.230.000 ddong. Qua trinh nhén vay tién chung toi c6 viét gidy thoa thuan vay
tién, nhung khong hen ngay tra tién no cu thé, khong yéu cau lai suat. Hang thang
chi T ¢6 tra tién géc va lai cho chi H tai nha riéng chi H, dﬁy du. Viée tra tién cho
chi H, chi T khong lam gidy to va ciing khong c6 ai ching kién viée chi tra no cho
chi H.

Pén thang 12 nam 2020, chi T dén nha chi H dé thanh toan tra tién no, hai
nguoi cung ngéi tinh toan sd tién ng va théng nhét s tién chi T con no chi H 1a
47.270.000 dong, chi T c6 ky vao gidy ghi ng véi chi H.
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Do chi T gip khé khan vé tai chinh va nhiéu 1an chi H thiic hdi doi no nén chi
T ¢6 nho chi H dtng ra tham gia di phuong, muc dich tham gia di phuong dé lay
tién tra no cho chi H, cu thé tham gia dong phudng nhu sau:

- Phurong thir nhdt: Chi T nho chi H dimg ra tham gia 02 suét phudng véi chi
Tam, téng s tién phuong 13 66.000.000 ddng. Trong d6, sb tién dong phudng 02 1an
mua l1a 12.000.000 dong + so tién mua phuong la 7.000.000 dong. Chi H dung ra
nhén tién phuong véi chi Tam con lai 14 47.000.000 dong. Hang thang chi T ¢4 trach
nhiém dong tién phudng cho chi Tam day du.

- Phuong thir hai: Chi T tiép tuc nho chi H dtng ra tham gia 01 suét phudng
v6i ba C, tong sb tién phudng 1a 30.000.000 dong. Trong d, sb tién dong phuong 1a
2.000.000 dong + sb tién mua phuong 13 3.585.000 dong. Chi H nhén tién tir ba C
Huong sb tién phuong 1a 24.415.000 dong. Riéng suat phuong ctia ba C chi T thira
nhan méi déong duogc 09 thang con 06 thang chi T khong déng tién phuong véi li do
la chi T d4 tra du tién no cho chi H nén khong déng tién phudng nira.

Tong ca 03 suat phudng chi H nhan tién tir 6 Tam, ba C 1a 71.415.000 dong,
chi T d4 tra du. Nay chi H lam don yéu cau Toa an giai quyét budc chi T phai tra s6
tién 117.500.000 dong, chi khong dong ¥ tra. Chi T chi thira nhan tra cac khoan no
ma chi d3 ky vao trong gidy vay no chi H lam tai liéu chimg cr 3 cung cap cho Toa
an.

Tai bién ban ldy 16i khai ngay 241612021 ngwoi lam chirng chi Phan Thi Tam
trinh bay: Chi Tam cung l1a dong nghiép gido vién day cung truong véi chi T va chi
H do chi em hay choi véi nhau nén c6 cho chi H tham gia choi phuong con chi T
khong tham gia choi phuong.

Thoi gian chi H tham gia dong tién phuong vao giai doan tir nan 2019 - 2020,
thanh phan tham gia c6 11 ngudi, mdi nguoi dong 3.000.000 dong/thang. Thoi gian
d6 chi H dong 02 suat phudng véi sb tién 1a 6.000.000 déng/thang. Qua trinh tham
gia chi H nhan tién phuong va dong tién phuong day du. Chi Tam khong hé hay biét
chi H 1a nguoi ding ra cho chi T tham gia dong phuong.

Tai bién bdn ldy loi khai ngay 02/7/2021 nguwoi lam chirng ba Nguyén Thi
Cuc trinh bay: Do quen biét vi chi Thai Thi H da 14u nén ba C c6 cho chi H tham
gia di phuong vao ngay 24/4/2020, thanh phan tham gia dong phuong gém cé 16
ngudi, mic dong phuong 2.000.000 dong/ngudi/thang. Tai thoi diém d6 chi H tham
gia dong 02 suat phuong, mdi thang chi H dong tién phuong cho ba C la 4.000.000
ddng/thang. Qua trinh tham gia phuong chi H nhan tién phudng day du vao ngay
24/4/2020 vé&i s6 tién 1a 32.000.000 dong va ngdy 24/01/2021 véi sd tién 1a
32.000.000 ddng, tong s tién chi H nhan 13 64.000.000 déng. Tuy nhién, chi H nhan
tién phuong day di nhung khi dong tién phuong hang thang chi H déng khong déu,
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c6 lac dong tién phuong du, c6 lic thiéu. Hién tai chi H dang con thiéu tién dong
phuong véi ba C 13 12.000.000 dong. Trong s6 16 ngudi tham gia dong phuong
khong co ai tén 13 Nguyén Thi T, ba C khong hé hay biét chi H 13 ngudi dimg ra
tham gia di phuong cho chi T. Néu chi T xin tham gia dong phudng véi ba C thi ba
C s& khong cho tham gia vi li do trudc d6 thong qua quen biét véi chi H ba C méi
quen biét chi T, chi T ¢ vay cta ba C 50.000.000 ddng hién nay chi T van chua tra
cho ba C dong nao.

Ban dn so tham sé 18/2021/DS-ST ngay 16/9/2021 ciia Toa dn nhédn huyén
Con Cubng da quyét dinh: Ap dung cac Diéu 275, Diéu 280, Diéu 463, Diéu 466
ciia Bo lut dan sy; khoan 3 Diéu 26, khoan 1 Diéu 35, khoan 1 Diéu 39, khoan 1
Diéu 147 cia Bo luat tb tung dan su. Xu: Chép nhan yéu cau khai kién cua chi Thai
Thi H. Budc chi Nguyén Thi T phai thanh toan cho chi Thai Thi H sb tién 1a
117.500.000 (M6t tram mudi bay triéu ndm trim nghin) dong.

Ban 4n con quyét dinh vé 4n phi, nghia vu thi hanh 4n dan su, quyén khang
cao theo quy dinh cua phap luat.

Ngay 27/9/2021, bi don chi Nguyén Thi T khang cdo, véi ndi dung khong
dong ¥ toan bo ban an so tham ctia Toa an nhan dan huyén Con Cudng. Dé nghi Toa
an cép phuc tham xem xét lai toan bd nodi dung ban an dan sy so tham.

Tai phién toa chi Nguyén Thi T giit nguyén ndi dung khang céo.

Pai dién Vién kiém sat nhan dan phat biéu quan diém:

- Vé viéc tuan theo phap luat t tung clia nhitng ngudi tién hanh t6 tung, nguoi
tham gia t6 tung: Trong qu4 trinh thu 1y vu 4n dén khi xét xtr phtic tham, Tham phan
dugc phan cong da thyuc hién dung quy dinh ciia phap luat. Tai phién toa, Hoi dong
xét xur, Thu ky phién toa da tuan theo diung trinh tu, thu tuc phién toa. Nguoi tham
gia t6 tung da chap hanh dung quy dinh ctia Bo luat t6 tung dén suy.

- V& thu tuc khang co: Bi don chi Nguyén Thi T khang cdo trong thoi han
luat dinh, da nop tién tam ung an phi phtc tham nén duoc Toa an cép phtc tham thu
ly, giai quyét vu an 1a dung phap luat.

- V& quan diém giai quyét vu an: Dé nghi Hoi dong xét xur can ct khoan 1
Diéu 308 Bo luat T4 tung dan su, khdng chap nhan khang cao cua bi don chi Nguyén
Thi T, giit nguyén noi dung ban an so tham caa Toa an nhan dan huyén Con Cubng.

NHAN PINH CUA TOA AN
Sau khi nghién ctru cac tai liéu co6 trong hd so vu an duogc thim tra tai phién
toa, can cr vao két qua tranh ludn tai phién toa, trén co sé xem xét dﬁy du toan dién
tai liéu, chimg ct, y kién cta cac bén duong su, Hoi dong xét xir nhan dinh:
[1] Xét noi dung khang cdo cia chi Nguyén Thi T, xét thay:
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[2.1] Trong qué trinh giai quyét vu an tai cip so thim ciing nhu cap phuc
tham, cin ct cac ban tu khai va 101 trinh bay, va cac tai liéu chi Thai Thi H cung cap
thé hién chi Thai Thi H nhiéu 1an cho chj Nguyén Thi T vay tién, so tién, giéy vay
tién vao cac ngay 12/8/2018; ngay 17/4/2019; ngay 27/7/2019; trong khoang thoi
gian tr thang 10 ndm 2019 dén thang 01 nam 2020; ngay 08/9/2020 do chi T ky
nhan.

Theo chi Thai Thi H, tir ndim 2018 dén nam 2020 chi Thai Thi H cho chi
Nguyén Thi T vay véi tong s6 tién 1a 117.500.000 dong (Mot trim muoi bay triéu
nam trim nghin ddng), khi cho vay khong tinh 13i suit, khong c6 ngay hen tra ng cu
thé. Do gip kho khin vé tai chinh chi H da nhiéu 1an truc tiép gap chi T dé doi lai
s6 tién da cho vay nhung chi T hita hen 1an ndy sang 1an khac ma van khong tra.

Qua trinh giai quyét vu an chi Nguyén Thi T cho rang tong s tién chi T vay
ctia chi H 1a 70.230.000 dong. Chi khang dinh hang thang chi da tra tién gdc va lai
cho chi H tai nha riéng ciia chi H, dén thang 12 nam 2020 chi T dén nha chi H dé
thanh todn tién ng va hai nguoi ciing thong nhat sé tién chi T con no chi H con lai 1a
47.270.000 déng. Bén canh d6, chi T cho rr?mg da tra hét no cho chi H bﬁng cach nho
chi H dung ra tham gia 03 suat phudng v6i ba C va chi Tam, muc dich tham gia
phuong dé 14y tién phuong tra no cho chi H.

Tai phién toa phuc tham, chi Nguyén Thi T thtra nhan chi c6 vay chi Thai Thi
H tong s6 tién 1a 117.500.000 dong (Mot traim mudi bay triéu ndm trim nghin déng),
C4c gidy vay tién vao cac ngay 12/8/2018; ngay 17/4/2019; ngay 27/7/2019; trong
khoang thoi gian tir thang 10 nam 2019 dén thang 01 nam 2020; ngay 08/9/2020 do
chi T ky nhan. Tuy nhién, chi da trd cho chi H toan b0 s6 tién chi vay vao hang thang
va tham gia 03 suat phudng thay chi H tai ba C va chi Tam, dé tra no cho chi H, viéc
tra tién khong co gidy to va chi ¢6 chi va chi H biét, do chi em than thiét, tin tuong
nhau. Do do, chi khong nhét tri véi yéu cau cua chi H budc chi phai trd ng s6 tién
117.500.000 dong (Mot trim mudi bay triéu nam trim nghin dong).

[2.] Hoi dong xét xtr thay rang: Viéc vay no giita chi Nguyén Thi H va chi
Nguyén Thi T duoc thé hién qua cac gidy vay tién c6 mdc thoi gian cu thé, qua trinh
giai quyét vu an, chi Nguyén Thi T thira nhan cac gidy vay tién vao Cac ngay
12/8/2018; ngay 17/4/2019; ngay 27/7/2019; trong khoang thot gian tir thang 10 ndm
2019 dén thang 01 nam 2020; ngay 08/9/2020 1a do chi T viét, ky nhan. Cac bén
thira nhan viéc vay tién 1 trén co sé hoan toan ty nguyén va phu hop véi phap luat.
Xét ca hai bén khi tham gia giao dich déu c6 ning luc hanh vi dan su, bi don chi
Nguyén Thi T 1a nguoi binh thuong, co dﬁy du nhén thire, thira nhan tu minh viét
gidy vay tién va ky nhan day du, khong bi ép budc; muc dich va ndi dung cta giao
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dich vay tién khong vi pham diéu cAm ctia phap luét, khong trai dao dic xa hoi. Vi
vay, viéc nguyén don yéu cau bi don tra s6 tién vay 117.500.000 dong 1a co can cu.
Viéc chi T cho ré‘tng da tra no cho chi H nhiéu 1an tai nha riéng chi H va nho
chi H dung ra tham gia phuong véi ba C va chi Tam, myc dich tham gia phuong dé
lay tién phudng tra ng cho chi H. Tai cp so thim, cip phiic tham chi T khong cung
cép duoc tai li¢u, chting ctr chiing minh dugc viéc minh tra ng cho chi H. Nguoi lam
chtng ba C va chi Tam khang dinh ngudi tham gia dong phudng va nhén 13i 1a chi
H, con chi T khong tham gia dong phudng va ciing khong hay biét viéc chi T c6 nho
chi H di phuong ho hay khéng. Do d6, Hoi dong xét xir thdy rang viéc chi Thai Thi
H yéu cau chi Nguyén Thi T tra lai sb tién va vang cho nguyén don véi tong sd tién
1a 117.500.000 ddng 14 c6 cin ctr, ding quy dinh cta phéap luat nén duge chip nhan.
[2.3] Vi vay, viéc Toa an cap so tham chip nhan yéu cau khdi kién cta chi
Thai Thi H budc chi Nguyén Thi T tra lai s6 tién va vang cho nguyén don véi tong
s6 tién 1a 117.500.000 dong 1a c¢6 co sé. Hoi ddng xét xtr phiic tham khong cé can
ctr dé chap nhan khang cio cua chi Nguyén Thi T va can giit nguyén quyét dinh cia
ban an so thim nhu dé nghi cua dai dién Vién kiém sat nhan dan tinh Nghé An tai
phién toa 1a phu hop.

[3] V& an phi phuc thim: Do khang cao khong duoc chdp nhan nén chi Nguyén
Thi T phai chiu 4n phi phtic thim theo quy dinh phap luat.

Vi cac lé trén;

QUYET PINH

1. Cian cir khoan 1 Diéu 308 B luat t6 tung dan sy: Khong chap nhan noi
dung khang cdo ctia chi Nguyén Thi T; Giir nguyén quyét dinh ban an so tham.

Ap dung cac Biéu 275, Diéu 280, Diéu 463, Diéu 466 cua Bo luat dan su;
khoan 3 Diéu 26, khoan 1 DPiéu 35, khoan 1 Diéu 39, khoan 1 Piéu 147 cta Bo luat
t6 tung dan su; khoan 2 Piéu 26 Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016
quy dinh vé murc thu, mién, giam, thu, ndp, quan 1y va sir dung an phi, 1& phi Toa an.
Xir: Chap nhan yéu cau khai kién ctia chi Thai Thi H.

Budc chi Nguyén Thi T phai thanh todn cho chi Thai Thi H sé tién 1a
117.500.000 dong (Mot trim mudi bay triéu nim trim nghin dong).

Trong trudng hop ban 4n duoc thi hanh theo diéu 2 Luét thi hanh an dan su
thi ngudi duoc thi hanh 4n, nguoi phai thi hanh an dan su c6 quyén thoa thuan thi
hanh 4n, tu nguyén thi hanh an hodc bi cudng ché thi hanh an theo quy dinh tai diéu
6, 7 va 9 Luat th1 hanh an dan suy. Tho1 hi€u thi hanh an dan su duoc thuc hién theo
quy dinh tai diéu 30 Luat thi hanh an dan su.

2. Vé an phi:



- An phi dan sy so thim: Budc chi Nguyén Thi T phai chiu 5.875.000 (Nam
triéu tdm trim bay muoi lam nghin) déng. Hoan tra cho chi Thai Thi H s tién
2.937.500 (Hai triéu chin trim ba muoi bay nghin nim trim) ddng, chi H da nop
theo bién lai s6 AA/2020/0002389 ngay 31/3/2021 tai Chi cuc thi hanh 4n dan sy
huyén Con Cuong.

- An phi dan sy phac tham: Chi Nguyén Thi T phai chiu 300.000 (Ba trim
nghin) dong tién 4n phi dan su phiic tham nhung duge khau trir 300.000 (Ba trim
nghin) dong tién tam tng 4n phi ma chi T d4 ndp theo Bién lai thu tam wng an phi,
1¢ phi Toa 4n sb 0000552 ngay 05 thang 10 nam 2021 tai Chi cyc thi hanh 4n dan su
huyén Con Cuodng, tinh Nghé An.

3. Ké tir ngdy ban an, quyét dinh c6 hiéu luc phap luat (d6i voi truong hop co
quan Thi hanh an c6 quyén cht dong ra quyét dinh thi hanh an hoic ké tir ngay c6
don yéu cau thi hanh 4n cia ngudi duoc thi hanh (d6i v6i cac khoan tién phai tra cho
ngudi duoc thi hanh 4n) cho dén khi thi hanh xong, tat ca cac khoan tién, hang thang
bén phai thi hanh 4n con phai chiu khoan tién 14i ciia so tién con phai thi hanh 4n
theo 13i suit quy dinh tai khoan 2 Diéu 468 B luat dan sy nam 2015.

4. Ban an phuc tham c6 hiéu luc phéap luat ké tir ngay tuyén an./.

Noi nhin: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Nghé An; Tham phan - Chii toa phién toa

- VKSND, TAND huyén Con Cuong;

- Chi cuc THADS huyén Con Cubng;

- Cac dwong su;

- Luru ho so vu an.

Thai Thi Hong Van



