"OA ANNHAN DAN CAP CAO  CQNG HOA XA HQI CHU NGHIA VIET NAM
TAI DA NANG Poc 1ap - Tw do - H5 phic

Ban 4n s6: 125/2020/DS - PT

Ngay: 19-6- 2020

V/v: “Tranh chdp vé thira ké tai san
va yéu cau tuyén bo van ban khai di
sdn thira ké vé hiéu, hiy gidy chitng
nhén quyén sir dung dat”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI PA NANG

- Thanh phan Héi dong xét xir phiic tham gom cé:
Thdm phan - Chii toa phién toa: Ong Nguyen Tan Long
Cdc Tham phdn: Ong Nguyén Thanh Long
Ong Nguyén Tan Truong
- T4 ky phién toa: Ba Hoang Hai An, T4 ky Toa an nhéan dan c4p cao tai Pa
Nang
- Pai dién Vign Kiém sdt nhin din cédp cao tai Pa Ning tham gia phién toa:
Ong Nguyén Thé V, Kiém sat vién.
Ngay 19 thang 6 nim 2020, tai tru s¢ Toa 4n nhin dan cap cao tai Pa Ning xét
xt phtic thAm cong khai vu an dan sy thu 1y s6 97/2020/TLPT-DS ngay 08 thang 01
nam 2020 vé viéc: “Tranh chap vé thira Ké tai san va yéu cau tuyén bé van ban khai
di san thira ké vé hiéu, hiy gidy chiing nhdn quyén sir dung dat .
Do Ban 4n dan sy so tham s6 53/2019/DS-ST ngay 14 thang 11 nim 2019 cua
Tda 4n nhan dan thanh phb Pa Ning bi khang cao.
Theo Quyét dinh dua vu an ra xét xir s6 1027/2020/QD-PT ngay 04 thang 6
nam 2020, gitra cac duong su:

1. Nguyén don: Ba H6 Thi Kim L, sinh ndm 1956.

Dia chi: thanh phd Pa Néng (c6 mat).

Ngueoi bdo vé quyén va loi ich hop phdp cho nguyén don: Luat su Duong Kim H
- Vian phong Luat su T, Poan Luat su thanh phd Pa Néng; dia chi: thanh phd Pa
Nang (c6 mat).

2. Bi don: Ba H6 Thi L1, sinh nam 1942; dia chi: thanh ph Da Ning (c6 mit).

Ngueoi dai dién theo ity quyén c6 ba Nguyén Thi Diém P; dia chi lién hé: thanh
phé Pa Ning; co6 mit, (Gidy uy quyén ngay 03/3/2020).

3. Nguoi c6 quyén lgi va nghia vu lién quan:
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3.1 - Ba Hd Thi N, sinh nim 1944; dia chi: thanh phd Da Ning. Nguwoi dai dién
theo 1ty quyén (gidy 1y quyén ngay 02/7/2018): Ong Huynh Vian G, sinh nim: 1941;
dia chi lién hé: thanh phd Pa Néng; c6 don xin vang mait.

3. 2- Ba H) Thi H, sinh nim 1949; dja chi: thanh phd Pa Néng; c6 don xin xét
XU ving mit.

3. 3- Ba H6 Thi T1, sinh nam 1952; dia chi: thanh phé H6 Chi Minh; c6 don
xin xét xr vang mat.

3. 4- Ba HO Thi Minh T2, sinh nam 1947; dia chi: thanh phé H6 Chi Minh.
Nguoi dai dién theo 1y quyén c6 ba Huynh B4 Lé T; dia chi lién hé: thanh phd Pa
Néng; (Van ban ty quyén ngay 15/5/2020), c6 mit.

Nguoi bdo vé quyén va loi ich hop phdp cho ba T2 c¢6 Luat su Pham Vin T,
thanh vién Poan luat su tinh Quang Nam; hién hanh nghé tai Chi nhanh Cong ty luat
TNHH P ta1 thanh phé Pa Nang; dia chi thanh phé Pa Nang; ¢6 mit.

3.5 - Ba Poan Phung Thi Ngoc H1, sinh nim 1955. Noi PKHKTT: thanh phé
Da Ning. Ngwoi dai dién theo 11y quyén (gidy ity quyén ngay 21/11/2012) 13 ba
Nguyén Thi H, sinh naim 1967; dia chi: thanh phd Pa Nang (c6 mat).

3. 6 - Ba Ho Poan Diém T4, sinh nim 1983; Noi thuong tra: S6 49 duong N,
thanh phé Pa Ning; dia chi lién hé: thanh phd Pa Néng; Newoi dai dién theo 1y
quyén (gidy 1y quyén ngay 06/12/2012) la Ba Nguyén Thi H, sinh 1967; dja chi:
thanh phd Pa Néng .

3. 7 - Ba H6 Poan Diéu T3, sinh ndm 1981; dia chi: thanh ph Pa Nang. Nguwoi
dai dién theo ity quyén la Nguyén Thi H, sinh 1967; dia chi: thanh phd Pa Nang (c6
mat).

3. 8 - Ba H6 Poan Thién K, sinh ndam 1984; dija chi: thanh phé) Pa Ning; co mit.

Ngueoi dai dién theo ity quyén (gidy 1y quyén ngay 10/01/2019) la Nguyén Thi H,
sinh ndm 1967; dia chi: thanh phd Pa Ning (c6 mit)

3. 9 - Ong P4 Quang V, sinh nim: 1959; dia chi: tinh Pdng Nai; c6 don xin xét
XU ving mit.

3. 10 - Ba B3 Thi Anh H3, sinh nam: 1961; dja chi: thanh phd HO Chi Minh; ¢6
don xin xét xir vang mit.

3.11- Ong D6 Cao T, sinh nam: 1964; dia chi: USA (Véng mat, C6 van ban tang
cho di san da dugc hgp phap hda lanh sy).

3.12 - Ong B4 Thanh Danh D, sinh nam: 1968, dia chi: USA (ving mit, c6 vin
ban tang cho di san da dugc hop phap hoa lanh su ).

3.13 - Ba Nguyén Thi Y, sinh nim: 1964; dia chi: thanh phd Pa Ning (c6 don xin
giai quyét vang mit).

3. 14 - Phong Cong chung s6 1 thanh phé Pa Nang; dia chi: thanh ph6 Da Nang;
(c6 van ban xin xét x{r vang mit).

3.15 - So Tai nguyén va Moi trudng thanh phd Da Ning; dia chi thanh phd Pa
Nang.

Ngueoi dai dién theo 1ty quyén (gidy ity quyén ngay 30/7/2018): Ong Nguyén H S,
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Giam déc Vin phong Pang ky Dit dai thanh phd Pa Néng (c6 vin ban xin xét xur
vang mit).

4. Nguoi khang cdo: Ba H6 Thi Kim L, ba HO Thi L1, ba HO Thi H, ba Ho Thi
T1, ba DS Thi Anh H3, ba HO Thi Minh T2, ong D6 Quang V.

NOI DUNG VU AN:

- Nguyén don, ba Ho Thi Kim L trinh bay: cu éng HO L va cu ba Nguyén Thi H

c6 08 nguoi con chung 1a: ba H6 Thi H5, ba HO Thi L1, ba HO Thi N, ba HO Thi
Minh T2, ba HO Thi H, ba H6 Thi T1, 6ng HO T va ba H6 Thi Kim L. Ngoai 8 ngudi
con trén, cha me t61 khong c6 con nudi, con riéng nao khac.

Ba HO Thi H5 chét nam 1987, c¢6 chong 1a 6ng D6 T1. Ong DS T1 chét nim
1981. Ong T1 va ba H5 c6 con chung 1a chi P Thi Anh H3, anh Bd Quang V, anh
D6 Cao T va anh Pd Thanh Danh D. Ngoai ra ba H5 khong c6 con riéng, con nudi
nao khac.

Ong HO T chét ndm 2008, c6 vo 1a Poan Phung Thi Ngoc HI, cac con 1a HO
Poan Diéu T3, HO Poan Diém T4, H6 Poan Thién K; ngoai ra 6ng T khong c6 con
riéng, con nudi nao khac.

Nam 1972 cu Ho L chét, nam 2007 cu ba Nguyén Thi H chét; khi cha me t6i
chét khong dé lai di chuc. Cha me t0i c¢6 dé lai di san 1a nha va dat tai 49 N, phuong
T, quan H, thanh phé Pa Nang. Nha dat c6 Trich luc nghiép chu s: 511 do S¢ Xay
dung tinh Quang Nam - Pa Ning (cii) cap ngay 14/12/1989.

Nam 2008, cac chi em rudt chung t6i va ba Boan Phung Thi Ngoc H1 1ap Van
ban khai nhan di san thira ké nha dat s6 49 (25) N vao ngay 17/4/2008, duoc Phong
Cong chimg s6 1 thanh phd Pa Ning chtng thuc, trén co sé d6 Uy ban nhan dan
quan H, thanh Pa Ning cdp Gidy chung nhan quyén st dung dat ngay 07/7/2008.
Nim 2014 duoc diéu chinh lai do c6 sai st so voi thue té va duoc cép Gia‘iy ching
nhan quyén st dung dat, quyén so hitu nha & va tai san gan lién trén dat sé6 BV
224769 ngay 22/10/2014. Khi 1ap khong khai 02 nguoi con cua ong T 1a chi H6 Poan
Diéu T3, H6 Poan Thién K; khong khai 03 ngudi con cua ba H6 Thi H5 1a anh Db
Cao T, anh D6 Thanh Danh D, anh B Quang V; céc chi em luc d6 khong hiéu phap
luat nén khong biét dung sai. Viéc khai nhan trudc day 1a d3 bo sét nguoi thira ké anh
huong nghiém trong dén quyén va loi ich hop phap ciia cac con ba H5 va con éng Ho
T nén nay toi dé nghi Toa an tuyén bd van ban khai nhan di san thira ké vo hiéu, huy
Gidy chimg nhan quyén str dung dat, chia di san thira ké theo quy dinh cta phap luat
1am 07 phan cho: H6 Thi L1, H6 Thi Minh T2, H6 Thi T1, H6 Thi H, H6 Thi N, H6
Thi Kim L, 04 ngudi con ctia ba H6 Thi H5 duoc huong 1/7 di san phan caa ba H5.

Vé Hop ddng mua ban nha ngay 11/01/1994 va Vian ban hop phan chia thira ké
ngay 31/01/1994: khi ban mot phan nha phy dugc 42 lugng vang, cu Nguyén Thi H
dugc huong 1/2 gia tri 1a 21 lwgng vang. Phan cua cu éng Ho L 1a 21 luong dugc chia
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déu cho 07 ngudi con con séng gdm: HO Thi L1, HO Thi N, HO Thi T1, H5 Thi Minh
T2, Hb Thi H, H6 T, Hd Thi Kim L mdi nguoi 3 luong vang nhu nhau. Me t6i cho
thém 3 nguoi con H6 Thi L1, H6 Thi H, H6 Thi Kim L mdi ngudi 3 luong (phan cia
me) dé chuyén ra sinh sdng & ngoai. Vo chong ong H6 T sbng trong nha cung véi
me, stra chira nha bang tién ctia me t6i bo ra chtr khong phai ciia vo chong ong T.
Thoi gian tir nam 1994 dén khi me chét nam 2007, thi me t6i sdng chung nha véi
vo chong ong T nhung khéng an chung, cic con gai hang thang giri tién vé me dn
riéng. Khi me dau thi cac con gai thay phién nhau vé cham soc me dén khi qua doi.
Do d6, nha 49 N cha me dé lai nén duogc chia cho nhirng nguoi hang thira ké thtr nhat
T6i khong dong ¥ cho rang ba H1 c6 cong sire dong gdp vao khdi tai san chung
vi 1y do sau day: Ba H1 vé lam dau nam 1980, khi d6 cac anh chi em van sdng cung
me tai nha 49 N.Vo chong H6 T ¢ trong nha nhung khong phai bo tién ra sta chira
nha vi me c6 tién ban nha nén di dimg ra chi tra tién sira chita nha. Ba H1 da kinh
doanh quan cafe trén dit va nha ctia me t6i.

- Bi don, ba Hé Thi L1 trinh bay: Téi théng nhat vé di san thira ké va nhiing
ngudi dugc huong thira ké, thdng nhat voi yéu cau chia thira ké cua nguyén don.T6i
khong dong y véi yéu cau doc 1ap ciia ba Poan Phung Thi Ngoc HI vi van ban ngay
20/12/1990 khong phai do me tdi ky, néu 1a di chic phai duoc 1ap khi c6 02 ngudi
1am chimg va c6 luit su, ngudi ching thuc; khi me t6i chét phai cong b di chuc, khi
ké khai thira ké ba H1 ciing khong xuat trinh van ban nay va ba HI ciing dong ¥ khai
tai Phong cong chirng vdi nhitng ngudi duge hudng tai san nhu van ban thoa thuan.

Nay ba L khoi kién, t6i dong y chia thira ké cho 08 ngudi con, dé nghi Toa an
xem xét cong strc dong gop cua to6i va ba H1, trong d6 cong stc cua toi nhiéu hon.
To6i dé nghi duoc huong 01% gia tri di san dé dung vao viéc xay dung md ma, tho
ciing 6ng ba vi khi ban nha 49 N rdi s& khong c6 ai thd ciing 6ng ba, t6i 1a chi 16n
nhat trong gia dinh nén phai 1am viéc nay. Téi xin dugc nhan nha dat tai 49 N, thanh
phé Pa Ning va sé& thi tra cho cac dong thira ké con lai.

- Ngueoi c6 quyén \oi va nghia vu lién quan, ba Ho Thi T1 trinh bay:

T6i thong nhat vé di san thira ké, ngudi duoc huong thira ké, thong nhét véi yéu
cau chia thira ké ctia nguyén don. T6i khong ddng ¥ véi yéu cau doc 1ap cua ba Poan
Phung Thi Ngoc HI. T6i dong y dé ba L1 nhan ky phan va thdi tra gia tri cho cac
ddng thira ké khac.

-Nguoi ¢é quyén loi va nghia vu lién quan, ba Hoé Thi H trinh bay:

T6i thong nhat vé di san thira ké, hang thira ké, théng nhét v6i yéu cau chia thira
ké ctia nguyén don. Toi khong dong ¥ véi yéu cau doc lap cua ba Poan Phung Thi
Ngoc H1. Toi dong ¥ dé ba L1 nhan ky phan va théi tra cho cac dong thira ké khac.

-Nguwoi ¢é quyén loi va nghia vu lién quan, ba Hé Thi Minh T2 trinh bay:
T6i thong nhat vé di san thira ké, hang dugc hudng thira ké va yéu cau chia thira
ké cua nguyén don.Toi khong ddng ¥ v6i yéu cau doc 1ap ciia ba Poan Phung Thi
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Ngoc H1, me t61 khong co dé 1ai di chic.

-Nguoi ¢é quyén loi va nghia vu lién quan, ba H6 Thi N trinh bay:

T6i thong nhét vé hang thira ké ciia cha me nhu nguyén don trinh bay. Trudc day,
ba Poan Phung Thi Ngoc HI1 va ba HO Thi L1 théa thuan 1am thu tuc dé cép Giéy
chting nhan quyén st dung vao nim 2008 ghi day du tén gém 09 nguoi. Ba Poan
Phung Thi Ngoc H1 nhan 1/9 va cac chau ndi nhan 1/9 (con 6ng T va ba H1).To6i
d6ng ¥ chia tai san 09 phan bang nhau nhu di duoc cip Gidy ching nhan quyén s
dung dat vao nam 2008. Viéc co tén chau H6 Poan Diém T4 va ba Poan Phung Thi
Ngoc H1 ma khong ai ¢6 ¥ kién truéc khi xac nhan, 02 chau khong co tén ciing
khong o ¥ kién phan d6i, tit ca déu tu nguyén ddng thuan ky tén. Sau khi cong
chtng thi cac Co di cong nhan tai san thira ké chia 1am 09 phan.

Ba Ngoc H1 thoi gian & trong ngdi nha 49 N da sta chita nha cira, nang nén, 16t
gach san, bat dién, nudc, xay tuong rao, céng ngd va cai tao lai cac phong ¢ trong
nha, mé quan nudc giai khat. Pbi voi yéu cau doc 1ap cia ba HI, t6i yéu cau giai
quyét theo quy dinh cua phép luit, vé ban di chiic ciia me t6i 1ap ngay 20/12/1990 thi
t0i ¢6 biet.

T6i thong nhat véi ¥ kién cua chau H6 Poan Thién K xin dugc nhan ngdi nha
bang hién vat va thdi tra tién cho cac dong thira ké.

- Ngwoi dai dién theo ity quyén cia ba Poan Phiing Thi Ngoc HI trinh bay: Ba
H1 thdng nhat vé hang thira ké, di san cua cu 6ng HO L va cu ba Nguyén Thi H nhu
nguyén don trinh bay. Ba H1 khong dong ¥ voi yéu cau khai kién cua nguyén don vi
cac ly do sau day:

Di chuc ciia cu Nguyén Thi H 1ap vao ngay 20/10/1990 c6 noi dung: “T6i ldp
gidy nay coi nhw la to di chic: Téi hién c6 mét can nha toa lac tai 25 N, . .... Phan
cdn nha va dién tich con lai ciia t6i, téi cho con trai ciia t6i la éng H6 T hién thu’ong
tru can nha d6 & véi téi. Sau khi téi chét réi, can nha dé coi nhw la tho tw éng ba t6
tién, néu T qud nghéo va dirge sy dong y ciia tat ¢d cdc con t6i éng Ho T dwoc phép
bdn can nha dé va tai san dwoc phdn chia nhie sau: éng Ho T dwoc mdt nira tién can
nha dé dé di mua nha khdc. Mot nita con lai thira ké ciia cdc con gdi ma truede day c6
nhdn it tién khi ban can nha phu, ngwoc lai nhitng dira con gdi trude ddy da nhdn
nhiéu tién thi nhdn it lai, Vay téi lgp gidy nay dé vi bang” (biit luc 290).

Cu H ban phan nha dat véi dién tich 373,14 m* véi gia 42 luong vang va hop
phan chia thira ké trong gia dinh ngay 31/01/1994 nhu sau: “Bdn cdan nha phu thudc
toa lac tai 25 N, Pa chng chia cho cdc con nhw sau: Con H6 Thi L1: 3 luwong vang,
Hoé Thi N: 3 lwong vang, Ho Thi Minh T2: 3 lwong vang, Hé Thi H: 3 lwong vang, Ho
Thi T1: 3 lwong vang, Ho T: 3 lwong vang, Ho Thi Kim L: 3 lwong vang. Riéng ba hd
Ho6 Thi L1, Hé Thi H va Hé Thi Kim L la nhitng ho o tai can nha phu thuoc trén, ba
noi chung toi cho thém moi hé ba luong, t(fng cong méi hg nhdn sdu luwong vang de
don di mua noi khédc. Con Ho Thi N, truée khi mua béan, ba néi chung toi co cho thém
mot lwong vang nita. Tat cd doc va théa thudn, dong y ky nhdn vang, dong thoi cdc
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hé c6 hé khdu thuong trii trén lo thii tuc chuyén hé di noi khdc (Biit luc 293).

Qua trinh sir dung, cong stc dong gdp clia vo chong ba H1 6ng T vao nha va
dat tai dia chi s6 49 N, thanh ph Pa Nang nhu sau: Nam 1980, ba H1 1ap gia dinh
v6i ong HO T va vé o tai ngdi nha ndy cing véi cu H. Cu L dd mat trude d6 vao nim
1972. Lic d6, nha ctra rat hoang tan va thiéu tién nghi vi truéc nam 1975, nha cho
My thué nén sau khi giai phong (phan vi kinh té, phan s¢ nha cira, dat dai rong nén
me ché)ng ba d3 cho d& ban toan bd mai che, cac thiét bi ctia nha vé sinh, tat ca moi
sinh hoat déu st dung nudc tir cai giéng phia sau nha, nudc udng phai di xin nha
hang x6m phia trudc. Dat chung quanh nha 13 dat triing, khong c6 cong thoat nude
nén mdi lan mua thi nudc ngdp vao nha. Dién tich dat vuon rat rong, chung quanh
trong dira va cong duoc lap ghép bang ludi B40. Khi ¢6 con, vo chong ba H1 phai bo
tién ra stra chita cac phong bo trong cho c¢6 chd sinh hoat va stra chita méi hoan toan
hai phong phia bén trai cin nha (tir trong nhin ra) & lam phong hoc cho cac con va
can phong khach.

Trong thoi gian song chung xay ra xung dot gitta ong HO6 T véi ba H1 Thi L1,
H6 Thi H va H6 Thi Kim L. Cu H quyét dinh ban nitra khuén vién dat phia sau bao
goém ludn diy phong cua 03 nguoi dang & chung Kia roi hop phan chia thira ké ngay
31/01/1994 cung tit ca cac dong thira ké véi ndi dung: timg ngudi nhan sb luong
vang roi chuyén ho khau ctua 03 ho L1, H, L di & noi khic dé giai quyét dut diém
nhitmg mau thuin va x4 x4t trong nha. Vo chong ba H1 d3 str dung 03 cdy vang tir me
chong cho vao viéc stra chita lai ngdi nha nay, xay tuong 1am ranh gidi voi cac chi
dat khac. Pa xay cong thoat nudc tir phia sau ra dudng cong phia trudc vi thoi diém
d6 nha nudc ¢6 ¥ dinh mo rong dudng va lap dit cong, mat dudng cao hon dat nén
nha nén mdi lan mua nudc tran vao nha, ba H1 di thué do cat nang cao nén hét may
chuc xe cat méi du tir phia sau ra phia trude va d6 trang xi mang cho dé di lai. Nam
2002, hoan canh kinh t& qua kho khan, ba H1 xin me chdng ba cho mé quan ca phé,
giai khat nén da lat gach do phan san phia trude, xay lai cong cho twom tit dé mo
quan ca phé trang trai nudi cic con an hoc. Ba H1 1a ngudi con dau duy nhat da o
cung va cham séc me chong trong sudt thoi gian 35 nim trong ngdi nha. Me chong va
ba H1 thuong yéu va ddi xtr v4i nhau nhu me con rudt. Nay ba H1 c6 yéu cau doc lap
dé nghi Toa an: Cong nhan di chic ciia ba Nguyén Thi H 1ap ngay 20/12/1990 14 hop
phap; Chia di san thira ké theo di chic ciia ba Nguyén Thi H, theo d6 ba Poan Phung
Thi Ngoc H1 va céac con 1a chi H6 Poan Diém T4, H6 Poan Diéu T3, HO Poan Thién
K dugc huong 1/2 di san dé lai 1a 1/2 nha dét tai s6 49 N, thanh phd Pa Ning. Pong
thoi yéu cau Toa an hity Gidy ching nhan quyén st dung dat, quyén so hitu nha ¢ va
tai san khac gan lién trén dat sb: BV 224769 ngay 22/10/2014 vi khi lam thu tuc cap
d6i So tir nam 2008 sang s6 2014 c¢6 nodi dung thay d6i vé quyén sir dung ma khong
c6 su déng ¥ ctia Ba va nhitng ngudi thira ké cua 6ng T. Trong moi trudng hop me
con ba H1 déu ¢6 yéu cau duoc nhin nha dat va thdi tra tién cho cac déng thira ké.

- Nguoi ¢é quyén loi va nghia vu lién quan éng Bé Quang V trinh bay Toi
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théng nhat vé hang thira ké cua ong ba Ngoai t6i nhu nguyén don trinh bay.

Dé nghi Toa 4n chia déu di san 1a nha dét s6 49 N cua 6ng ba ngoai theo quy dinh
ctia phap luat. D6i véi phan di san ma me toi 1a ba HO Thi H5 duoc hudng dé nghi
chia cho 04 ngudi con 1a 6 Quang V, P4 Thi Anh H3, P Cao T, P Thanh Danh
D.

- Nguroi c6 quyén loi va nghia vu lién quan ba D6 Thi Anh H3 trinh bay:

T6i théng nhat vé hang thira ké cua 6ng ba ngoai toi 1a ong HO L va ba Nguyén
Thi H nhu nguyén don trinh bay.

Khi chét ong ba ngoai to1 coO dé lai di san 1a nha va dat tai s6 49 N, quan H, thanh
phé Pa Ning, ong ba ngoai t6i khong dé lai di chiic va cha me t6i ciing khong dé lai
di chuc.

T6i ddng ¥ véi yéu cau ciia nguyén don va khong dong ¥ véi viéc ba Poan Phing
Thi Ngoc H1 va 03 nguoi con cung cap ban di chiic cia ba ngoai toi 1a cu Nguyén
Thi H vi di chuc nay 1a gia mao vi ba ngoai khong biét chir, khong biét viét vi vay
khong thé ky tén vao vian ban ngay 20/10/1990.

Téi ciing khong dong ¥ viéc ba H1 cho rang ba c6 cong stc dong gop xay dung
nha vi nha cta 6ng ba ngoai ba di co san, nha ¢ 05 phong, méi dau & 01 phong véi
Iy do con cai gia dinh ba H1 ong T chiém gitt 04 phong, tir khi ¢o tién ban can nha
phu, ba Ngoai da sura chira toan by can nha hién tai. Viéc ba H1 m¢& quén ca phé 1a
dau tu dé kinh doanh khong phai 1a dong gop vao di san.

Pbi v6i ba Ho Thi L1 thi khong con quyén nhan ky phan thira ké vi ba L1 da nhan
06 lugng vang , dong y ra khoi nha va phai cat chuyén ho khau theo van ban hop
phan chia thira ké ngay 31/ 01/1994.

Nay t6i dé nghi Toa an chia thira ké ctia 6ng ba ngoai 1a cu L va cu H theo phap
luat va dé nghi xem xét viéc anh D4 Quang V, anh P Cao T va anh D3 Thanh Danh
D d4 cho phan tai san cua cac anh cho toi.

- Nguoi dai dién theo iy quyén ciia cdc ba: Hé Poan Thién K, Hé Poan Diéu T3,
Ho Podan Diém T4 trinh bay: Ong HO T va ba Poan Phung Thi Ngoc H1 ¢6 03 ngudi
con chung 13 H6 Poan Diéu T3, Hb Poan Diém T4 va Ho Poan Thién K.

Céc chi H5 Poan Diéu T3, Ho Poan Minh T4 va Ho Poan Thién K khéng dong ¥
yéu cau khai kién cta nguyén don vé viéc chia thira ké theo phap luat ma dé nghi
chia thira ké theo Di chuc cua ba Noi lap ngay 20/12/1990.

- Ngueoi c6 quyén loi va nghia vu lién quan Phong Cong chitng s6 1 thanh phé Pa
Ndng cé Van ban trinh bay: Phong Cong chimg sb 1 thanh phé Pa Ning nhan thiy
Cong chung vién da thyc hién viéc ching nhan dung theo trinh ty thu tuc phap luat
quy dinh, theo yéu cau va theo cac gidy to xudt trinh ctia cac bén tham gia giao dich.

- Nguoi c6 quyén loi va nghia vu lién quan, S6 Tai nguyén va Méi truong thanh
phé Pa Nang c6 van ban trinh bay: Thira dat s6: 107, to ban do so: 11, tai 49 N,
phuong T, quan H, thanh phd Pa Ning dugc So Tai nguyén va Moi truong cap Gidy

7



chtng nhan quyén sir dung dit, quyén sé hiru nha & va tai san khac gin lién voi dat
s6: BV 224769 ngay 22/10/2014 véi dién tich dat 1a 467,6m?

Nguén géc nha, dat: Nhan thira ké caa cha, me 1a ong HO L va ba Nguyén Thi H
theo Vin ban khai nhan di san thira ké s6: 5110 1ap ngay 14/7/2008 tai Phong Cong
chung s6 1 thanh phd Pa Ning, duge Uy ban nhan dan quan H cép Gidy ching nhan
quyén sir dung dat s6: AN 255149 ngay 07/7/2008 va don dé nghi diéu chinh lai phan
thira ké cuia cdc ba HO Thi L1, H5 Thi N, H6 Thi Minh T2, H6 Thi H, H6 Thi T1, H§
Thi Kim L, D3 Thi Anh H3.

Can ctr theo don dé nghi cdp gidy ching nhan quyén sir dung dat ciia cac hd néu
trén va van ban khai nhan di san thira ké, Uy ban nhan dan quan H cap Gidy ching
nhan quyén st dung dat s6: AN 255149 ngay 07/7/2008 va S¢ Tai nguyén va Moi
truong cap Gidy chimg nhan quyén sir dung dit, quyén so hitu nha ¢ va tai san khac
gan lién voi dat sb: BV 224769 ngay 22/10/2014 1a hoan toan dung quy dinh cua
phap luat.

Tai ban 4n din sw so thim s6 53/2019/DS-ST ngay 14-11-2019 ciia Toa an
nhan dan thanh pho Pa Ning da quyét dinh:
Ap dung Diéu 674, diém b, khoan 1 Piéu 675, 676, khoan 9, 10 Piéu 683 B
luat dan su 2005; Diéu 688 B luat dan su 2015; An 18 s6: 06/2016/AL; Piéu 227,
477 B6 luat t6 tung dan su; Nghi quyét s6: 326/2016/UBTVQH14 quy dinh vé mirc
thu, mién, giam, thu, ndp, quéan 1y va st dung 4n phi va 1¢ phi Toa an.

1/ Chap nhan yéu cau khoi kién cta ba HO Thi Kim L vé viéc "Tuyén bo vin
ban khai di san thira ké vé hiéu; hity gidy chitng nhdn quyén sir dung dat va chia thira
ké .

1.1 Tuyén vo hiéu "VAN bdn khai nhdn di san thira ké” do Phong Cong chimg
s6 1 thanh phd Pa Néng chimg thuc sé: 5110/TP-SCC/HPGD ngay 17/4/2008.

1.2 Hay Giay chimg nhan quyén sir dung dat, quyén sé hitu nha ¢ va tai san
khac gan lién voi dat, s6: BV 224796 do S¢ Tai nguyén va Moi trudng thanh phd Pa
Ning cap ngay 22/10/2014, cho cac ba: H6 Thi L1, H6 Thi N, H6 Thi Minh T2, Ho.
Thi H, H6 Thi T1, Poan Phung Thi Ngoc H1; H6 Thi Kim L, B3 Thi Anh H3 va Ho
Poan Diém T4.

2/ Khong chap nhan yéu ciu cta ba Poan Phung Thi Ngoc H1 vé viéc chia
thira ké theo Di chuc ngay 20/12/1990.

3/ Cong nhan nha dét tai sb 49 N, thanh phd Pa Nang 1a di san cua cu ong HO
L va cu ba Nguyén Thi H, phan chia thira ké theo phap luat cho nhitng ngudi thira ké
hang thr nhat, gdm cac 6ng, ba: H5 Thi Kim L, H6 Thi L1, H6 Thi N, H6 Thi H, Hb
Thi T1, H6 Thi Kim L, H6 Thi Minh T2 va HO T.

4/ Sau khi trich trir 10% cong suc duy tri, bao quan di san cho ba Poan Phung
Thi Ngoc H1, s6 tién: 5.514.170.654,60 dong, gié tri di san con lai 1a: 49.627.535.892
dong.

4.1 Di san ctia cu 6ng ¢ gia tri: 24.813.767.946 dong dugc chia cho hang thira
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ké cua cu ong, gé)m cac ong, ba: cu Nguyén Thi H, HO Thi L1, H6 Thi N, H) Thi H,
Ho6 Thi T1, H6 Thi Kim L, Hb Thi Minh T2, H5 Thi H5 va H6 T, gém 09 ky phan,
mdi ky phan: 2.757.085.3274.

4.2 Di san cua cu ba co gia tri: 24.813.767.9464 va ky phén cua cu ba duoc
huong dbi véi di san cta cu ong 1a 2.757.085.327d, tong cong: 27.570.853.273d duoc
chia hang thira ké thtr nhat cta cu ba, gdm céac 6ng, ba: HO Thi L1, Ho Thi N, Ho Thi
H, Ho Thi T1, H6 Thi Kim L, H5 Thi Minh T2, H Thi H5, H6 T, 1a 08 ky phan, mdi
ky phan: 3.446.356.659 dong.

5/ Tong gia tri mdi ky phan dugce nhan sb tién: 6.203.441.986d (Sdu 1y, hai
trdm 1é ba triéu, bon tram bon muwoi mét nghin, chin tram tam muwoi sau dong).
Ky phan cta ong H6 T do ba H6 Poan Thién K nhan.
Ky phan cta ba Ho Thi H5 do cic 6ng, ba: D5 Thi Anh H3, PS Thanh
Danh D, B6 Cao T va 6 Quang V nhan.

6/ Giao cho ba H6 Poan Thién K nhan 16 dat ¢ tir can va sd do: Pong giap:
Puong kiét 47 N, dai 19,93m (chiéu dai nay dén hét chiéu dai quan cafe); Tay giap
nha dat giao cho ba L1, dai 19.93m (chiéu dai nay dén hét chiéu dai qudn cafe);Nam
giap phan dat do ba L1 nhan, rong: 5m; Bic giap duong N, rong Sm. Dién tich 1a
99,65m? tri gia: 11.731.479.107& (Muwoi mét ty, bay tram ba muwoi mot triéu, bon
trdam bay muwoi chin nghin, mét tram 1é bay dong) va blic tuong phia Pong co gia tri:
11.904.000d (Muroi mét triéu, chin tram 1é tw nghin dong)

6.1 Buoc ba H6 Poan Thién K phai hoan chénh I¢ch gia tri di san cho ba Ho
Thi L1, s6 tién 25.770.467a (Hai muwoi ldm triéu, bdy trdm bdy mwoi nghin, bon tram
sau muoi bay dong).

6.2 Giao cho ba HO Poan Thién K dugc s¢ hiru: Quan cafe; 05m tuong rao st
phia trude; 78,9m? gach do Tau (ldt sdn trude qudn café) gan lién véi 16 dat duoc
nhan, tri gia: 13.213.750d (Mwoi ba triéu, hai tram mwoi ba nghin, bay tram nam
muoi dong).

7/ Giao cho ba Ho Thi L1 nhan 16 dat c6 tir can va sé do: Pong giap: Phan dat
ba K dugc nhan, dai 25, 60m (chiéu dai nay dén hét chiéu dai 16 dat); Tay giap: Nha
dat 51 N va Nha Vin hoa Khéi Thuan Lap, dai 24,93m; Nam dai: 29,94m; Bic giap:
Puong N, rong 9,2m va giap phan dat giao cho ba K rong 5m). Dién tich: 367,95m”,
tri gia: 43.317.588.938,20d va ngodi nha cip 4, tudng x4y, nén xi ming, mai dac, trj
gia: 79.596.000d (1a di san); sin nén xi mang: 1.138.500d. Tong gia tri nha dat 1a di
san ba L1 thuc nhan: 43.397.184.938d6ng.

8/ Ranh gidi giira nha dat do ba L1 nhan véi 16 dat ba K nhan duoc xac dinh
nhu sau: Chiéu dai ranh gi6i 12 mot duong thang A-B tir duong N (diém A) theo
huéng Bic-Nam dai 19,93m, song song v6i tuong kiét phia Dong, 47 N, két thuc tai
diém mut cudi cung cua quan cafe (diém B); Chiéu rong ranh giéi 1a mot duong
thang B-C, tinh tir diém B kéo theo hudng Tay-Dong dén birc tuong kiét 47 N két
thuc tai diém c, dai 5m. (Ranh gidi nha dat ba L1 nhdn va 16 dat do ba K nhén cé so
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do kem theo). Ba HO Poan Thién K co trach nhiém xay tudng va chiu chi phi xay
tuong rao ranh gidi.

9/ Budc ba H6 Thi L1 c6 trach nhiém théi tra ky phan cho cac ba: H6 Thi N,
H6 Thi H, HO Thi T1, HO Thi Kim L, H6 Thi Minh T2, mdi ngudi sb tién:
6.203.441.986a (Sdu 1y, hai tram 1é ba triéu, bon tram bon mwoi mét nghin, chin
trdm tdm muoi sdu dong).

10/ Budc ba HO Thi L1 c6 trach nhiém thdi tra ky phan cho cac 6ng, ba B Thi
Anh H3, B Thanh Danh D, P56 Cao T va Db Quang V, mdi ngudi, sb tién:
1.550.860.496d (Mot ty, nam tram nam muwoi triéu, tam tram sau mwoi nghin, bén
trdam chin mwoi sau dong).

11/ Giao ky phan ctia 6ng DS Thanh Danh D, B3 Cao T cho ba B3 Thi Anh H3
tam thoi quan 1y va c6 trach nhiém giao lai cho 6ng Pd Thanh Danh D va 6ng P
Cao T khi cac 6ng ndy c6 yéu cau.

12/ Giao cho ba Ho Thi L1 s& hitu phan tudng rao phia trudc; phan san gach
Tau d6; Toan bo tuong phia Tay; toiletquan cafe; Nha bép va vé sinh; Nha kho va vé
sinh, c6 tong gia tri 1a: 42.841.650d (Bon muwoi hai triéu, tm tram bon muwoi mot
nghin, sau tram ndm muwoi dong), gan lién véi 16 dat duoc nhan.

13/ Budc ba HO Thi L1 c6 trach nhiém hoan tra phan xay dung cho ba H1, do
ba H6 Poan Thién K dugc ting cho, nhin sb tién la: 42.841.650d (Bon muwoi hai
triéu, tam tram bén muoi mot nghin, sau tram ndm muroi dong).

Ngoai ra, ban an so thadm con quyét dinh vé chi phi t6 tung, an phi va quyén
khang cdo.

Vao cac ngay 19/21/22/27-11-2019 va ngay 04-12-2019 ba H6 Thi Kim L, ba
Ho6 Thi L1, ba B3 Thi Anh H3, ba H6 Thi T1, ba H6 Thi H, ba Hé Thi Minh T2 va
ong DS Quang V c6 don khang cdo mot phan ban an so tham vé cung nodi dung: ban
an so thim cét giao cho ba H5 Poan Thién K 99,36m? dit bang hién vat nam trong
dién tich nha, dat 49 N 1am giam gia trj cta 16 dat, lam cho phan dat con lai ma ba L1
nhan khong dam bao nhu gia tri dinh gid; trich 10% cong suc cho ba H1 1a qua cao va
chi c6 ba H1 dugc nhan 1a khong dang; chi phi xay dung thém cua ba H1 56.055.000
d6ng nhung ba H1 khong cé ching clr chirng minh.

Trong thoi gian chudn bi xét xtr phtc tham ba HO Thi L1 va ba H6 Thi Minh
T2 c6 yéu cau dinh gia bd sung phan dat 99,65m? ma ban 4n so thim cit giao cho ba
Hb Poan Thién K. Ngay 20-5-2020 ba Hb Thi L1 cung cip Ching thu tham dinh gia
ctia Cong ty c¢d phan tham dinh gia BTCVALUE voi két qua thAm dinh gia phan dat
99,65m” néu trén c6 gia tri tai thoi diém thang 11/2019 13 12.960.215.027 dong.

Tai phién tda phiic thim:

- Nhiing ngudi khang céo giit nguyén yéu cau khang céo, cac y kién cua nguoi
khang cdo va cta Luét su bao vé quyén loi cho nhitng nguoi khang cdo déu ¢ chung
dé nghi stra mat phﬁn ban 4n so thim, cu thé 1a giao toan b di san thira ké béng hién
vét cho ba HO Thi L1 nhan va ba L1 thdi tra lai cho cac ddng thira ké khac bang gia
tri; giam phan coéng strc ma ba Poan Phung Thi Ngoc H1 dwgc Hudng xudng con
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02% va cho ba Hb Thi L1 ciing duoc huong 01%.

- Dai dién cua ba H1, ba K, ba T3, ba T4 cho ring ban 4n so tham chia di san thira
ké theo phap luat 1a dd anh hudng dén quyén loi ctia 6ng HO T va nguoi thira ké cua
ong, bai du sao di nita thi di chiic van c6 hiéu luc ddi vai phén di san cua cu Nguyén
Thi H va Cu d3 dinh doat phan di san ctia Cu cho ong HO T, nhu vay 6ng H6 T duoc
hudng ¥ di san méi hop 1y. Nhung vi mudn duy tri tinh cam gia dinh ho hang va
cling chi mudn c6 mot 16 dat ¢ tai day, du dé ¢ va tho phung 6ng ba Noi (1a cu L va
cu H) nén khong khang cdo, chip nhin quyét dinh ctia ban an so thAm dé tranh chip
gia dinh duoc dung lai.

- Pai dién Vién kiém sat nhan dan cip cao tai Pa Ning tham gia phién toa ¢ ¥
kién: Hoi d6ng xét xtr phiic thAm va nhitng nguoi tham gia t6 tung da thuc hién ding
quy dinh ctua B0 luét T tung dan su. V& ndi dung vu an, Toa an cép so tham phan
chia di san bang hién vat, di san da dugc dinh gia theo toan bo thira dat vao thoi diém
xét xUr so tham khong c6 thiéu sot, nay lai dinh gia riéng mot phan dat voi gid tri cao
hon nén khéng chip nhan; ba H1 dugc huong cong stic 10% gia tri di san 1a hop 1y;
dé nghi Hoi dong xét xir phiic tham khong chip nhén tat ca cac khang cdo, giir
nguyén ban an dan su so tham.

NHAN PINH CUA TOA AN

Sau khi nghién ctru céc tai li¢u co trong hd so vu an duogc thim tra tai phién toa va
két qua tranh luan tai phién toa; Ho1 déng xét X1 phuc tham nhan dinh:

[1] Ba H6 Thi Kim L khoi kién vu an dan su, dé nghi Toa an chia di san thira ké
nha dat tai s6 49 N, thanh phd Pa Néng cta cy H6 L va cu Nguyén Thi H va yéu cau
Tda 4n tuyén bd Vin ban khai nhan di san thira ké ngay 17/4/2008 vo hiéu, hity Giay
ching nhan quyén sir dung dat s6: BV 224769 ngay 22/10/2014 cia thira dat s6 107
td ban d6 s6 11, tai dia chi 49 N, quan H, thanh phd Pa Ning.

Ba Poan Phung Thi Ngoc H1 ¢6 yéu cau doc lap: Chia di san thira ké theo di
chuc ciia cu ba Nguyén Thi H 1ap ngay 20/12/1990; dong thoi yéu cau Toa an huy
Gidy chimg nhan quyén st dung dat, quyén sé hitu nha & va tai san khac gan lién trén
dat s6: BV 224769, ngay 22/10/2014 cua thira dat s6 107 to ban d6 s6 11, tai dia chi
49 N, quan H, thanh phd Pa Ning.

Nha dét tai 49 (25 cii) N, thanh phd Da Ning c6 dién tich 467,6m? tai thira dat sd
107 to ban d6 s6 11 phuong T, quan H do cu 6ng H6 L va cu ba Nguyén Thi H tao
dung nén. Ngay 09/9/1972 cu 6ng Hd L chét; ngay 22/4/2007 cu ba Nguyén Thi H
chét. Cac dong thira ké cua cu ong va cy ba 1a 08 nguoi con chung, gom cac ong, ba:
HoThi L1, HO6 Thi N, H6 Thi H, H6 Thi T1, H5 Thi Kim L, H6 Thi Minh T2, H6 Thi
H5 va 6ng Ho T.

Ong Ho T chét ngay 06/4/2008, c6 vo 1a ba Poan Phung Thi Ngoc H1 va cic con
chung la cac ba: Ho6 Doan Diém T4; HS DPoan Diéu T3 va Ho Doan Thién K.

Ba HO Thi H5 chét ngay 21/9/1987, c6 chong 1a 6ng DS T1 chét ngay 14/3/1981
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c¢6 con chung gém céac 6ng ba: S Quang V, B Thi Anh H3, D5 Thanh Danh D va
Do Cao T.

Ban 4n so tham da xac dinh di san thira ké, ngudi dugc hudng thira ké va xac dinh
quan hé phép luét tranh chap can giai quyét “Tuyén bo vin bdn khai di san thira ké vé
hiéu; hiy Qidy chitng nhdn quyén sir dung dat va chia thira ké” 1a day du va dung
phap luat. Tuy nhién dé rd hon trong viéc xac dinh tranh chip cha yéu trong vu 4n thi
can diéu chinh lai 1 “Tranh chdp vé thira ké tai san va yéu cau tuyén bé vin ban khai
di san thiva ké vé hiéu, hiy gidy chitng nhdn quyén sir dung dat”

[2] Xét khang cdo cua ba HO Thi Kim L, ba H6 Thi L1, ba B Thi Anh H3, ba
Ho6 Thi T1, ba HO Thi H, ba H6 Thi Minh T2 va 6ng D3 Quang V thi ¢ clng ndi
dung: ban 4an so thim cit giao cho ba HO Poan Thién K 99,65m? dat bang hién vat
nam trong dién tich nha, dat 49 N lam giam gia tri cta 16 dat con lai ma ba L1 nhan
khong dam bao nhur gi tri dinh gia, dé nghi giao toan bo di san bang hién vat cho ba
L1; trich 10% cong stic cho ba H1 1a quéa cao va chi c6 ba HI dugc nhéan 1a khong
dung; chi phi xdy dung thém cia ba H1 56.055.000 dong nhung ba H1 khong co
ching ctr ching minh.

[2.1] Pdi véi phén xay dung sura chira, cai tao thém nha &, tAt ca céc duong su su
déu thira nhan vo chong 6ng HO T, ba H1 ¢ chung voi cu H tai nha 49 N va m¢ thém
quan ban ca phé tai day. Theo Chimg thu tham dinh gid do Cong ty cd phan Tham
dinh gia BTC VALUE cung cap thi toan bo nha dat c¢6 gia tri: 55.197.761.946 dong
(trong d6 gia tri dat: 55.049.068.046d, gia tri nha va vat kién tric 1a: 148.693.9004).
Trong gié tri nha va vat kién trac c6 phan xay dung thém gom: Nha bép va vé sinh;
Nha kho va vé sinh; Quan cafe; Toilet quan cafe; Tudng rao cong sit phia trudc;
Gach do Tau lat san; Tuong phia Ty khu nha; theo chtng thu dinh gia thi phan lam
thém nay co6 gid tri: 56.055.400 ddng. Nhu vy c6 can ctt dé xac dinh co phan xay
dung thém c6 gia tri 56.055.400 dong. Ba H1 ké khai viéc xdy dyng thém c6 nhiéu
phan hop 1y nhu dé tao khung canh twom tit phuc vu cho viéc ban ca phé, gia dinh ba
H1 dang st dung nha dat dé ¢ trong khi cu H lac nay da gia yéu va co dong thira ké
khac thira nhan 1a ba H6 Thi N. Ngoai ba H1 ra thi khong c6 duong sy nao c6 y kién
minh 12 nguoi d4 chi phi xay dung thém nay. Nhiing ngudi khang cdo cho rang cu H
l1a nguo1 da chi phi cho viée xay dung cai tao thém nay nhung cling khong c6 ching
ctr chimg minh. Do dd, xac dinh chi phi cho viéc xay dung stra chira, cai tao nay la
ctia vo chong ong T ba H1 méi hop 1y; tuy nhién do ba H1 cung cac dong thira ké
khac ctia 6ng T déu giao hét phan tai san dugc chia, nhan trong vu 4n ndy cho ba Ho
Poan Thién K; nén ban an so thim quyét dinh hoan tra cho ba H1 sb tién nay trudc
khi chia di san cling khong anh huéng gi dén quyén loi nguoi thira ké cta ong T.
Cubi cling ban an ciing quyét dinh toan bo gia tri tai san nay thudc vé ba K dugc nhan
1a pht hop v6i quyén dinh doat ctia toan b nhitng nguoi thira ké ctia 6ng T va ba H1.

[2.2] Xét khang co vé cong stc duy tri, bao quan di san:
Tai bién ban hop gia dinh ngay 31/01/1994 thi ngoai viéc dugc nhén 30 chi
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(khau) vang do cu H ban nha cho, ba L1 con duoc cu ba cho riéng thém 30 chi vang
1a dé ra di & noi khac, do d6 viéc ba L1 sau nay khi vo chong ba H1 khéng ¢ nira da
tiép tuc & lai ngdi nha 13 trai voi ¥ chi ctia cu ba Nguyén Thi H va cac dong thira ké
nén khong dugc xem 13 co cong sirc bao quan duy tri di san. Mt khéc, ba L1 yéu cau
trich 1% la dé ba xay dung md ma, ky gid, huong khéi 6ng ba nén khong thudc
truong hop quy dinh tai khoan 9 Diéu 683 Bo luat dan sy 2005. Ban 4n so thim
khoéng chip nhan yéu cau nay 13 ¢ co so.

Dbi vé6i cong strc quan 1y, bao dudng di san cua 6ng T, ba H1 thi thay gia dinh
ong T ba HI cung ¢ tai nha dat nay 1a pht hop vé6i ¥ chi caa cu H, phu hop véi gia tri
truyén théng boi ong HO T 1a con trai duy nhat. Qua trinh ¢ vo chdng ong ba T — HO
gitip cu H lap gidy to dang ky nghiép chil nha dat nam 1989, xdy dung sta chira, cai
tao moi va quan 1y khong dé bi 1an chiém 1am bién dong vé dién tich, hinh thé thua
dat... do d6 ban 4n so tham quyét dinh trich 10% gia tri di san dé thanh toan chi phi
quan 1y, bao quan di san 1a hop ly, tuong tGng so tién 1a: 5.514.170.654, 60d. Tuy
nhién trong trudng hop nay can phai trich cho ca vo chong ong T ba H1 chtr khong
chi riéng ba H1 dugc nhan. Nhung do ba HI cung cac dong thira ké khac cia ong T
déu giao hét phén tai san dugc chia, dugc nhan trong vu an nay cho ba HO Poan
Thién K, nén ban an so thim xac dinh ba H1 dugc hudng sb tién nay ciing khong anh
huong gi dén quyén loi nhimg nguoi thira ké cua 6ng T. Ban an phtic thdm chi cin
diéu chinh lai cho phu hop. Cudi cung khi phan chia bang hién vét, Ban 4n so thim
quyét dinh giao toan b tai san dugc phan chia nay cho ba K dugc nhan 1a phu hop
v6i quyén dinh doat ciia toan bo nhiing nguoi thira ké ctia 6ng T va ba H1.

Nhu vay gia tri di san con lai dé phan chia 1 49.627.535.892 dong; ban an so
tham da phan chia gia tri di san nay theo phap luat. Do khong c6 khang cdo vé noi
dung ty 1& phan chia di san nén HDXX phuc thim khong xem xét.

[2.3] Xét khang cdo vé viéc phan chia, giao nhan di san bang hién vat:

Do ba H6 Thi L1 va nhiing nguoi thira ké cua 6ng H6 T déu c6 yéu cau dugc
nhan di san bang hién vat. Nhiing ngudi thira ké ctia 6ng Ho T déu thong nhat giao
cho ba H6 Poan Thién K nhan dat d¢é & do ba K ¢ nhu cau 6. Trong khi d6 thira dat
1a di san con khoanh dat trong 16n twong tng voi phan quan ca phé, hoan toan phan
chia dugc. Theo quy dinh tai khoan 2 Piéu 660 Bo luat dan sy 2015 (twong tng voi
khoan 2 Piéu 685 Bo luat dan sy 2005) thi di san thira ké phai duoc phan chia bang
hién vat, khi hién vat khong chia duoc thi méi phan chia bang gia tri. An so tham da
phan chia di san béng hién vét, theo d6 ba K duoc nhan 99,65 m? dat ¢ gia tri tuong
duong véi tong gia tri ma ba K duge phéan chia, duoc ba HI va cac dong thira ké cua
ong T tang cho 14 hop 1y. Do vay khang céo dé nghi giao toan bo nha, dat tai 49 N,
thanh phd Pa Nang cho ba L1 va ba L1 co trach nhiém thdi tra gia tri theo ky phan
cho cac ddng thira ké khong dugc chap nhan.

Ban 4n so thdm phan chia thtra dat 107 1am 02 phén:

- Phan giao cho ba HO Poan Thién K nhén 16 dét c6 tir can va sé do: Pong giap
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duong kiét 47 N, dai 19,93m (chiéu dai nay dén hét chiéu dai quan cafe);Tay giap
nha dét giao cho ba L1, dai 19,93m (chiéu dai nay dén hét chiéu dai quan cafe);Nam
giap phan dat do ba L1 nhén, rong 05m; Béc giap duong N, rong Sm. Dién tich dat 13
99,65m” va birc tuong phia DPong, c6 gia tri 11.904.000 dong 1a phu hop véi thuc
trang tai san ctia ba H1 va ba K c6 trén dat, phu hop véi thuc té st dung dat, khong
anh huong dén cac cau trac duoc xay dung trudc d6 cia di san.

- Giao cho ba L1 nhan 16 dat co tir can va sé do: Pong giap phan dat ba K duoc
nhan, dai 25, 60m (chiéu dai nay dén hét chiéu dai 16 dat); Tay giap nha sb 51 N va
Nha vin héa Khdi Thuan Lap co dai 24,93m; Nam c6 chiéu dai 29,94m; Bic giap
duong N dai 9,2m va giap phan dit giao cho ba K (réng 5m). Dién tich 367,95m?, trj
gia: 43.317.588.938,20d; Nha trén dat: 79.596.000d va vat kién trac khac (nén xi
mang) 1.138.500d.

Ranh gi61 gitra nha dat do ba L1 nhén véi 16 dit ba K nhan duoc xac dinh nhu
sau: Chiéu dai ranh gi6i 1a mot duong thang A-B tir duong N (diém A) theo hudng
Bic-Nam dai 19,93m, song song vdi tuong kiét phia Pong, 47 N, két thuc tai diém
mut cudi ciing cua quan cafe (diém B); Chiéu rong ranh gidi 1a mot duong thang B-C,
tinh tir diém B kéo theo huéng Tay-Pong dén buc tuong kiét 47 N két thuc tai diém
c, dai 5m. (Ranh giéi nha ddt ba L1 nhdn va 16 ddt do ba K nhdn c6 so do kem theo
ban dn so tham). Ba K c6 trach nhiém xay tuong va chiu chi phi xdy tudng rao ranh
gidi noi trén. Viée phan chia dét theo ban 4n so tham 1a thun loi rd rang cho viéc thi
hanh an.

[2.4] Khang cdo vé viéc cho rang ba K nhan phan dat co loi thé gia tri hon phan
dat con lai cua thtra dat, theo chimg ctr dinh gia do nhiing ngudi khang cdo cung cap
khi dinh gia b sung 1a 12.960.215.027 dong (1m® 1a 130.057.351 ddng); trong khi
phan dat nay khi dinh gia & cap so tham dinh gia chung trong toan thtra dat c6 gia tri
1a 11.731.479.107,70d. Thay rang Toa an chia di san thira ké bang hién vat; gia tri
cta di san 1a gia tri quyén st dung dat duogc dinh gia chung toan b thira dat 1a di san
c6 muc gia nhu nhau méi hop 1y theo quy dinh Piéu 112 Luat dat dai 2013. Khi dinh
gia & giai doan xét xtr so tham thi T4 chirc tham dinh gia d ap dung phuong phap so
sanh va phuong phap chi phi dé tinh gia trj cta ca thira dat theo gia thi trudng 1a dung
theo quy dinh tai DPiéu 4 Nghi dinh 44/2014/ND-CP ngay 15-5-2014 cta Chinh Phi;
nay lai tiép tuc ap dung phuong phap so sanh dé dinh gia riéng mot phan cua thira dat
trong cung thoi diém (thang 11/2019) 1a khong phu hop. Hon nita, Ban an so thim
dua toan bo thira dat s6 107 to ban d6 s6 11 tai s6 49 N ra chia thira ké theo phép luat
1a d4 c6 loi cho Nguyén don, bi don va nhitng dong thira ké khac; thiét thoi cho bén
gia dinh 6ng T ba HI, boi néu chia tai san chung theo Gidy ching nhan quyén sir
dung dat, quyén so nha trén dit cdp nam 2008 hay chia thira ké theo Di chuc (cua
phan cu H di dinh doat) thi ba H1 va nhitng ngudi thira ké cua éng HO T déu duoc
nhan nhiéu hon, nhung do khong cé khang cdo nén khong xem xét. Tir d6 HDXX
phuc tham khong chip nhan khang cdo ndi dung niy cta cac duong su.
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[3] Trong qué trinh giai quyét vu an tai cip so tham, 6ng P Thanh Danh D, dng
P Cao T dugce chia cho mdi phan gia tri mdi ngudi: 1.550.860.496d va giao cho ba
H3 tam quan 1y. Tuy nhién tai cdp phtic thAm thi ba H3 cung cap tai liéu méi 1a Gidy
tang cho ky phan thira ké ctia 6ng D va ong T cho ba H3, Gidy ting cho nay duogc
hop phép héa lanh sy. Do an so thim ciing di giao cho ba H3 tam quan 1y cac phan di
san nay, nén nay chi can diéu chinh phan noi dung nay giao toan bo ky phan ciia 6ng
D, ong T cho ba Pd Thi Anh H3 duogc nhan 1a phu hop.

[4] T nhitng nhan dinh trén, xét thdy cac quyét dinh cia Ban an dan sy so
tham 1a ¢o cin ctr, dung phap luat; tai phién toa phiic thim khong c6 chung cir gi moi
lam thay d6i noi dung vu 4n, nén Hoi dong xét xir phiic tham khong chap nhan cac
khang co cua nhitng ngudi khang cdo, gilt nguyén Ban an so tham. Do khang céo
khong dugc chap nhan nén nguoi khang céo phai chiu an phi dan sy phac tham theo
quy dinh tai khoan 1 Diéu 148 B6 luat T4 tung dan su; trir truong hop duoc mién nop
an phi véi 1y do thudc trudng hop ngudi cao tudi.

Vi cac lé tren; '
QUYET PINH
1. Can ctr vao khoan 1 Piéu 308 cua Bo luat T tung dan sy nam 2015; Khong
chap nhan khang cdo cua Ho Thi Kim L, H6 Thi L1, H6 Thi H, H6 Thi T1, P4 Thi
Anh H3, H6 Thi Minh T2, 6ng D& Quang V; gitr nguyén Ban an dan su so tham s
53/2019/DS-ST ngay 14-11-2019 ctia Toa 4n nhan dan thanh phd Da Ning.

2. Noi dung quyét dinh duoc néu lai nhu sau:

2.1- Tuyén v6 hiéu “VAN BAN KHAI NHAN DI SAN THUA KE" vé toan
bd ngdi nha s6 25 N, phudng T, thanh phdé Pa Nang duogc 1ap ngay 17- 04-2008 do
Phong Cong chimg s6 1 thanh phé Pa Nang ching thuc so: 5110/TP-SCC/HPGD
ngay 17- 4- 2008.

2.2- Huy Gidy chimg nhén quyén st dung dat, quyén so hitu nha & va tai san
khac gan lién véi dat sd: BV 224796 do S¢ Tai nguyén va Moi trudng thanh phd Da
Ning cip ngay 22/10/2014, cho cac ba: H6 Thi L1, H6 Thi N, H6 Thi Minh T2, Ho.
Thi H, H6 Thi T1, Poan Phung Thi Ngoc H1; Ho Thi Kim L, & Thi Anh H3 va Ho
Poan Diém T4 cua thia dat sb 107 t& ban do sb 11 dién tich dat 467,6m? tai dia chi
s6 49 N, phuong T, quan H, thanh phd DPa Nang.

2.3- Khong chip nhan yéu cu ciia ba Poan Phung Thi Ngoc H1 vé viéc chia
thira ké theo Di chuc ngay 20/12/1990.

2.4 - Phan chia di san cta cu HO L va cu Nguyén Thi H 1a nha, dat thudc thira
dat s6 107 to ban dd sb 11 dién tich dat 467,6m’ tai dia chi s6 49 N, phuong T, quén
H, thanh ph6 Pa Nang bang hién vat nhu sau:

- Giao cho ba H6 Poan Thién K nhan phan 16 dit c6 tir can va s do: Pong
giap duong Kiét 47 N, dai 19,93m (chiéu dai nay dén hét chiéu dai qudn cafe); Tay
giap nha dit giao cho ba L1, dai 19,93m (chiéu dai ndy dén hét chiéu dai qudn
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cafe);Nam giap phan dit do ba L1 nhan, rong: 5m; Béc giap duong N, rong 5m. Dién
tich 1a 99,65m?, trj gia: 11.731.479.107d (Muwoi mét ty, bay tram ba mwoi mot triéu,
bén tram bay muoi chin nghin, mét tram 1é bay dong) va buc tudng phia Pong c6 gia
tri: 11.904.000d (Muwoi mét triéu, chin tram 1é tw nghin dong). Budc ba H6 Poan
Thién K phai hoan chénh léch gia tri di san cho ba H6 Thi L1, sb tién 25.770.467d
(Hai mwoi lam triéu, bay tram bdy muwoi nghin, bon tram sdu muwoi bay dong). Giao
cho ba H6 Poan Thién K dugc sé hiru: Quan cafe; 05m tuong rao sit phia trudc;
78,9m? gach d6 Tau (ldt san trude qudn café) gan lién v6i phan 16 dat dugc nhén, tri
gia: 13.213.7508 (Muwoi ba triéu, hai trdm muwoi ba nghin, bay trdm ndm muoi dong).

- Giao cho ba H6 Thi L1 nhan 16 dat c6 tt can va sé do: Pong giap phan dat
ba K duoc nhan, dai 25,60m (chiéu dai nay dén hét chiéu dai 16 ddt); Tay giap nha
dat s6 51 N va Nha vian hoa khéi Thuan Lap, dai 24,93m; huéng Nam dai 29,94m;
Bic giap duong N, rong 9,2m va giap phan dat giao cho ba K rong 05m). Dién tich:
367,95m>, tri gia: 43.317.588.938,20d va ngdi nha cép 4, tudng xay, nén xi mang,
mai dbc, tri gid: 79.596.000d (la di san); sin nén xi ming: 1.138.500d. Tong gia tri
nha dét 13 di san ba L1 thuc nhan: 43.397.184.938d0ng.

- Ranh gidi giita nha dat do ba L1 nhan véi 16 dat ba K nhan dugc xac dinh nhu
sau: Chiéu dai ranh gi6i 1a mot dudng thang A-B tir dudng N (diém A) theo hudng
Bic-Nam dai 19,93m, song song vdi tudong kiét phia Pong, 47 N, két thuc tai diém
mut cudi ciing cua quan cafe (diém B); Chiéu rong ranh gidi 1a mot duong thang B-C,
tinh tir diém B kéo theo huéng Tay-Pong dén buc tuong kiét 47 N két thuc tai diém
¢, dai Sm.. Ba HO Poan Thién K ¢6 trach nhiém xay tudng va chiu chi phi xay tuong
rao ranh gidi. (Ranh gidi nha dat ba L1 nhén va 16 ddt do ba K nhdn dwoc xdc dinh
tai So do kém theo ban dn so tham)

- Giao cho ba Hb Thi L1 s¢ hitu phan tudng rao phia trudc; phan san gach Tau
d6; toan bo tudng phia Tay; toiletquan cafe; Nha bép va vé sinh; Nha kho va vé sinh,
c6 tong gia tri 1a: 42.841.650d (Bon muwoi hai triéu, tém tram bén muwoi mot nghin,
sdu tram ndm muwoi dong), gan lién véi phan 16 dat duoc nhén.

- Budc ba HO Thi L1 ¢6 trach nhiém thdi tra ky phan thira ké bang gia tri cho
cac ba: HO Thi N, H6 Thi H, H6 Thi T1, H6 Thi Kim L, H6 Thi Minh T2, mdi nguoi
s6 tién: 6.203.441.986d (Sau ty, hai tram 1é ba triéu, bon tram bon mwoi mot nghin,
chin tram tdm mwoi sau dong).

- Budc ba H6 Thi L1 c6 trach nhiém thdi tra ky phﬁn cho cac ong, ba P Thi
Anh H3, Pd Thanh Danh D, D6 Cao T va bd Quang V, mdi nguoi sb tién:
1.550.860.496d (Mot ty, ndm tram ndm muwoi triéu, tdm tram sdu muwoi nghin, bon
tram chin mwoi sdu dong).Trong 6 ba B3 Thi Anh H3 dugc nhan ky phan cia ong
Po Thanh Danh D, P4 Cao T ting cho.

- Budc ba Hd Thi L1 c6 trach nhiém hoan tra phﬁn xay dung cho ba HO Poan
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Thién K (do duoc ba HI ting cho) sb tién 1a: 42.841.650d (Bon muroi hai triéu, tam
trdm bon muwoi mot nghin, sdau tram nam muoi dong).

3. V& an phi dan sy phuc tham:

Ong D6 Quang V khong phai chiu an phi dan sy phiic thim do dén thoi diém
xét xtr phic tham 6ng du 60 tudi va co don xin mién; ong V dugc nhan lai tién tam
tmg an phi phuc thim da ndp 1a 300.000 dong theo bién lai thu sé 0002530 ngay
18/12/2019 ciia Cuc thi hanh 4n dan sy thanh phé Pa Nang.

Ba D6 Thi Anh H3 phai chiu an phi dan sy phac tham 1a 300.000 d6ng, nhung
dugc trir vao tién tam Gng an phi phuc tham da nop 1a 300.000 dong theo bién lai thu
s6 001995 ngay 09/12/2019 cua Cuc thi hanh 4n dan sy thanh phd Da Ning. Ba H3
da nop dt an phi dan su phuc tham.

Ba Ho Thi Kim L, Ba Ho Thi L1, ba Ho Thi H, ba Ho Thi T1, ba Ho Thi Minh
T2 dugc mién nop tién an phi phuc tham.

4. Cac quyét dinh khac ctia Ban an so tham khong c6 khang céo, khang nghi co
hiéu lyc phap luat ké tir ngay hét thoi hiéu khang co, khang nghi.

Ban 4n phuc thim c6 hiéu lyc phéap luat ké tir ngay tuyén an.

Noi nhgn: TM. HQI PONG XET XU PHUC THAM
- Vu GDKT II- TAND téi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cép cao tai Ba Néng;

- TAND thanh ph6 Pa Nang;

- VKSND thanh phé Da Nang;

- Cuc THADS thanh ph6 Pa Nang;
- Chi cuyc THADS quéan H;

- Nhing ngudi tham gia té tung;

- Luu HSVA, PHCTP, LT.

Nguyén Téan Long
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