TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
TINH PONG THAP Poc 1ap — Tu do — Hanh phic

Ban an sb: 11 /2017/KDTM-PT
Ngay 06 thang 9 nam 2017

V/v “Tranh chap hop dong gia cong”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH PONG THAP

- Thanh phan Héi dong xét xir phiic tham gom cé:

Thdam phan - Chui toa phién toa: Ong Huynh Thanh Tan

Cdc Tham phdn: Ong Lé Hong Nudc

Ong Tran Phudc Hoi

- Thw ky phién toa: Ba Nguyén Thi Kiéu Oanh - Thu ky Toa 4n nhan dan
tinh Dong Thap.

- Pai dién Vign Kiém sdt nhin din tinh Pong Thdp tham gia phién toa:
Ong Bui Van Thén - Kiém sat vién.

Hom nay ngay 06/9/2017, tai tru s& TAND tinh Pong Thap mé phién toa

xét xtr phic thdm cong khai vu an thu 1y sé 09/2017/TLPT-KDTM ngay
29/6/2017 vé viéc “Tranh chap hop ddng gia cong”.

Do ban an Kinh doanh thuong mai so tham s6 02/2017/KDTM-ST ngay
16/5/2017 cta Toa 4n nhan dan thanh phé S, tinh Bong Thap bij khang céo.

Theo Quyét dinh dua vu an ra xét xir phtc tham s6 186/2017/QP-PT ngay
26/7/2017 va Quyét dinh hodn phién toa sb 200/QD-PT ngay 24/8/2017 giita cac

duong su:



1. Nguyén don: Cong ty c¢b phan A.

Tru so: Phuong N, Quan A, Tp. HO Chi Minh.

Nguoi dai dién theo phap luat 1a 6ng Pham Hang H - Giam déc.

Nguoi dai dién hop phap cua nguyén don. Chi Pham Thi H, sinh nam
1989. bia chi: duong B, Quan K, Tp. Hd Chi Minh, 1a nguoi dai dién theo uy
quyén cta nguyén don (vin ban uy quyén ngay 28/8/2017). (c6 mit)

2. B don: Cong ty c6 phan thuy san B.

Try s¢: phuong B, thanh phé S, tinh Pong Thap.

Nguoi dai dién theo phap luat 12 ong V6 Minh K - Giam déc.

Ngueoi dai dién hop phdp cua bi don: Ong Bang Hién S, sinh nam 1964.
Pia chi: duong P, Phuong A, thanh phé S, tinh Pong Thap 1a ngudi dai dién theo
iy quyén ctia bi don (vin ban ty quyén ngay 12/4/2017). (c6 don xin ving mit)

Ong Lé Thanh T, sinh nim 1978. Dja chi: thi trdn Q, huyén N, tinh Binh
Pinh, 12 ngudi dai dién theo Gy quyén cua bi don (vdn ban Uy quyén ngay

31/7/2017). (c6 mit)
NOQI DUNG VU AN:

- Nguyén don Cong ty c6 phan A, ngudi dai dién theo uy quyén 1a chi
Pham Thi H trinh bay:

Ngay 14/01/2013, Cong ty co phan A ky hop dong s6 01/GCNL voi Cong
ty ¢6 phan thuy san Hung Hau), theo hop déng Cong ty cd phan B nhan nudi gia
cong ca tra cho Cong ty cd phan thily san B san lugng mdi thang khoang 1.500
tan, gia 5.200d/kg (tinh gia cong).

S6 lugng ca Cong ty c6 phan A giao cho Cong ty c6 phan thiy san B



khoang 1.100 tan, tong s tién no gia cong nudi ca tir ngay 14/01/2013 dén ngay
31/12/2013 1a 5.509.000.000 ddéng. Cong ty c6 phan thily san B thanh toan cho
Cong ty c¢b phan A nhiéu lan (khong rd may lan), lan thanh toan cubi cung vao

ngay 30/10/2014 s tién 200.000.000 ddng va khong thanh toan tiép.

Pén ngay 31/12/2014 giita Cong ty cd phan A v&i Cong ty cd phan thuy
san B ddi chiéu xac nhan cong ng thdng nhit Cong ty cd phan thuy san B con ng

Cong ty cb phan A sé tién 1.144.213.009 dong (c6 bién ban ddi chiéu cong no).

Tir khi xac nhan cong ng dén nay Cong ty cd phan thuy san B khong co

thanh toan cho Cong ty co phan A.

Nén, Cong ty cd phan A yéu cau Cong ty c6 phan thuy san B thanh toan s6
tién no gia cong nudi ca 1.144.213.009 dong va lai phat sinh tam tinh tir ngay
01/01/2015 dén ngay 01/12/2016 1a 23 thang, muc 13 1,125%/thang cu thé:
1.144.213.009d x 1,125% X 23 thang = 296.065.116 dong.

Tong cong von va 1ai: 1.440.278.125 dong. Ngoai ra khong con yéu cau gi
khac.

- Bi don Cong ty c6 phan thuy san B, ngudi dai dién theo uy quyén ong

Ping Hién S trinh bay:

Cong ty c6 phan thuy san B c6 ky hop ddng s6 01/GCNL ngay 14/01/2013
Vé Viéc gia cong nudi ca tra v4i Cong ty co phan A, theo hop dong khong thoa
thuan thoi gian nudi bao 1au, chi thoa thuan trong lugng ca, hé sé thic dn (co
nghia 1a Cong ty B cung cap thirc an cho Cong ty c6 phan A trong suét thoi gian
nudi, khi ca du trong luong sé can sd luong twong duong voi s6 lugng thire an da
cung cap), tién cong nudi mdi ky 1a 5.200 ddng, sé lugng ca ma Cong ty ¢ phan

A giao cho Cong ty c6 phan thiy san B mdi thang khoang 1.500 tan.

Téng sé luong ca ma Cong ty c¢d phan A giao cho Cong ty c¢b phan thuy san
B bao nhiéu thi khong nhd 13, nhung tong két dén ngay 11/6/2014 thi Cong ty cb



phan thuy san B phai tra cho Céng ty c¢6 phan A sb tién gia cong 13 2.889.015.156
dong.

Sau khi tong két Cong ty cb phan thiy san B da thanh toan cho Céng ty ¢
phan A nhiéu dot nhu sau:

- Ngay 11/6/2014 thanh toan 595.125.310 dong.
- Ngay 27/6/2014 thanh toan 593.889.846 dong.
- Ngay 04/7/2014 thanh toan 700.000.000 dong.

Theo bién ban d6i chiéu va xac nhan céng ng ngay 31/12/2014 thi xac dinh
Cong ty cO phan thily san B con no tién gia cong ciia Cong ty co phan A 1a

1.144.213.009 dong.

Ong Bang Hién S dai dién theo ty quyén cua Cong ty co phan thuy san B
ddng ¥ tra cho Cong ty c6 phan A sb tién no 1a 1.144.213.009 ddng, nhung yéu
cau Cong ty ¢6 phan A khong tinh 13i. Ngoai ra, khong con ¥ kién gi khac.

Tai ban an Kinh doanh thuwong mai so tham s 02/2017/KDTM-ST ngay
16/5/2017 cta Toa an nhan dan thanh phd S, tinh Bong Thép dd quyét dinh:

Chéap nhan yéu cau cia nguyén don Cong ty c¢d phan A vé viéc yéu cau
Cong ty co phan thuy san B thanh to4n no tién gia cong 1.144.213.009 dong va lai
phat sinh tam tinh tir ngay 01/01/2015 dén ngay 01/12/2016 1a 23 thang, mirc 1ai
1,125%/thang cu thé: 1.144.213.009 dong x 1,125% x 23 thang = 296.065.116
ddng. Téng cong von, 1ai 1a: 1.440.278.125 dong.

Budc Cong ty co phan thuy san B tra cho Cong ty co phan A sé tién no gia
cong 1.144.213.009 dong va tién 13i 296.065.116 dong. Téng cong von, 1ai la:
1.440.278.125 dong.

Ngoai ra ban dn con tuyén nghia vu chiu &n phi kinh doanh thuong mai so

tham, quyén va thoi han khang céo.



Ngay 31/5/2017 Cong ty cd phan thiy san B khang cdo toan bd ban an so
tham, cho rang: Toa an so thim 4p dung phap luat khong dung; Thoi hiéu khoi
kién d3 hét; Khong ddng v tra tién cho Cong ty cd phan A 1.440.278.125 dong.

Tai phién toa phiic tham 6ng Lé Thanh T 1a ngudi dai dién theo uy quyén
ctia Cong ty c6 phan thuy san B rat mot phan khang cao, dong y tra ng cho Cong
ty c6 phan A sd tién 1a 1.144.123.009 ddng, nhung van giit nguyén khang cao dbi

v6i ban an so thim vé khong dong ¥ tra 14i theo yéu cau cua Cong ty c6 phan A.

Kiém sat vién tham gia phién toa phiic tham phat biéu y kién, quan diém

ctia Vién kiém sat vé tuan theo phép luat trong qua trinh giai quyét vu an:

- V& t6 tung: Viéc tuan theo phap luat trong qué trinh thu 1y, giai quyét vu
an cua Tham phan va Hoi dong xét xtr phiic tham di thuc hién dung quy dinh. Tai
phién toa Hoi dong xét xir phuc tham tién hanh xét xi cong khai, ding trinh tu
thu tuc t6 tung, cac duong su chap hanh dung quyén va nghia vu theo quy dinh

cua B0 luat to tung dan su.

- V€ nd1 dung va quan diém giai quyét vu an: Sau khi danh gia cac ching
cu, tai liéu c6 trong hd so vu an duoc tham tra, tranh luan tai phién toa, Kiém sat

vién tham gia phién tda phuc thim néu quan di€ém nhu sau:

Tai phién tdoa ong Lé Thanh T, dai dién cho Cong ty ¢6 phan thiy san B rat
mot phan khang cdo va dong ¥ tra so tién ng 1.144.213.009 dong cho Cong ty cd
phan A, day 1a su ty nguyén cta duong sy khong trai v6i quy dinh cta phap lut,

nén dé nghi Hoi dong xét xir phuc tham chap nhan.

Déi voi viéc khong dong v tra 13i cia Cong ty co phan thiy san B 1a khong
phu hop véi quy dinh tai Pidu 306 cua Luat Thuong mai, nén yéu cau ciia Cong
ty cd phr:fm A 13 c6 can ctr theo quy dinh tai Diéu 468 cua Bo luat dan su, khang
c4o ctia Cong ty cb phan thuy san B 1a khong ¢ co s&, nén dé nghi Hoi dong xét

xt phuc tham khong chip nhan khang cdo ctia Cong ty ¢ phan thuy san B.



NHAN PINH CUA TOA AN:

[1] Sau khi nghién cttu céc tai li€u, chiing clr c6 trong ho so vu an da duogc
xem xét tai phién toa, can ctr vao két qua tranh luan tai phién toa, trén co s¢ xem
xét day du y kién cua céc bén duong su, quan diém cua dai dién Vién kiém sat

Tinh, Ho1 dong xét xur nhan dinh nhu sau:

[2] Vé thim quyén: Toa 4n nhan dan thanh phd S x4c dinh yéu ciu cua
Cong ty c6 phan A tranh chap hop dong gia cong v6i Cong ty ¢ phan thuy san B
theo khoan 6 Piéu 31 cua Bo luat t6 tung dan sy 1a dung quy dinh cta phap luat.

Vé khang céo ctia Cong ty ¢ phan thiy san B cho rang: Toa an so tham ap
dung phap luat khong dtng; Thoi hiéu khai kién da hét; Khong dong y tra ng cho
Cong ty ¢ phan A 1a 1.440.278.125 dong, yéu cau Toa 4n cp phuc tham khong
chap nhan yéu cau ctua Cong ty co phan A, Hoi ddng xét xir xét thdy 1a khong co
co s&, Boi 18:

[3] Ngay 14/01/2013 Cong ty c6 phan thuy san B ¢6 ky hop dong nudi gia
cong cé tra nguyén liéu s6 01/GCNL véi Cong ty cd phan A. Trong quaé trinh thuc
hién hop dong Coéng ty ¢ phan A di chuyén giao cé tra thanh pham va Cong ty
cod phan thuy san B da chuyén tra tién cho Cong ty co phan A 1a 1.889.015.156
d6ng ma cac bén duong su da thira nhan, theo bién ban d6i chiéu xac nhan coéng
no ngay 31/12/2014, hai bén théng nhat cac diéu khoan trong hop dong ciling nhu
noi dung bién ban ddi chiéu xac nhan coéng ng, Cong ty cd phan thuy san B dong
y thanh toan cho Cong ty ¢ phan A s6 tién no gia cong nudi ca 1a 1.144.213.009
dong. Nhu vay, da chimg minh duoc hop dong nudi gia cong ca tra nguyén lidu
gitta Cong ty co phan thuy san B v&i Cong ty cd phan A 1a co that va con ng

khoan tién noi trén phit hop theo quy dinh tai Piéu 91 cta Bo luat td tung dan su.

Tai phién toa so tham nguoi dai dién theo uy quyén cia Cong ty c6 phan

thuy san B ddng y tra sb tién con no theo bién ban dbi chiéu cong no ngay



31/12/2014 14 1.144.213.009 ddng, nhung yéu cau Cong ty c6 phan A khong tinh
141, nhung khong dugc Cong ty co phan A chap nhén, c6 nghia 1a cac bén duong

su con tranh chép vé 13i suat cham thanh toén.

[4] Di v6i Cong ty cd phan A yéu cau Cong ty ¢b phan thuy san B phai tra
1ai do cham thanh toan tién no gia cong theo quy dinh tai Piéu 306 cua Luat
Thuong mai 2005, tinh tir ngay 01/01/2015 dén ngay 01/12/2016 1a 23 thang, muc
131 1,125%/thang cu thé: 1.144.213.009 dong x 1,125% x 23 thang = 296.065.116
dong. Xét thay, viéc yéu cau cua Cong ty ¢ phan A ¢6 mdt phan co sd, vi yéu
cau tra 13i trong truong hop bén c¢6 nghia vu cham tra tién, nhung phai ap dung
theo quy dinh tai Diéu 357 va Diéu 468 ctua Bo luat dan sy ndm 2015 méi dung,
d6i v6i viée tinh 13i suat cua cac bén duong su phai duoc xem xét diéu chinh lai
khong vugt qua 20% nam, trong truong hgp nay cac bén khong xac dinh 1o 1a1
suat va co tranh chép, thi duoc xac dinh béng 50% mire 13i suat duoc gi61 han, co
nghia 1a 10%/nam cta khoan tién ng twong duong 0,83%/thang cu thé nhu sau:
1.144.213.009 d6ng x 0,83% X 23 thang = 218.430.263 dong. Nhu vdy, Cong ty
co phan thuy san B c6 nghia vu tra 1di cho Cong ty co phan A véi so tién la
218.430.263 dong, cung véi sd tién no 1.144.213.009 dong, tong cong
1.362.643.272 ddng 1a ¢ can ctr. Do diéu chinh lai sd tién 13i theo quy dinh, nén
Hoi dong xét xir phiic tham stra ban an Kinh doanh thwong mai so tham cta Toa

an nhan dan thanh phd S.

[5] Ngoai ra, Cong ty co phan thuy san B con khang céo cho rang thoi hiéu
khoi kién vu 4n da hét theo quy dinh tai Piéu 319 cta Luat Thuong mai 13 hai
nam ké tr thoi diém quyén va loi ich cua minh bi xam pham, nhung tai phién toa
so tham cac bén duong su khong tranh chap vé thoi hiéu, cling nhu cac bén duong
su di thira nhan con no véi nhau chua thanh toan va theo hop dong gia cong hai
bén ky khong quy dinh vé thoi han. Cong ty c6 phan A yéu cau tra s tién con no

va ldi ma Cong ty c¢b phan thuy san B d thira nhan, nén khang céo cua Cong ty co



phan thuy san B khong c6 cin ctr dé Hoi dong xét xtr phiic thidm chip nhan.

Tai phién toa hom nay, ong Lé Thanh T dai dién cta Cong ty cd phan thuy
san B rat mot phan khang cdo, giit nguyén phan khang cdo khong dong y tra 13
cho Cong ty cd phan A, xét thiy viéc rat mot phan khang cdo cia Cong ty cb
phan thity san B 13 hoan toan ty nguyén, khong trai voi quy dinh cta phéap luat,
nén Hoi ddng xét xir chap nhan.

Tai phién toa phtc tham hom nay, Kiém sat vién tham gia phién toa phat
biéu y kién dé nghi chap nhan viéc rit mot phan don khang céo cia Cong ty cd
phan thay san B 1 ¢6 can cir, nén Hoi dong xét xtr chap nhan.

Tir nhitng phan tich trén, Hoi dong xét xir phiic tham chap nhan mot phan
khang cdo ctia Cong ty cd phan thuy san B, sira ban an Kinh doanh thuong mai so
tham s6 02/2017/KDTM-ST ngay 16/5/2017 cua Toa an nhan dan thanh phd S,
tinh Pong Thép.

Do ban an so tham bj stra, nén Cong ty cd phan thuy san B khong phai chiu
an phi kinh doanh thuong mai phiic tham theo quy dinh tai khoan 2 Diéu 148 cua
B luat to tung din sy va phan 4n phi kinh doanh thuong mai so thAm duoc diéu
chinh lai theo quy dinh tai Diéu 147 cta Bo luat tb tung dan su.

Céc phan con lai ctia ban an so tham khong bi khang cdo, khang nghi co

hiéu luc ké tir ngay hét thoi han khang céo, khang nghi.
Vi cac 1€ trén,
QUYET PINH:

Can ctr Diéu 147; khoan 2 Diéu 148 va khoan 2 Diéu 308 cua Bo luat td

tung dan sy;

Can ctr Diéu 179; 180; 181; 182; 183 cua Luét Thuong mai;



Can ci Diéu 357; 468; 688 cua B luat dan su 2015;

Can cr Nghi quyét 326/2016/UBTVQH14 ngay 30/12/2016 ctua Uy ban
Thuong vu Quéc hoi quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly va st

dung an phi va 1€ phi Toa an.
Chép nhan mot phan khang céo ctia Cong ty cd phan thuy san B.

Stra ban an Kinh doanh thuwong mai so tham s6 02/2017/KDTM-ST ngay
16/5/2017 ctia Toa an nhan dan thanh phd Sa Déc, tinh Pong Thap.

Chéap nhan mot phan yéu cau caa nguyén don Cong ty co phan A dbi vai
Cong ty co phan thuy san B phai thanh toan tién ng gia cong va 13i phat sinh tam
tinh tr ngay 01/01/2015 dén ngay 01/12/2016 1a 23 thang, tong cong
1.362.643.272 dong (trong d6 no 1a 1.144.213.009 dong, 13i 218.430.263 dong).

Budc Cong ty cd phan thuy san B tra cho Cong ty cd phan A sé tién no gia
cong 1.144.213.009 dong va 1ai 218.430.263 dong. Tong cong 1a 1.362.643.272
dong.

Ké tir ngay Cong ty c6 phan A c6 don yéu cau thi hanh 4n ma Cong ty cb
phan thuy san B cham thyc hién nghia vu tra tién thi phai tra 13i d6i véi s6 tién
cham tra twong @ng vai thoi gian cham tra theo quy dinh tai Diéu 357; 468 cua Bo
luat dan su.

Vé an phi kinh doanh thuong mai:

Cong ty c6 phan thuy san B phai chiju 52.879.298 dong an phi kinh doanh
thuong mai so tham.

Cong ty c6 phan thuy san B khong phai chiu an phi kinh doanh thuong mai
phuc tham, duoc nhan lai tién tam ung an phi kinh doanh thuong mai phuc tham
1a 300.000 dong theo bién lai s6 13642 ngay 01/6/2017 cia Chi cuc Thi hanh 4n
dan sy thanh phd S.



Cong ty ¢b phan A duoc nhén lai tién tam Gng an phi kinh doanh thuong
mai so tham 1a 27.604.000 dong, theo bién lai thu s6 06462 ngay 02/3/2017 cua
Chi cuc Thi hanh 4n dan sy thanh phé S.

Céc phan con lai ctia ban an so thadm khong bi khang céo, khang nghi co

hiéu lyc ké tir ngay hét thoi han khang co, khang nghi.

Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2 Luat
thi hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan
su c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh
an hoac bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7, 7a, 7b va Biéu 9
Luat thi hanh &an dan sy; thoi hiéu thi hanh an duoc thuc hién theo quy dinh tai
Diéu 30 Luat thi hanh én dén su.

Ban an phiic tham c6 hiéu lyc thi hanh ké tir ngay tuyén an.

Noi nhgn: TM. HOI PONG XET XU PHUC THAM
- VKSND Tinh; THAM PHAN - CHU TQA PHIEN TOA
- TAND thanh phé S;

- Chi cuc Thi hanh an dan su TP.S;
- Cac dqong sur;
- Luu ho so vu an.

Huynh Thanh Tan
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