TOA AN NHAN DAN CONG HOA XA HOI CHU NGHIA VIET NAM
TINH TAY NINH Déc 1ap - Tw do - Hanh phuc

Ban 4n s6: 306/2023/DS-PT
Ngay: 23/8/2023

VIV “Tranh chdp

hop dong gép hui, vay tai sin”’

NHAN DANH
NUGC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TINH TAY NINH

- Thanh phan Hpi dong xét xvr phiic thdm gom cg:

Tham phén - Chii toa phién toa: Ba Truong Thi Tuyén.

Cdc Tham phan: Ong Nguyén Vin Binh;

Ba Duong Thity Hang.

Thu ky phién toa: Ba Hoang Nguyét Anh — Thu ky Toa 4n nhan dan tinh
Tay Ninh.

Dagi dién Vién Kiém sdt nhédn din tinh Tdy Ninh tham gia phién toa: Ba
Nguyen Thi Bé Thi - Kiém sat vién.

Ngay 23 thang 8 nam 2023, tai Toa 4n nhén dén tinh Tay Ninh xét xtr
cong khai phuc tham vy an dan sy thu ly s6: 194/2023/TLPT-DS ngay 06 thang
7 nam 2023, vé viéc “Tranh chap hop dong gop hui va vay tai san”.

Do Ban 4n dén sy so tham s6: 44/2023/DS-ST, ngay 26 thang 5 nam 2023
cua Toa an nhan dan thanh pho T, tinh Tay Ninh b1 khang c4o.

Theo Quyét dinh dua vu an ra xét xir phuc tham sb: 263/2023/Qb-PT,
ngay 02 thang 8 nam 2023, giira cac duong su:

- Nguyén don: Ba Nguyén Thi M, sinh nim: 1963; dia chi: S6 300 dudng
B, khu pho N, phuong N, thanh pho T, tinh Tay Ninh; cO mat.

- Bi don: Ba Lam Thi Kim L, sinh nam 1974; dja chi: S6 509 duong B,
khu pho T, phuong N, thanh pho T, tinh Tay Ninh; c6 mat.

- Nguroi khéng cdo: Ba Lam Thi Kim L — la bi don trong vu an.

NOI DUNG VU AN:

Theo don khdi ki¢n, trong qud trinh gidi quyét vu dn nguyén don ba
Nguyén Thi M trinh bay:
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Ba L cd tham gia gop hui do ba lam chu thao va Ba L c6 muon tién cia
ba M, cu thé nhu sau:

- Day hui 5.000.000 dong/thang, khui ngay 09/12/2020 Al gém 22 phan,
man thang 10/2022 AL, Ba L tham gia 02 phan, hét phan 1 thang 3/2021 AL
dugc 80.000.000 dong va phan 2 hét vao thang 4/2021 duoc 82.000.000 dong.
Khi dang hui Ba L c¢6 ky nhan hui trong so theo doi va ngay 30/01/2022 AL Ba
L x4c nhan c6 hot 02 phan hyi nay. Ba L dong hui chét dén thang 01/2022 AL
thi ngung con thiéu 9 ky x 2 phan x 5.000.000 dong = 90.000.000 dong.

- Day hui 5.000.000 déng/thang, khui ngay 16/01/2021 Al gém 22 phan,
man thang 11/2022 AL, Ba L tham gia 02 phan, hét phan 1 thang 12/2021 AL
va phan 2 hét vao thang 01/2022 AL. Khi ding hui Ba L khong ky tén nhung Ba
L c6 ghi s6 theo dbi va ngay 30/01/2022 AL Ba L xac nhan c6 hét 02 phan hui
nay. Ba L ngung dong hui tir thang 01/2022 AL con thiéu 10 ky x 2 phan x
5.000.000 dong = 100.000.000 dong.

- Déy hui 2.000.000 dong/thang, khui ngay 16/02/2021 Al gom 22 phan,
man thang 12/2022 AL, Ba L tham gia 02 phan, hot phan 1 thang 4/2021 AL
dqqc 32.450.000 dong va phan 2 hot vao tbéng 8/2021 AL duoc 33.800.000
dong. Khi dang hui Bé L c6 ky nhan trong s6 theo doi va ngay 30/01/2022 AL
Ba L xéac nhan c6 hot 02 phan hui nay. Ba L dong hyi chet den thang 01/2022
AL thi ngung con thiéu 11 ky x 2 phan x 2.000.000 dong = 44.000.000 dong.

- Trude d6 Ba L c6 muon tien cua ba 100.000.000 dong khoang nam 2021
co giay no nhung that lac, Ba L hua qua gian cach xa hoi tra tien, Ba L tra dan
va den ngay 30/01/2022 AL Ba L co6 gut lai ghi thicu ba 81.150.000 dong.

Tong cong Ba L no tién hyi va tién no 1a 315.150.000 dong.

Ngay 30/01/2022 Al Ba L c6 viét va ky gidy xac nhan véi ba hot 6 chan
hui va tién ng 81.150.000 dong, thoa thuan ngay tra 1.000.000 dong. Ba L tra
cho ba M dugc 34.500.000 dong, cu thé vao ngay 10/02/2022 AL tra 10.000.000
dong, ngay 20/02/2022 AL tra 10.000.000 dong, ngay 12/3/2022 AL tra
3.000.000 dong, ngay 12/3/2022 AL tra 4.000.000 dong, ngay 13/5/2022 AL tra
7.500.000 dong thi ngung dén nay khong tra nira. Cac day hui ngoai cac day
khoi kién thi Ba L tham gia truéc day da maén, thanh toan xong khong tranh
chap.

Hién nay Ba L con ng ba M 280.650.000 dong. Ba M khoi kién yéu cau
Ba L tra cho ba M 280.650.000 dong tién no hui va tién vay va lai suat cham tra
theo quy dinh phép luat.

Bi don ba Lam Thi Kim L trinh bay:

Ba L thira nhan c6 tham gia hui do ba M 1am chu thao, khong cé vay tién.

Ba L tham gia hui do ba M 1am chii thao, cu thé nhu sau:

- Dy hui 5.000.000 dong/thang, khui ngay 09/12/2020 Al gom 22 phéan
mén thang 10/2022 AL, Ba L tham gia 02 phan, hot phan 1 thang 3/2021 AL



3

duge 80.000.000 dong va phan 2 hot vao thang 4/2021 dugc 82.000.000 dong.
Hai phan hui 5 triéu khi dang hui Ba L ¢6 ky nhan hui trong s6 theo doi.

- Déy hyi 5.000.000 dong/thang, khui ngay 16/01/2021 Al gom 22 phén,
man thang 11/2022 AL, Ba L tham gia 02 phén, chua hot 02 phéan. Ba L ¢6 ghi
xac nhan da hot va dong hui chét nhung ba M chua dang hui.

- Day hui 2.000.000 dong/thang, khui ngay 16/02/2021 Al gom 22 phén,
man thang 12/2022 AL, Ba L tham gia 02 phan, hét phan 1 thang 4/2021 AL
dugce 32.450.000 ddng va phan 2 hét vao thang 8/2021 AL duoc 33.800.000
ddng. Hai phan hui 2 triéu khi dang hui Ba L c¢6 ky nhan trong s6 theo ddi va
ngay 30/01/2022 AL Ba L x4c nhan c6 hdt 02 phan hui nay.

Sau khi hét hui Ba L dong hui chét dén thang 9/2022 AL méi ngung.

Day hui 5.000.000 dong khui ngay 16/01/2021 Al Ba L trinh bay chua
hét, ¢d s6 theo ddi hui dén thang 8/2021 Al ba M c¢d ghi xac nhan chua hét 2
chan 5.000.000 dong. Ba M néi chua co tién dang kéu Ba L ghi xac nhan da hét,
khi ndo ¢ tién thi ba M dang hui cho ba. Ngoai ra, ba khong con chang ci nao
khac.

Ngay 30/01/2022 AL ba c6 viét to gidy noi dung da hét 06 phan hui va
thiéu tién, n6i ngay dong cho ba M 1.000.000 ddng, Ba L dong dugc dén thang
9/2022 AL nhung khong c6 ching ca chiing minh, do ba ban budn ban nén khi
ba M ghé lay thi Ba L dwa tién. Gidy ngay 30/01/2022 AL ba M cung cap do Ba
L viét va ky tén nhung do ba M doc Ba L viét, ba M doc sao Ba L ghi vay.

Ba L khong dong y voi toan bo yéu cau khoi kién cua ba M. Ba L yéu cau
phan t6 budc ba M tra cho Ba L 180.000.000 dong tién chua dang 02 phan huyi
cua day hui 5.000.000 dong/thang khui ngay 16/01/2021 AL.

Tai Ban an déan su so tham sb 44/2023/DS-ST, ngay 26 thang 5 nam 2023
ctia Toa 4n nhan dan thanh phé T, tinh Tay Ninh, quyét dinh:

Can ctr vao:

- Piéu 471, 466, 468 cua Bo luat Dan su; cac Piéu 16, 17 cua Nghi
dinh s6 19/2019/ND — CP ngay 19/02/2019 ctia Chinh phu vé ho, hui, biéu,
phuong; Nghi quyét 01/2019/NQ-HDTP ngay 11/01/2019 huéng dan mot so
quy dinh cua phap luat vé lai, lai suit, phat vi pham; Piéu 26 cta Nghi quyét
s0 326/2016/UBTVQHI14 ngay 30 thang 12 nam 2016 cua Uy ban thuong vu
Qudc hdi quy dinh vé mic thu, mién, giam, thu, ndp, quan 1y va sir dung an
phi va 1¢ phi Toa an.

Tuyén xu:

~ Chap nhdn yéu cau khoi kién cta ba Nguyén Thi M vé viée “Tranh
chap Hop dong gop hui va Hop dong vay tai san” vdi bi don ba Lam Thi Kim
L.

Budc ba Lam Thi Kim L tra cho ba Nguyén Thi M sé tién no hui va
vay la 280.650.000 (Hai tram tam muoi tri€u, sdu tram nam muoi nghin) dong
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va 10.680.291 (Mudi tri€u, sau trdm tdm muoi nghin, hai tram chin muoi
mot) dong tién 1ai.

Khong chap nhan yéu cau phan t6 cia ba Lam Thi Kim L yéu cau ba
Nguyen Thi M tra 180.000.000 (Mot tram tdm muoi triéu) dong tién hui.

Ngoai ra, ban an so thdm con quyét dinh 13i suat cham thi hanh an, vé chi
phi t6 tung, an phi va quyén khang cao cho cac duong su theo quy dinh cua phap
luat.

Ngay 09/6/2023, Ba L c6 don khang cdo d6i voi Ban an dan sy so tham sb
44/2023/DS-ST ngay 26 thang 5 nam 2023 cia Toa 4n nhan dan thanh phd T,
tinh Tdy Ninh, yéu cau ba M ding tién hui cho ba 02 phan hui 5.000.000
ddng/thang, day hui khui ngay 16/01/2021 véi sb tién 1a 180.000.000 dong;
khéng déng ¥ yéu cau khéi kién cua ba M.

Tai phién toa phtc thim:

Ba L giit nguyén yéu cau khang céo yéu cau ba M ding tién hyi cho ba 02
phan hyi 5.000.000 dong/thang, day hui khui ngay 16/01/2021 véi so tién la
180.000.000 dong; thira nhan gidy ngay 30 thang giéng nam 2022 do ba viét.
Sau khi chét no ba c6 tra cho ba M mét sé tién khong nhd cu thé.

Ba M gitr nguyén yéu cau khoi kién, khong d6ng ¥ voi khang céo cia Ba
L, Ba L da hot hét 06 phan hui nén mdi ghi giay ngay 30 thang giéng nam 2022.

Y kién cua dai dién Vién Kiém sat nhan dan tinh Tay Ninh tham gia
phién toa:

- Ve to tung: Viéc tuan theo phap luat cia Tham phan, Hoi dong xét xu,
Thu ky phién toa thuc hién ding trinh ty, thu tuc theo quy dinh cua B luat T6
tung dén sy. Cac duong su thyc hién ding quyén va nghia vu cia minh theo quy
dinh cta phép luat.

- Vé ngi dung: Dé nghi Hoi dong xét xtr khong chap nhan khang cdo cia

ba Lam Thi Kim L. Can ct khoan 1 Diéu 308 cta Bo luat T tung dan su
gilt nguyén ban an dan sy so tham so 44/2023/DS-ST ngay 26-5-2023 cua Toa
an nhan dan thanh pho T, tinh Tay Ninh.
NHAN PINH CUA TOA AN:

Can cuw vdg cdc tai liéu, chung cir co trong ho SO Vi an c;z’d duwoc xem xeét
tai phién toa; ket qua tranh tung tai phién toa, y kién cua Kiém sat vién, Hoi
dong xét xu xét thay:

[1] Vé t6 tung: Pon khang cdo cia Ba L lam trong thoi han lut dinh, phu
hop vo1 quy dinl} tai cac biéu 273, 2776 cua Bo luat To tung dan sy nén duoc
xem x€t gidi quyét theo thu tuc phic tham.

[2] Xét khang cdo cua Ba L, thdy rang:

Ba M khai kién yéu cau Ba L tra tién hui va tién muon, cung cap chimg
ctr la giay xac nhan tién vay va hui ghi ngay 30 thang giéng nam 2022 viet
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trén gidy tap hoc sinh, ndi dung thé hién: Ba L c6 hét hui cua ba M 6 phan
hui, 2 chén hai tri¢u, 4 chan nam tri¢u, hui hai triéu man thang 12, hui ndm
triéu min thang 10 va thang 11. Ngoai ra, Ba L con thiéu ba M sd tién
81.150.000 d6ng, mdi ngay dong 1.000.000 dong. Ba L thira nhan trong gidy
ngdy 30 thdng giéng 2022 chir ky va chit viét ciia Ba L nén hai chir “gia
thiéu” Ba L khong viét. Toa an tién hanh trung cdu giam dinh ddi véi chit
“gia thiéu”, tai Két luan giam dinh sé 423/KL-KTHS ngay 31/3/2023 cua
Phong k¥ thuat hinh sy Cong an tinh Tay Ninh két luan do Ba L viét va ky ra.

Ba L thira nhan c6 gop 6 phan hui nhu ba M trinh bay, nhung cho ring
chi hdt 04 phan hui, con 02 phan hui 5.000.000 ddng/thang, khui ngay
16/01/2021 chua hét, cung cip ching cir 13 s6 theo doéi hui dén thang
8/2021c6 chit viét ciia bd M ghi: “hai phan hyi 5.000.000 ddng chua hét” (bat
luc s6 33). Qua giam dinh va ba M ciing thira nhan hang chir “hai phan hui
5.000.000 dong chua hét”do ba viét. Ngoai ra, Ba L khong con chimg ¢t nao
khéc.

Tai bién ban hoa giai (but luc sb 81,82) ciing nhu tai phién tda phuc
tham Ba L thira nhan gidy ngay 30 thang giéng nam 2022 do ba viét, ba M
doc cho ba ghi. Nhu véy, thang 8/2021 ba M ghi chua hét hui nhung dén ngay
30 thang giéng nim 2022 Ba L ghi gidy da hot 6 phan hui (bat luc sé 30). Do
d6, 10 trinh bay caa ba M xé4c dinh Ba L hét 6 phan hui 1a ¢ co sé. Ba L cho
rang chua hot hui, yéu cau ba M diang 02 phan hui véi sb tién 180.000.000
d6ng 13 khong co cin ct chap nhén.

Tai gidy chot ng ngay ngay 30 thang giéng nam 2022 ((but luc sé 30)
Ba L co ghi “gia thiéu” 81.150.000 dong, qua giam dinh c6 cin ci do Ba L
viét.

[3] Tir nhitng phén tich trén, xét thay Toa an cap so tham da xem xét danh
gia ching ctr khach quan, toan dién chap nhan yéu cau khoi kién cia ba M bude

Ba L tra cho ba M s tién 291.330.291 dong, khong chap nhén phan t6 ctia Ba L
1a ¢6 can cu. Ba L khang cao nhung khong cung ccap dugce chung ctr ching minh

cho yéu cau khang cao nén khong c¢6 can ct chap nhan, g1u: nguyén ban an dan
su so tham sb 44/2023/DS-ST ngay 26-5-2023 cua Toa &4n nhan dan thanh phd

T, tinh Tay Ninh.
[4] Pai dién Vién kiém sat nhan nhan tinh TAy Ninh dé& nghi khong chap
nhan khang céo cuia Ba L giit nguyén ban an so tham la c¢6 can ctr chap nhan.
[5] Vé an phi dan sy phac tham: Ba L khang cdo nhung khong dugc chap
nhan nén phai chiu an phi theo quy dinh cua phéap luat.
Vi cac Ié trén,
QUYET PINH:

Can clr vao khoan 1 Diéu 308; cac Diéu 471, 466, 468 cua Bo luat Dan
sw; Nghi quyet 01/2019/NQ-HDTP ngay 11/01/2019 hudng dan mét s6 quy
dinh cua phap luat vé 1ai, 1ai suat, phat vi pham; cac DPiéu 26, 29 ctia Nghi
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quyét s6 326/2016/UBTVQHI14 ngay 30 thang 12 nam 2016 cia Uy ban
thuong vu Quoc hdi quy dinh vé muc thu, mién, gidm, thu, ndp, quan ly va st
dung &n phi va I¢ phi Toa an.

1. Khong chip nhan khéng cdo ctia ba Lam Thi Kim L.

2. Gifr nguyén ban 4n dan sy so tham so 44/2023/DS-ST, ngay 26
thang 5 nam 2023 cua Toa an nhan dan thanh pho T, tinh Tay Ninh.

2.1 Chép nhan yéu cau khoi kién ciia ba Nguyén Thi M vé viéc “Tranh
chap hop dong gop hui va hop dong vay tai san” d6i véi ba LAm Thi Kim L.

Budc ba Lam Thi Kim L tra cho ba Nguyén Thi M sé tién no hui va
vay la 280.650.000 (hai tram tam muoi triéu, sdu tram ndm muoi nghin) dong
va 10. 680.291 (mu’(n triéu, sau tram tam muoi nghin, hai trdm chin muoi mot)
dong tién 13i. Tong cong 1a 291.330.291 (hai tram chin muoi mot triéu, ba
tram ba muoi nghin, hai tram chin muoi mot) dong.

Ké tir ngdy ba M ¢6 don yéu cau thi hanh an, néu Ba L khong chiu tra §6
tién néu trén, thi hang thang con phai tra cho ba M so tién 1ai doi voi 80 tién
cham trd tuong img vai thoi gian cham tra theo quy dinh tai Khoan 2 Dicu 468
cua B0 luat Dan su.

2.2 Khong chap nhin yéu cau phan t0 cua ba Lam Thi Kim L yéu cau
ba Nguyén Thi M tra so tién 180.000.000 (mot tram tam muoi triéu) dong tién
hui.

3. Vé chi phi t6 tung: Ba Lam Thi Kim L phai ngp sO tién 1.710.000
(Mot triéu bay tram muoi nghin) dong dé tra cho ba Nguyen Thi M.

4. Vé an phi:

4.1. An phi dan sy so tham: Ba Lam Thi Kim L phai chiu s6 tién an phi
dan su so tham 12 23.566.514 (hai muoi ba triéu nam trdm sau muoi sau nghin
nim trim mudi bon) déng, khiu trir vao tién tam Ung an phl Ba L da nop
4.500.000 (bdn triéu nam tram nghin) dong theo Bién lai thu tién tam Ung an
phi s6 0001852 ngay 26-3-2023 ctia Chi cuc Thi hanh an dan su thanh pho T,
tinh Tay Ninh. Ba L phai ngp thém 19.066.514 (muoi chin triéu khong tram
sau muoi sau nghin, nam tram muoi bon) dong.

4.2. An phi dan sy phuc tham: Ba Lam Thi Kim L phai chiu 300.000 (ba
tram nghin) dong tién an phi dan sy phic tham. Khau trir vao so tién tam tng
300.000 (ba traim nghin) déng ma Ba L d3 ndp theo Bién lai thu tién sb
0002209 ngay 20 thang 6 nam 2023 ctuia Chi cuc Thi hanh an dan sy thanh
phé T, tinh Tay Ninh.

5. Cac quyét dinh khac cua ban 4n so tham khong bi khang cdo, khang
nghi thi c6 hiéu luc phap luat ké tir ngay hét thoi han khang céo, khang nghi.

6. Truong hop Ban an dugc thi hanh theo quy dinh tai Piéu 2 Luat Thi
hanh an dan sy thi nguoi dugc thi hanh an dan sy, nguoi phai thi hanh an dan sy
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c6 quyén thoa thuan thi hanh &n, quyén yéu cau thi hanh an, tw nguyén thi hanh
an hoac bi cudng ché thi hanh 4n theo quy dinh tai cac Piéu 6, 7 va 9 Luat Thi
hanh an dan sy; thoi hi¢u thi hanh an duoc thuc hi¢n theo quy dinh tai Piéu 30
Luat Thi hanh an dan su.

7. Ban an phtic tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhén: TM. HQI PONG XET XU PHUC THAM
- VKSND tinh Tay Ninh; THAM PHAN - CHU TQA PHIEN TOA
-TAND TP T;

-CCTHADS TP T;

- Phong KTNV & THA TAT,;

- Puong su; ba k)'/

- Luu ho so vu an, luu trir.

Trwong Thi Tuyén



