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THANH PHO HAI PHONG Déc 1ap - Tw do - Hanh phuc

Ban an s6: 01/2020/LD-PT
Ngay 29-4-2020
VIV tranh chap vé BHXH, BHYT,
BHTN va trg cép thoi viéc, boi thuong
thiét hai khi chdm dut hop dong lao dong

] ~ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HAI PHONG

- Véi thanh phdn Hpi dong xét xir phiic thim gom cé:

Tham phén - Chii tog phién toa: Ba Vii Thi Thu Ha

Cdc Thiam phdn:

Ba Nguyén Thi Thu Thay

Ong Nguyén Vin Duong.

- Thuw ky phién toa. Ba Pham Thi Mai Phuong - Thu ky Toa an nhan dan
thanh pho Hai Phong.

- Pgi di¢n Vién Kiém sdt nhan din thanh pho Hdi Phong tham gia phién
tda: Ba Ngo Kiéu Dang - Kiém sat vién.

Trong cac ngay 24 thang 4 nam 2020 va ngay 29 thang 4 nam 2020, tai tru
s Toa an nhan dan thanh pho Hai Phong, xét xir phtic tham cong khai vu 4n thy 1y
s6 08/2019/TLPT-LD ngay 05 thang 12 ndm 2019 vé viéc tranh chap vé bao hiém
x4 hoi, bao hiém y té, bao hiém that nghiép va trg cip thoi viéc, boi thuong thiét
hai khi chim dut hgp dong lao dong.

Do Bén 4n lao dong so tham sé 02/2019/LD-ST ngay 26 thang 9 nam 2019
ctia Toa an nhan dan quan DK, thanh ph6 Hai Phong bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xtr phtic tham s6 01/2020/QD-PT ngay 27
thang 02 nam 2020, Quyét dinh hodn phién toa sé 06/2020/QD-PT ngay 14 thang 4
nam 2020, gifra cac duong su:

- Nguyén don: Chi Pham Thi D, sinh nam 1987; noi cu tra: Thon 2, TK, xa
HB, huyén KT, thanh phd Hai Phong; vang mat.

Ngueoi dai dién hop phdp cia nguyén don: Ong Pham Vin H, noi cu tra: T6
18, cum 3, phuong NS, quan KA, thanh phé Hai Phong; c6 mat.

Ngueoi bdo vé quyén va loi ich hop phdp ciia nguyén don: Ba Nguyén Thi
Kim Y, 1a Luat su ctia Cong ty Luit Hoa phuong thudc Poan Luat su thanh phd
Hai Phong; vang mat.



- Bi don: Cong ty TNHH Giay SW Viét Nam; dia chi tru s6: Puong MDD,
phuong HD, quan DK, thanh phb Hai Phong.

Nguoi dai dién hop phdp cia bi don: Ong Ngo Van T - Luat su ciia Vin
phong Luét su DPtrc Thuan thudc Poan luat su thanh pho Hai Phong (theo Gidy uy
quyén ngay 20/02/2020); c6 mat.

- Nguoi ¢6 quyén loi va nghia vu lién quan: BHXH thanh phd Hai Phong;
dia chi try so: SO0 2A TK, quéan HB, thanh pho Hai Phong

Nguoi dai dién hop phap: Ba Pinh Thi Lan H1, chtc vu: Truong phong
Quan Iy thu; 6ng Pham Vian M, chirc vu: Phdé Truéng phong Quan 1y thu; ba
Nguyén Thi Quynh T, chirc vu: Phé Trudng phong Quan 1y thu; déu co dia chi: S6
2A TK, quan HB, thanh phé Hai Phong; déu ving mit tai phién toa (theo Gidy ty
quyén s6 1136/UQ-BHXH ngay 10/06/2019)

- Nguoi khdang cdo: Nguyén don 1a chi Pham Thi D.
NOI DUNG VU AN:
Tom tit ndi dung vu an, quyét dinh cta Toa an cip so tham:

Theo don khdi kién, trong qud trinh gidi quyét vu dn va tai phién toa so tham
nguyén don trinh bay:

Thang 5/2005, chi Pham Thi D dugc nhan vao lam viéc tai Cong ty TNHH
TC va ¢ ky hop dong lao dong khong xac dinh thoi han voi Cong ty. Pén thang
3/2006, Cong ty TNHH TC dugc chuyén ddi TC ty TNHH Giay SW Viét Nam
(viét tat 1a Cong ty). Ngay 02/5/2006, chi D tiép tuc ky Hop ddng lao dong (viét tat
la HPLD) v61 Cong ty TNHH Giay SW Viét Nam. Ngay 04/8/2017 chi D nghi
viéc theo Quyét dinh chidm dit hop dong lao dong (viét tat 1a QPCDHPLD) s6
346/QD-CT ngay 01/8/2017. Theo s6 bao hiém chi D nhan duogc thé hién chi D
tham gia va dong bao hiém xa hoi tir thang 8/2006 dén thang 5/2017, chi D cho
rang Cong ty da khong dong bao hiém xa hoi cho chi tir thang 5/2005 dén hét
thang 5/2006 va Cong ty da dong thiéu bao hiém xa hoi, bao hiém y té, bao hiém
that nghiép (viét tat 1a BHXH, BHYT, BHTN) cho chi D trong khoang thoi gian tir
thang 6/2006 dén hét thang 5/2017. Vi vay, chi D khoi kién yéu cau Toa an giai
quyét budc: 1 - Cong ty phai tra lai cho chi D sé tién tron dong BHXH, BHYT,
BHTN tir thang 5/2005 dén hét thang 5/2006 1a 2.150.000 ddng; 2 - Tra lai chi D
s6 tién dong BHXH, BHYT, BHTN con thiéu trong cac thang tir thang 6/2006 dén
hét thang 5/2017 13 66.896.254 dong; 3 - Tra 1ai suat liy ké d6i véi sb tién trén
dong BHXH, BHYT, BHTN la 63.681.912 dong; 4 - Tro cap thdi viéc cho chi D
theo quy dinh Diéu 8 Bo luat Lao dong 2012 1a 13.600.000 dong; 5 - Tra tién 1ai do
cham chi tra tro cap thdi viéc cho chi D theo quy dinh cta phap luat 13 1.768.000
ddng; Tong cong 1a 148.096.116 dong.



Trong qué trinh gidi quyét vu 4n va tai phién toa so tham, nguoi dai dién cua
nguyén don stra d6i, bo sung yéu cau khoi kién dé nghi Toa an giai quyét: 1 - Huy
Quyét dinh vé cham dut HPLD sb 346/QD-CT ngay 01/8/2017 cua Céng ty
TNHH Giay SW Viét Nam do Cong ty d& don phuong chim dit HDLP trai phap
luat v6i chi D; 2 - Yéu cdu bdi thudng va tro chip cho chi D do Cong ty di don
phuong chim dat HDPLD trai phap luat nhu sau: Tra tién luong trong nhiing ngay
chi D khong duoc lam viéc tinh tir ngdy 01/8/2017 dén ngay xét xtr so tham 1a 26
thang x 7.300.000 dong = 189.800.000 ddong; Tra tién BYTH, BHXH trong 26
thang 13 7.300.000 dong x 32,5% x 26 thang = 61.685.000 ddng; Tra tién 05 thang
tién lwong 1a 7.300.000 ddng x 5 thang = 36.500.000 dong; Boi thuong 05 thang
tién lwong dé chdm dut hop ddng lao dong theo quy dinh tai khoan 3 Diéu 42 Bo
luat Lao dong 1a 7.300.000 ddng x 5 thang = 36.500.000 dong: Bodi thuong do vi
pham thoi han bao trudc 45 ngay trudc khi cham dat hop dong lao dong la
13.500.000 dong; 3 - Tra tién tro cip thoi viéc cho chi D con thiéu 1a 13.297.500
d6ng va tién 14i cham tra 1a 2.658.000 dong theo quy dinh cta phap luat véi Iy do:
Tong thoi gian chi D 1am viéc tai Cong ty tir thang 5/2005 dén hét thang 7/2017 1a
13 ndm 3 thang, thoi gian chi D da tham gia BHTN 1a 7 nam 11 thang, nhu vy,
thoi gian tinh tro cAp thoi viéc cho chi D 1a 13 nam 3 thang — 7 nam 11 thang = 5
nam 5 thang (lam tron thanh 5,5 ndm). Nhu vay, tién tro cép thoi viéc cua chi D la
5,5 nim x % x 7.300.000 dong = 20.075.000 déng. Cong ty di tra cho chi D
6.777.500 d6ng, con thiéu 1a 13.297.500 dong; 4 - Boi thudng sb tién dang ra chi D
dugc huong ché do thai san 1a 52.800.000 dong do Cong ty khong dong bao hiém
cho chi D thang 7 nén khong du 6 thang lién tuc, do do, chi D khong dugc hudng
ché d6 thai san va tién 13i do cham tra 1a 7.916.832 dong; Tong so tién yéu cau boi
thuong, tro cdp (bao gdm ca 1di) 1a 395.312.764 dong; 5 - Truy ndp sd tién do
Cong ty trén dong va dong thiéu BHXH, BHYT, BHTN dbi véi chi D cho Co quan
BHXH thanh phé Hai Phong tir thang 5/2005 dén hét thang 7/2006 va thang
7/2017 cho chi D. Cong ty da dong BHXH, BHYT, BHTN cho chi D trén co s&
murc lwong thap hop quy dinh cta phap luat trong khoang thoi gian tir thang 8/2006
dén hét thang 5/2017 nén cong ty phai dong bd sung; 6- Pé nghi Co quan bao hiém
xd hoi thanh phé Hai Phong truy thu sé tién tron dong BHXH, BHYT, BHTN tir
thang 5/2005 dén hét thang 7/2017, truy thu sb tién déng thiéu BHXH, BHYT,
BHTN tir thang 8/2006 dén thang 5/2017 theo quy dinh va cép lai s6 BHXH cho
chi D theo dung quy dinh cta phép luat.

Trong qud trinh gidi quyét vu dn bi don va nguoi dai dién theo iy quyén cua
bi don trinh bay y kién:

Ngay 12/7/2017, chi D c6 don xin nghi viéc dé chira bénh, can cit Iy do xin
thoi viéc ctia chi D, Cong ty ¢ ra QPCDHBLPD dbi véi chi D 1a dung quy dinh
ctia phap luat nén Cong ty khong dong ¥ hiy QPCDHDLD sb 346/QD-CT ngay
01/8/2017 cua Cong ty va bdi thudng thiét hai do CDHDPLD trai phép lut cho chi
D. Cong ty TNHH Giay SW Viét Nam thanh 1ap ndm 2006, theo Gidy chimg nhan
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dang ky doanh nghiép ngay 31/3/2006; ngay 02/5/2006, Céng ty ky HPLD vai chi
Pham Thi D, trong tho1 gian chi D lam viéc tai Cong ty, Cong ty da thuc hién viéc
dong dau da BHXH, BHYT cho chi D, vi vy, chi D yéu cau Céng ty truy dong
BHXH, BHTN, BHYT bd sung tir thang 5/2005 dén thang 6/2006 1a khong ¢ cin
ctr.  Cin clr vao cac quyét dinh cia BHXH Viét Nam quy dinh vé viéc quan ly
thu BHXH bét budc, cac nghi dinh cua Chinh phu ban hanh theo timg nim thi
Cong ty di dong day da BHXH, BHYT, BHTN cho chi D theo mirc lwong thoa
thuan trong HDLD va cac phu luc HP d3 ky két gitta Cong ty v6i chi D nén Cong
ty khong chip nhan yéu ciu cua chi D vé viéc dong BHXH, BHYT, BHTN con
thiéu trong céc thang tir thang 6/2006 dén hét thang 5/2017. Ngay 14/8/2017, Cong
ty da chuyén sb tién 7.128.500 dong, trong d6 c6 6.777.500 dong tién tro cip thoi
viéc va tién cua 02 ngay nghi hang nim nén khéng chip nhan yéu cau cua chi D.
Chi D nghi viéc thang 6, 7/2017 véi 1y do xin nghi dm, khi nghi viéc, chi D khéng
trinh bay vé viéc minh di chita vo sinh va mang thai, chi D nghi viéc nén Céng ty
khong tra lwong va khong dong bao hiém cho chi D 1a ding theo quy dinh cua
phép luat. Chi D nghi viéc thang 7/2017 dén thang 2/2018, chi D méi sinh con,
viéc chi D khong dugc co quan bao hiém thanh toan tién thai san khong phai do 15
ctia Cong ty nén Cong ty khong c6 trach nhiém bdi thudng tién thai san cho chi D.

Nguoi c6 quyén loi, nghia vy lién quan 1a Bdo hiém xd héi thanh phé Hai
Phong trong qud trinh gidi quyét vu dn trinh bay:

Nguoi lao dong c6 HPLD tr du 03 thang tré l1én (trudc thoi diém
01/01/2018) ¢c6 di lam, c6 hudng luong thudc dbi twong bat budc phai tham gia
BHXH, BHYT, BHTN theo quy dinh. Can cir vao HDLD ky gitta chi D va Cong
ty TNHH Giay SW Viét Nam thi trudng hop chi D thudc dbi tuong phai tham gia
BHXH, BHYT, BHTN theo quy dinh. Muc dong BHXH, BHYT, BHTN dugc tinh
trén muc luong theo HPLD, cu thé 1a lwong va cac khoan phu cip luong. Néu c6
can cu xac dinh nguodi st dung lao dong va nguoi lao dong thudc truong hop phai
dong BHXH, BHYT, BHTN thi dé nghi Toa an cin ctr vao quy dinh ctia phap lut
yéu cau nguoi str dung lao dong, ngudi lao dong dong BHXH, BHYT, BHTN theo
dang quy dinh.

Giai quyét cua Toa dn cdp so tham:

Tai Ban 4n so tham sb 02/2019/LD-ST ngay 26/9/2019 cta Toda 4n nhan dan
quan DK, thanh phd Hai Phong dd cin ct vao Can cir Didu 32, Piéu 35; diém a
khoan 1 Diéu 39, Piéu 228 Bo luat TH tung dan sy; Dicu 186 Bo luat Lao dong;
Piéu 85, Piéu 86, Piéu 89 Luat Bao hiém xa hoi; Nghi dinh 12/1995/ND-CP; Nghi
quyét 115/2015/ND-CP; Nghi quyét 152/2016/ND-CP; Luat phi, 18 phi; Nghi
quyét 326/2016/UBTVQHI14 ngay 30/12/2016 ctia Uy ban thudng vu Qudc hoi.
Xtr: Chap nhan mét phan yéu cau khoi kién cta chi Pham Thi D:



1. Bugc Cong ty TNHH Giay SW Viét Nam phéi truy dong BHXH, BHYT,
BHTN cho chi Pham Thi D trong céc thang 5, 6, 7/2006 la 710.000 x 15% x 3
thang = 319.500 dong; Chi D phai truy dong BHXH, BHYT, BHTN trong C4c
thang 5, 6, 7/2006 13 710.000 x 5% x 3 thang = 106.500 ddng. Ngoai sd tién trén,
Cong ty TNHH Giay SW Viét Nam va chi Pham Thi D con phai chiu tién 13i do
cham dong BHXH, BHYT, BHTN véi i sut theo quy dinh cua phap luit Bao
hiém x4 hoi tuong tng voi thoi gian cham dong.

2. Buoc Cong ty TNHH Giay SW Viét Nam phai thanh toan cho chi D s6
tién trg cAp thoi viéc con thiéu 1a 1.129.000 dong va 235.208 dong tién 13i cham tra
tinh tir thang 8/2017 dén ngay xét xir so tham. Tong cong 13 1.364.208 dong.

Khong chép nhan céac yéu cau khoi kién khac cua chi Pham Thi D

Ngoai ra ban 4n con tuyén vé an phi, 13i sudt dbi v6i khoan tién cham thi
hanh an va quyén khang céo cua cic duong su.

Sau khi xét xir so tham, ngay 08/10/2019, Toa an nhan dan quin DK di
nhan duoc Pon khang cdo ciia 6ng Pham Vin H (nguoi dai dién theo Gy quyén cta
nguyén don); ngay 29/10/2019, Toa an nhan dan quan DK nhan dugc Pon khang
c4o dé ngay 23/10/2019do chi D ky va van ban giai trinh vé iy quyén cho ong Hoa
lam don khang céo theo Cong vin s6 75/TA-DK ngay 10/10/2019 ctia Toa 4n nhan
dan quan DK vé viée khang cao Ban an lao dong so tham. Theo d6, viée khang cao
cua ba Pham Thi D trong han luat dinh va dugc xem xét, giai quyét. Theo don
khang c4o thi chi D Khang cdo toan bo Ban 4an so tham sd 02 ngay 26/9/2019 cta
Toa an nhan dan quan DK do Ban an so tham di co vi pham nghiém trong vé to
tung, sai 1am trong viéc danh gia, sir dung tai liéu, chimg ct va ap dung phap luat;
dé nghi Toa an cap phuc tham hiy Ban an so tham va chuyén hd so vu 4n cho Toa
an cap so tham giai quyét lai.

Tai phién toa phiic tham:
- Nguoi dai dién hop phdp cua nguyén don trinh bay:

Thir nhat, Toéa an cip so tham thu thap tai lidu, chimg ctr va ching minh
khéng dung quy dinh cua Bo luat TH tung dan sy, chua dugc thyc hién thu thap
day du tai liéu, chung cir ma tai phién toa phic thim khong thé bo sung dugc:
Theo Cong van gii S6 KHDT (Toa 4n d3 xac dinh tai liéu, chimg ctr can dé ching
minh viéc Cong ty c6 nhan chuyén quyén s& hitu, quan 1y hodc quyén str dung tai
san ctia doanh nghiép khac khong) va Quyét dinh yéu cau bi don cung cip tai liéu,
chtng cir (Toa an yéu cau cung cap: HPLD hodc phu luc HP, Bang luong, Thé
dap cham cong; thang bang luong, tai liéu khac lién quan dén Quyét dinh cham dut
HPLD; cin cb tién luong dong BHXH); Toa an da xac dinh day 1a cac tai liu,
chtng ctr can thiét dé giai quyét vu an. Tuy nhién, Toa 4n dd khong tién hanh thu
thap mic du c6 thé thu thip duoc; boi Cong ty khong giao nop duge CAc tai licu
trén; Toa an chi ra cic cong van dé thu thap tai liéu ma khéng ra Quyét dinh yéu
cau cung cép tai liéu, chung cu tai Phong Lao dong, Thuong binh va Xa héi quan
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DK va S& Ké hoach va Pau tu 13 vi pham khoan 3 Diéu 97 va khoan 3 Piéu 106
Bo luat TH tung Dan sy. Viéc thu thap tai li¢u chiing cr khong dung theo trinh tu,
thu tuc cta phap luat: Toa an hodn phién toa khong véi 1y do “dé thu thap tai licu,
chtng c” nhung van dén nha chi D 14p bién ban ghi 16i khai cua chi. Chi D di ¢
ban tu khai gir1 Toa an sau do dé néu 1o quan diém ctia minh. Nhu vay, tai liéu
chua thu thap day du nhung Toa 4n di ra Quyét dinh xét xtr. Ngoai ra, viéc Toa an
1ap bién ban ghi 10i khai chi D 13 vi pham khoan 1 Diéu 98 B luat T6 tung dan su
boi: Khong ¢6 can ctit xac dinh chi D khong thé c¢6 mat tai Toa an dé viét ban tu
khai, chi D c6 thé ty minh viét dugc. Nghia vu chting minh thudc vé Cong ty,
trong khi d6, chi D di cung cap dugc cac tai liéu vé “Gidy xac nhan” cua co quan y
té 1a du co s chimg minh Cong ty don phuong chdm dit hop ddng trai phap luat
nén Toa 4n khong can thiét phai tién hanh thu thap tai liéu.

Thit hai, Toa an khong can cir vao cac tai liéu, ching ct ¢ trong hd so vu
an, khong ap dung quy dinh cia phap luat ma cin ctr y chi chii quan cta bi don dé
giai quyét vu an. Toa an khong st dung céc tai liéu, chimg clr dé xac dinh Cong ty
da dong BHXH cho chi D thap hon quy dinh ctia phap luat: Toa an di khong xem
xét dén cac HPLD nam 2006, 2007 va 2010, Thoa udc Lao dong tap thé, Bang
luong tir thang 01 dén thang 07/2017; Hé thong thang ban lwong, Noi quy lao
dong...dé xac dinh mirc luong t6i thiéu theo quy dinh cua phéap luat trong cic nam
tr 2008, 2009, 2011- 2016 va tién lvong nam 2017 cua chi D. Theo cac tai liéu
trén va quy dinh ciia phap luat cling da chimg minh dwoc mirc lwong tbi thiéu theo
quy dinh ctia phap ludt cao hon mitc luong ghi trong s6 BHXH cuia chi D. Trong
giai doan tir 2006 dén thang 12/2015, Cong ty chi dua trén mirc luong toi thiéu
ving ma khong dong theo mirc luong tdi thiéu theo quy dinh cua phép luat 14 dong
thiéu BHXH cho chi D nén yéu cau nay cua chi D phai duogc chﬁp nhan. Bi don
phan ddi yéu cau cua nguyén don nhung khong can ¢ vao tai liéu, chimg ctr do bi
don di cung cdp ma ciing khong dua ra duoc tai lidu, chimg ctr khac dé chimg
minh theo khoan 2 Piéu 91 Bo luat TH tung dan su thi Toa an phai khong chép
nhan sy phan ddi cua bi don méi ding. Toa an chép nhan quan diém cua bi don 1a
vi pham khoan 4 Diéu 91, Diéu 108 Bo luat T tung dan su. NO1 dung Ban an co
su mau thuan, trang 9 ban an thé hién muc lvong cua chi D tur thang 01 dén thang
05/2017 la 4.563.000 dong/thang nhung tai trang 7 lai x4c dinh 1a 4.518.000
d6ng/thang (1éch 45.000 dong/thang). Dé giai quyét yéu cau budc Cong ty truy ndp
tién déng BHXH con thiéu tir thang 8/2006 dén thang 5/2017, Toa an di cin ci
vao murc lwong théa thuan ghi trong HPLD nhung thuc té, ho so vu an khong co
HDLD hodc Phu luc HPLD cac nam trén, thé hién Toa an di phan xét bura hoac da
rt tai liéu ra khoi hd so vu an trude khi giri di. V& viée ap dung sai quy dinh cia
phap luat: Khong c6 tai liéu ching minh tir thang 5/2006 dén thang 7/2006, Cong
ty da khong trir tién lwong cua chi D dé dong BHXH nhung Tda an van budc chi D
phai truy nodp 1a trai quy dinh tai diém b khoan 1 Diéu 91 Bo luat T tung Dén su.
Phép luat chi budc ngudi sir dung lao dong phai truy nop tién BHXH do trén dong,
dbng thiéu, khong budc nguoi lao dong phai truy nop. Theo khoan 2 Piéu 21 Luat
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BHXH thi Cong ty phai c¢6 trach nhiém trich tir tién luong cua chi D dé dong
BHXH nhung Cong ty d& CDHPLD, khong tra lwong tir thang 8/2017 dén nay cho
chi D nén chi D khéng thé truy ndp tién BHXH duoc vi chi D khong thudc dbi
tuong tham gia BHXH tu nguyén.

Thir ba, cac vi pham thu tuc td tung cia Toa an cép so thim: H) so vu an
khéng duoc sip xép, khong ghi sb bat luc nén nguyén don gip kho khin khi vién
dan. Céc tai liéu Toa an thu thap duoc nhung khong thong bao cho nguyén don va
khong cong bd, cong khai tai phién toa theo quy dinh tai khoan 5 Piéu 97, khoan 1
Piéu 109 Bo luat T tung dan sy. Toa an budc chi D phai c6 nghia vu chirng minh
1a trai quy dinh ctia phap luat ma nghia vu chimg minh thudc vé 1a bj don. Céc tai
liéu nhu “Bang theo doi ngay cong nghi ca nam”, Pon xin nghi viéc cta chi D do
Cong ty giao ndp va Gidy xac nhan cua Trung tam hd trg sinh san qubc gia do chi
D giao ngp da du co sé chung minh Cong ty don phuong CDHDPLD trai phap luat.
Cong ty cho rang chi D chi dm tir thang 6/2017 dén ngay 12/7/2017 méi c6 don
xin nghi, thudc truong hop phai sa thai nhung Cong ty di tao diéu kién cho chi D
chi ra quyét dinh CDHPLD nhung Céng ty khong chimg minh dugc viéc cham dit
theo diéu, khoan nao ctia Bo luat lao dong. Toa an s dung Bién ban ghi 10i khai
trai phap luat dé suy dién y chi chu quan cua chi D va vién dan muc 12 Pon xin
nghi viéc dé két luan Cong ty CDHPLD dung quy dinh nhung khéng néu duoc
cham dut trong truong hop nao. Noi quy lao dong, Thoa ude lao dong tap thé bi
don cung cip cho Toda an tai phién tda nhung khong dugc Tda an cong khai va dé
nguyén don tiép can. Toa an bo sung BHXH thanh phd Hai Phong tham gia to tung
1a nguoi c6 quyén loi, nghia vu lién quan nhung BHXH thanh phé chi c6 cong vin
cung cap ndi dung lién quan dén viéc tham gia BHXH cua chi D, khong ¢ ¥ kién
vé yéu cau khoi kién ctia chi D va khong tham gia hoa giai va phién toa. Tai phién
toa so tham, mac du, dai dién nguyén don dé nghi hoan phién toa do thiéu dai dién
BHXH thanh phd nhung Toa an khong dong ¥ hodn do BHXH thanh phd di c6
van ban thé hién quan diém nhung BHXH khong c6 ¥ kién bang van ban. Bién ban
phién toa ghi khong dung dién bién vé viéc do BHXH khong c6 ¥ klen bang vin
ban dé cong bd. Toa an khong thu thap tai liéu chung ctr theo yéu cau cua Vién
kiém sat, khong tam dirng phién toa dé thu thap tai liéu, chimg ctr theo dé nghi cta
Vién kiém sat ma khong c6 1y do. Toa an khong giai quyét yéu cau cua chi D ddi
v6i BHXH thanh phé, du BHXH khong phan ddi yéu cau cia chi D bang van ban.
Toa an khong cap trich luc ban an, cip ban 4n cho chi D mudn qua 15 ngay 13 vi
pham t6 tung, giy can tré quyén khang cdo ctia chi D. Vu 4n tranh chap vé tra tién
luong, tro cap thoi viéc, BHXH, BHTN, BHYT thudc truong hop phai thi hanh
ngay nhung Toa an lai ghi nhan va giai thich vé quyén yéu cau thi hanh an cua
khong dung quy dinh. Nguyén don c6 yéu ciu Tham phan giai thich Ban an nhung
Tham phéan khong giai thich 1a vi pham quy dinh tai khoan 2 Diéu 486 Bo luat TH
tung dan sy. H6 so vu an khong c6 mot so tai liéu ghi trong bang théng ké nhu
Cong vin tra 10i cia So ké hoach va Pau tu. Pon khai kién ngay 28/7/2018 khong
phai 12 don khoi kién do chi D di nop. Mot s6 tai liéu nguyén don khong duoc tiép
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can nhu: Coéng vin bao cdo, danh sach chuyén tién qua tai khoan, Thoa udc lao
dong tap thé, ndi quy lao dong...Ngoai ra, tai giai doan xét xur phic tham, Toa 4n
van chua thu thap dugc thém tai liéu, ching cr nao do nguyén don chua dugc Toa
an thong bao vé viée da thu thap duoc tai liéu chung cu, céc tai liéu, chung ctr do
bi don nop khong ding trinh tu, tha tuc quy dinh tai Diéu 96 Bo luat TS tung dan
su va Diéu 19 Nghi quyét 04/2016/NQ-HDTP. Viéc Toa an tam nglng phién toa
v6i 1y do can xac minh, thu thap bd sung tai liéu ching cir khong phai viéc tam
ngimg dé bi don giao ndp tai lidu, chimg c trude d6 da duoc yéu cau.

Chi D d3 uy quyén cho 6ng Pham Vin H sau khi nop don khoi kién, nén
viéc ong H stra doi bo sung don khoi kién cua chi 1a nhan danh va thay mat chi, chi
hoan toan nhét tri v6i ndi dung don ma 6ng H da viét va ky tén. Moi quyét dinh
ciia 6ng H 1a quyét dinh cta chi D nhu ghi trong hop dong ty quyén. Pon khoi
kién ghi ngay 28/7/2018 trong ho so khong phai 1a don khai kién cho chi D gui
cho Toa an nhan dan quan DK va viéc Toa an nhan dan quan DK cung chinh
quyén dia phuong dén tan nha chi ghi 16 khai lam chi v6 cung so hii khong dén
Toa an dugc nira.

Do d6, dé nghi Hoi dong xét xir hiy ban an so tham dé giai quyét lai theo
thu tuc so tham theo Biéu 310 B0 luat T6 tung dan su.

- Nguoi dai dién hop phdp cia bi don trinh bay: Tai phién toa phuc tham, dai
dién hop phap cua bi don cung cip ban sao cdc HDLD Ky giira chi Pham Thi D va
Cong ty Giay SW nam 2006, 2010 va Phu luc hop dong nim 2016, va cac bang
luong thang 5, 6, 7/2006; Ban sao Giay ching nhan dang ky doanh nghiép va Giay
chtng nhan dang ky dau tu. Theo Gidy phép dau tu thi thoi diém chi D khéi kién
Cong ty khong dong BHXH tir thang 05/2005 dén thang 06/2006 1 khong c6 cin
ctr vi thoi diém nay Cong ty chua thanh lap; Cong ty di vao hoat dong tir ngay
31/3/2006 da dong BHXH cho nguoi lao dong. Thang 5,6,7/2006 Cong ty khong
dong BHXH cho chi D 1a do thdi gian dau chi D thtr viée nén Cong ty tra hét luong
va khong trir tién BHXH, BHYT cho chi D. Cong ty hang nim déu xay du’ng thang
bang luong cho ngu’01 lao dong va dang ky v6i vo quan Nha nude cd tham quyen
cong khai niém yét tai bang tin cong ty. Viéc gia han hop dong ciing dugc niém yét
cong khai. Cong ty thuc hién ché d6 cham cong bang van tay tir ndm 2014 dén nay,
trude day chdm cong bang thé. Bang cong, bang luong déu duogc in ra cho cong
nhan dbi chiéu va niém yét cong khai, tra lwong qua Ngan hang. Lo trinh ting
luong cho ngudi lao dong duogc thuc hi¢n theo quy dinh cua phép luat, c6 dang ky
v6i co quan Nha nuéc co tham quyén va ciing duge niém yét cong khai. Viéc
luong thuc linh cao hon mirc dong BHXH, BHYT, BHTN 1la do Cong ty cong
thém mot s6 phu cip ngoai luong chinh. Do d6, céng ty di thuc hién ddy du quyén,
nghia vu theo quy dinh ctia phap lut dbi v6i ngudi lao dong. Theo Ban an so tham
budc cong ty phai truy dong sb tién BHXH, BHYT, BHTN chwa déng thang
5,6,7/2006, mic du di trinh bay 1y do Cong ty khong dong nhu trén, nhung s tién
phai déng khong dang ké, nén bi don déng ¥ dong ca phan BHXH con thiéu cta
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ngudi lao dong va khong yéu cau nguoi lao dong phai tra lai Cong ty so tién Cong
ty dong. Ngoai ra, néu chi D c6 nguyén vong quay lai lam viéc, Cong ty van tao
dicu kién cho chi tr¢ lai [am vige.

- Ngu’m c6 quyén loi va nghza vu lién quan ving mdt tai phién toa va cé van
ban dé nghi van giit nguyén y kién tai giai doan xét xir so' tham.

Pai dién Vién Kiém sat nhdn dan thanh pho Hai Phong phat biéu y kién vé
vzec tudn theo phdp ludt trong qud trinh giai quyét vu dn & giai doan phiic tham va
vé ngi dung khdng cao:

Tai phién toa ngay 24/4/2020, Kiém sat vién dé nghi tam ngimg phién toa
dé thu thap, bo sung cac tai liu cua bi don vé: Ban chinh (hodc ban sao c6 cong
chung) cac HPLD giira chi Pham Thi D va Cong ty Giay SW va bang luong trong
qua trinh chi D lam viéc tai Cong ty dé lam cin cit xac dinh muc dong BHXH,
BHYT, BHTN déi véi chi D. Sau khi bi don cung cép cac tai liéu, chung cu tai
phién toa, Kiém sat vién c6 phat biéu ¥ kién:

- V& viéc tuan theo phap luat: Trong qué trinh giai quyét vu an theo thi tuc
phuc tham, Hoi dong xét xtr da chap hanh ding cac quy dinh ctia Bo luat T6 tung
dan sy. Nguyén don, bi don da thuc hién dung cic quy dinh vé quyén va nghia vu
ctiia minh.

- Vé noi dung khang céo:

+ Tinh ¢6 can ctr va hop phap cuia khang cao: Ngay 26/9/2019, Toa an nhan
dan quan DK xét xtr vu 4n, nguyén don vang mit tai phién toa nhung nguoi dai
dién hop phap cta nguyén don c6 mat; ngay 22/10/2019, nguyén don nhan duoc
Ban 4n so tham; ngay 08/10/2019, Toa an nhan dan quan DK nhan dugc Pon
khang cao do nguoi dai dién iy quyén cua nguyén don lam, Toa an nhan dan quan
DK di yéu cau stra d6i bd sung don khang céo voi Iy do nguyén don phai ¢ ty
quyén vé viéc khang cdo va don khang cdo phai do nguyén don ky; ngay
29/10/2019, Toa &n nhan dan quan DK nhan dugc don khang cdo hop 1€ cua
nguyén don. Theo khoan 1 Piéu 273 Bo luat T tung dan su, mic du nguyén don
lam don khang céo qué thoi han luat dinh nhung d3 c6 vin ban giai trinh viéc dong
¥ uy quyén khang céo cho ngudi dai dién va don khang céo cta ngudi dai dién gui
dung thoi han quy dinh va da stra d6i, bo sung don khang céo dung quy dinh cua
phap luat nén duoc chap nhan.

+ Pbi voi khang cao Toa an cip so tham c6 vi pham nghiém trong vé thu tuc
t6 tung: Yéu cau khang céo nay 14 c6 co so, boi 1&: Cac tai lidu lam cin cir cho viée
giai quyét vu an nhu HPLD déu 1a tai liéu photo khong dam bao gia tri phap 1y;
thu thap tai liéu chua day du vi chua cé bang luong thang 5, 6, 7/2006 va tir thang
8/2006 dén thang 12/2017, tai liéu chtirng minh don xin nghi viéc ctia chi D 1 van
ban thoa thuan CDHPLD (don xin nghi viéc cia cac truong hop nghi dm, nghi
vige riéng thu tuc va mau nhu thé nao; tai liéu chirng minh sau khi ngudi lao dong
c6 don xin nghi viéc c6 ra QPCDHDLD khong?) nhung da tuyén nhu Ban an so
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tham 14 vi pham thu tuc t6 tung. Tuy nhién, sau phién toa phtc thim tam ngimg
ngay 24/4/2020, bi don da cung cip dugc tai lidu bod sung: Cac ban HPLD (ban
gbc) c6 ndi dung khong khac voi cac tai liéu photo dd cung cip, mit khac tai phién
tda hai bén déu thira nhan ding véi cac ban hop dong duoc ky két; bang luong cac
thang 5,6,7/2006; hé thong thang bang lwong ctuia Cong ty di duoc ding ky tai co
quan c6 thadm quyén va dugc niém yét thong bao rong rii cho ngudi lao dong trong
cong ty biét. Nhu vay, vé co ban vi pham cua Toa 4n cip so tham di duoc Toa an
cap phic tham khic phuc nén khong ¢ co sé dé chap nhan khang cao nay.

+ Dbi v6i yéu cau khang cédo Toa an so tham co sai 1am trong viéc danh gia,
str dung tai liéu, chtng ctr va ap dung phép lut: Yéu cau khang céo nay 1 cd co s
dé chép nhan, boi 1&: Tai Pon xin nghi viéc do chi Pham Thi D ky don xin nghi
viéc ké tir ngdy 12/7/2017 véi Iy do chita bénh ma Cong ty di dy thao sin. Trong
don xin nghi vi¢c c6 ghi ngay c6 hiéu luc 1a ngay 01/8/2017, can ctr vao don xin
nghi viéc, ban ty khai x4c dinh ngay 12/7/2017, chi D ¢6 don xin nghi vi¢c 1a hoan
toan tu nguyén. Trong don xin thoi viéc tai muc 12 c6 ghi: “Nguoi lao dong xin
nghi viéc theo quy dinh, sau 3 thang néu c6 nguyén vong quay lai lam viéc s& dugc
tuyén dung”. Cung vdi 1oi khai cta chi D trong ho so thdy: Vé y thuc, chi D chi
xin nghi viéc véi 1y do nghi 6m, khong c6 y dinh CDHDPLD; don xin nghi viéc
khong c6 thoa thuan vé trg cép théi viéc theo Diéu 48 Bo luat lao dong.

Vé phia bi don dén nay khong cung cip duoc tai liéu chirmg minh Pon xin
nghi viéc 1a van ban thoa thudn CDHDLD; cac truong hop nghi viéc nhu chi D thi
sau d6 co ra QPCDHPLD hay khong. Mit khac, miu don nay 1a 1a mau don
chung st dung cho trudong hop tu nguyén xin CDHDLD c¢6 ngdn tir khong ro rang,
khong pht hop v6i ngon ngir hiéu thong thuong trong diéu kién hoan canh tai Viét
Nam, gy bat loi cho ngudi lao dong Viét Nam khi ho khong hiéu tiéng Trung
Qudc (tai don xin nghi viéc co phan dich sang tiéng Viét 1a nghi viéc trong khi d6
trong Tiéng Viét, nghi viéc va théi viéc 1a hai truong hop khac nhau). Do d6, viéc
bi don cin ctr don xin nghi viéc dé ra QPCDHPLD dbi véi chi D 1a don phuong
QDPCDHDLD trai phap luat. Béi hd so thé hién qua trinh 1am viéc chi D khong
thudc mot trong cac truong hop tai khoan 1 Piéu 38 Bo luit Lao dong ma Cong ty
dugc quyén don phuong CDHDLD, chi c6 don xin nghi viéc ngay 12/7/2017 dén
ngay 01/8/2017 Cong ty da ra QPCDHDLD la vi pham thoi han bdo trude quy
dinh tai diém a khoan 2 Diéu 38 B luat Lao dong. Toa &n cép so thdm chua xac
dinh cdn cod CDHDLD thudc truong hop nao quy dinh tai Piéu 36 BO luat Lao
dong ma da nhan dinh day khong thudce tru’O'ng hop don phu:ong CDHDLD theo
Piéu 38 Bo luit Lao dong, vi vay, khong chdp nhén yéu cau huy QbCDHDLD la
chua co cin ct. Yéu cau khoi kién cua nguyen don vé& viéc tuyén hiy
QDPCDHDLD va bude Cong ty phai bodi thudng, trg cip do Cong ty don phuong
cham duat HPLD trai phap luat 13 c6 co sé dé chap nhén.
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+ V& yéu cau huy Quyét dinh chim dit HDLD s6 346 ngay 01/8/2017 va
budc Cong ty phai bdi thuong va trg cip do Cong ty don phuong CDHPLD trai
phap luat: Pay 1a yéu cau khoi kién bo sung do nguoi dai dién uy quyén cia
nguyén don giri Toa an sau khi c6 hop ddng ty quyén ngay 14/9/2018. Theo Piéu
2 Hop dong uy quyén va vin ban giai trinh ngay 28/4/2020 cua chi Pham Thi D thé
hién: Chi D ddng ¥ tiy quyén cho 6ng H toan quyén trong viéc giai quyét vu an bao
gdm ca quyén ky va nop don khoi kién bo sung. Nén yéu cau bd sung nay cua
nguyén don 1a phu hop véi quy dinh tai Diéu 86, 186, 193 Bo luat T tung Dan sy
va DPiéu 2 Hop ddng ty quyén. Theo hd so va tai phién toa thé hién chi D c6
nguyén vong trd lai lam vi¢c nén theo khoan 1 Diéu 42 Bo luat Lao dong, Cong ty
phai nhan nguoi lao dong trd lai 1am viéc va tra tién luong cho chi D trong nhiing
ngay khong duoc 1am viéc. Trong dé, tién luong dugc xac dinh 1a mirc lwong theo
quy dinh phap luat da trir di 10,5% trich dong BHXH cho nguoi lao dong nhan véi
thoi gian ngudi lao dong khong duge 1am viée tir thang 8/2017 dén thang 9/2019;
sau do, Cong ty phai truy dong 32,5% cac khoan BHXH cho chi D trong nhiing
ngay chi D khong duoc lam viéc néu trén. Tai phién toa, bi don cung cép duoc cac
tai liéu xac dinh muc luong cua nguoi lao dong (hé théng thang, bang luong 2018
va khang dinh hang nim Cong ty déu ban hanh bang luong theo Nghi dinh cia
Chinh pha ban hanh) nén d co sé tinh toan cic khoan bdi thuong chi tra cho
nguoi lao dong. Can ctr tinh mirc lwong bdi thuong: Theo thang bang lwong nam
2016 ap dung cho ndm 2017 thi tinh dugc luong nhitng ngay chi D khong duogc
lam vi¢c thang 8, 9, 10, 11, 12/2017; con nam 2018, 2019 tinh trén co s& muc
luong tai thang bang luong ciia Cong ty cung cap. Tién luong trong nhiing ngay
khong dugc 1am viéc: Tir thang 8/2017 dén thang 9/2019: luong thang X 26 thang.
Trong d6, lwong thang = lwong co ban + phu cap, tham nién. Cy thé: 4.563.000
dong x 5 thang x (10,5% x 4.563.000 dong). 2018: (muc lwong 2018) x 12 thang -
(10,5% x mirc lwong x 12 thang). 2019: (mc lwong 2019) x 9 thang - (10,5% X
muc luong x 9 thang). BHXH va BHYT trong nhitng ngay chi D khong dugc lam
viéc: Luong x 26 thang x 32,5%. Theo quy dinh tai khoan 1 DPiéu 42 Bo luat Lao
dong, Cong ty phai tra it nhat 2 thang tién luong, chi D yéu cau 5 thang 1a phu hop,
vi vay chip nhén yéu cau cta chi D budc Cong ty phai tra tir 3 dén 4 thang tién
lwong 14 phit hop. Do Cong ty vi pham thdi han bao trudc nén con phai bdi thuong
cho chi D mot khoan tién twong Umg véi tién luong ctia chi D trong nhitng ngay
khong dugc bao trude theo khoan 5 Piéu 42 BLLD: Luong/24 ngiy cong x 45
ngay.

+ V& cac yéu cau khang céo khac: Tién tro cap thai san: Chi D khong duoc
huéng nhu phan tich cia ban an so thdm 1a ¢6 can cir. Truy ndp sb tién trén dong
cac khoan BH thang 5, 6, 7/2006: Do bang luong ma bi don ndp sung thé hién
Cong ty di tra luong bao gdm ca cac khoan bao hiém cho nguoi lao dong nén
nguyén don va bi don déu phai truy dong sd tién bao hiém chua dong va lai tuong
ung theo quy dinh cua Luat BHXH nhu so tham xac dinh 1a dang, tuy nhién, can
budc Cong ty phai truy dong ca phan ctia chi D. Cian ct theo quy dinh ctia Luat
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BHXH sau khi da khau trir phan déng ciia chi D tir khoan phai tra cho chi D. Yéu
cau truy nop cho chi D s6 tién dong bao hiém con thiéu tir thang 6/2006 dén hét
thang 5/2017 13 khong c6 can cir. Tién lwong 1am co sé dong BHXH thé hién trong
s6 BHXH phu hop véi quy dinh phéap luat va phu hop véi mic lwong thé hién tai
thang bang luong da duogc dang ky cua Cong ty nén khong c6 can ctr dé chip nhan
yéu cdu nay ctia nguyén don nhu Tda an so thim di tuyén 1 dung.

Véi cac phan tich trén, do vi pham thiéu sot da duoc Toa 4n cép phiic thim
khic phuc duoc nén dé nghi Hoi dong xét xir cin cir khoan 2 Diéu 308 Bo luat TS
tung dan su: Sira ban an so tham theo huéng chap nhan moét phan yéu cau khang
c40, mot phan yéu cau khoi kién: Huy quyét dinh chdm dat HDLD trai phap lut,
budc Cong ty phai bdi thudng, chi tra cho chi D nhitng khoan néu trén.

NHAN PINH CUA TOA AN:

Sau khi xem xét cac tai li¢u, chiing cur ¢6 trong ho so di duoc xem xét tai
phién toa, két qua tranh tung tai phién toa, yéu cau khang cao ctia nguyén don va y
kién cua dai dién Vién Ki€m sat nhan dan thanh pho Hai Phong tham gia phién toa.

- Vé thii tuc to tung:

[1] Vé tham quyén va quan hé phap luat: Toa an cip so tham da xac dinh
ding quy dinh cua phap luat.

[2] V& viéc thu thap céc tai lidu, ching ct: Theo cac tai liéu, chimg cr do
Toda an cap so tham thu thap, dbi véi 03 HPLPD gitta chi Pham Thi D va Coéng ty
Gidy SW c6 trong ho so vu an déu 1a ban photo, khong phai 1 chinh hay ban sao
dugc cong chung theo quy dinh cua phap luat. Tuy nhién, ca bi don va nguyén don
déu thira nhan viéc ky két HPLD giita cac bén va khong c6 y kién gi vé nodi dung
cua cac HDLD (ban photo) do bi don da ndp nén theo quy dinh tai Diéu 92 B6 luat
T tung dan sy, day la tinh tiét, sy kién khong phai chiing minh; mat khac, tai giai
doan xét xir phtic tham, bi don di cung cdp ban sao cac HPLD dugc ky két giita
chi Pham Thi D va Cong ty Gidy SW; bang luong cac thang 5, 6, 7/2006; hé théng
thang, bang luong ciia Cong ty di duoc ding ky tai co quan c6 thim quyén va
dugc niém yét cong khai tai Cong ty. Do d6, viéc thu thap tai liéu chung ct da
duoc khic phuc va dugc cong khai tai phién toa nén khong co6 can ctr dé chép nhan
khang céo cua nguyén don.

[3] Vé viéc sira d6i, bo sung don khai kién ctia nguoi dai dién hop phéap cho
nguyén don: Ngay 28/5/2019, 6ng Pham Vian H la nguoi dai dién hop phap cua
nguyén don c6 ndp cho Toa an cip so tham don khai kién bod sung. Theo Hop
dong Gy quyén ngay 14/9/2018, vé pham vi iy quyén, chi D khdng ay quyén cho
6ng H thuc hién viéc stra d6i, bd sung don khai kién nén cac yéu cau khai kién bod
sung do 6ng H ky khong nam trong yéu cau khoi kién ctia nguyén don. Tuy nhién,
dé dam bao quyén loi cua ngudi lao dong vé viéc dong BHXH, BHYT, BHTN va
trg cap thoi viéc sau khi CDHDPLD theo yéu cau khdi kién cta nguyén don, Toa 4n
van phai xem xét viéc CDHPLD giita chi Pham Thi D va Cong ty TNHH Giay
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SW Viét Nam. Pong thoi, theo ¥ kién cua chi D tai ban tudong trinh ngay
28/4/2020 thé hién chi da uy quyén va nhat tri v6i ndi dung don stra doi bo sung
don khoi kién do 6ng Pham Van Hoéa (nguoi dai di¢n theo ity quyén cua chi Pham
Thi D) ky va ndp.

- Xét yéu cau khang C&0 ciia nguyén don vé cdc yéu cau khdi kién

[4] Pbi v6i yéu cau Huy Quyét dinh CDHPLD sé 346/QD-CT ngay
01/8/2017 cia Cong ty va boi thuong thiét hai do CDHDLD tréi phap luat: Tai don
xin nghi viéc ngay 12/7/2017 do chi D ndp cho Cong ty, phan quy dinh vé viéc xin
nghi vi¢c da quy dinh 10 thdi han bao trudce khi xin nghi viéc va cac hau qua phap
Iy vé viéc xin nghi viéc. Chi D 1am don xin nghi viéc tir ngay 12/7/2017 va ngay
nghi viéc c6 hiéu luc tir ngay 01/8/2018, viéc lam don cua chi D 1a hoan toan tu
nguyén, khong bi ép budc, chi D cling 1a nguoi c6 du nang lyc nhan thirc dé biét 15
cac ndi dung da ghi trong don. Mit khac, trong don xin nghi viéc ¢ 02 loai tiéng
la Tiéng Viét va tiéng Trung Quéc, chi D da lam viéc tai Cong ty tir ndm 2006 dén
nam 2017 nén budc phai biét cac quy dinh cua Cong ty. Pén ngay 01/8/2017, cin
ctr theo don xin nghi viéc cua chi D, Cong ty c6 Quyét dinh CDHPLD, thé hién
Cong ty chap nhan don xin nghi viéc cta chi D nén viéc CDHPLD giira chi D va
Cong ty duoc xem 1a truong hop thoa thuan cham dut hop dong lao dong theo quy
dinh tai khoan 3 Piéu 36 Bo luat Lao dong. Mat khac, trong don xin nghi viéc
ngay 12/7/2017 ciing di c6 quy dinh vé viéc tao diéu kién cho ngudi lao dong xin
nghi viéc theo quy dinh 1a sau 03 thang néu c6 nguyén vong quay lai 1am viéc s&
duoc tuyén dung. Nhu vay thé hién chi D d3 tu nguyén CDHDLD khi nhan dugc
Quyét dinh CDHDLD va tién trg cap, chi D khong c6 ¥ kién gi va khong quay lai
lam viéc trong 03 thang sau khi nghi. Sau khi sinh xong, chi D ciling khong quay
lai 1am viéc va khéng co ¥ kién thé hién nguyén vong mudn quay lai lam viéc.
Trong qua trinh giai quyét vu an, chi D d& duoc Toa 4n tridu tdp nhung khong c6
mat tai phién toa dé dé nghi nguoi st dung lao dong nhan lai lam viéc mac du da
dugc Toa 4n giai thich vé quyén loi ciia minh. Do d6, viéc CDHPLD giita chi D va
Cong ty 1a su tu thoa nén viéc Cong ty ra Quyét dinh CDHPLD véi chi D 1a ding
quy dinh ctia phép luat va khong phai bdi thudng nén Hoi dong xét xir khong chap
nhan yéu cau khang cdo ndy cta nguyén don.

[5] P6i v6i yéu cau vé viéc budc Cong ty phai truy ndp sé tien BHYT,
BHXH trén dong tir thang 05/2005 dén hét thang 07/2006 va thang 07/2017, dong
thiéu BHXH, BHYT, BHTN dbi voi chi D tir thang 8/2006 dén hét thang 5/2017
cho co quan BHXH thanh phd Hai Phong: Do BHXH bit budc 1a loai hinh BHXH
do Nha nudc t6 chirc ma ngudi lao dong va ngudi sir dung lao dong phai tham gia
nén viéc chi D yéu cau Cong ty Gidy SW phai tra lai cho chi s tién tron dong
BHXH, BHYT la khong c6 cin ctr va khong dung quy dinh cta phap luat, s tién
trbn dong phai dugc truy nép cho co quan BHXH cé tham quyén. Tuy nhién, dé
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dam bao quyén loi ich hop phap cho nguoi lao dong, Toa 4n van xem xét qué trinh
d6ng Bao hiém x3 hoi cta chi D.

[6] Theo trinh bay ctia chi D, chi bat dau 1am viéc tir thang 05/2005 tai Cong
ty TNHH TC, dén thang 3/2006, Cong ty TNHH TC chuyén d6i TC ty TNHH
Giay SW. Tuy nhién, tai liéu trong hd so thé hién, Cong ty TNHH Giay SW Viét
Nam duogc thanh 13p, dang ky kinh doanh tir 31/3/2006, dén thang 05/2006 chi D
va Cong ty TNHH Giay SW ¢ ky HDLD dau tién c6 thoi han 01 nim. Do d6, chi
c6 co sO xac dinh thoi diém bat ddu dong BHXH, BHYT cua chi D bat dau tur
thang 05/2006. Cac thoi diém trudc thang 3/2006, Cong ty TNHH Gidy SW chua
thanh 14p va ciing khong ¢ co sd xac dinh cong ty duoc chuyén doi tir Cong ty
TC.

[7] Theo quy dinh tai khoan 1 Diéu 2 Luat Bao hiém xa hoi 2014, chi D
thudc ddi tugng phai dong BHXH nén Cong ty va chi D phai dong BHXH tir thang
05/2006 14 thoi diém bat dau 1am viéc theo HDLD. Tuy nhién, theo BHXH thanh
phé Hai Phong xéac nhan, thoi diém chi D bat dau dong BHXH 1a tir thang 08/2006.
Vi vay, Cong ty Giay SW da dong thiéu BHXH cho chi D cac thang 05, 06,
07/2006 nén phai c6 trach nhiém truy ndp tién BHXH, BHYT cho chi D tir thang
05/2006 dén thang 07/2006. Theo quy dinh tai Picéu 18 Nghi dinh 115/2015/ND-
CP ngay 11/11/2015 quy dinh chi tiét mot s6 Piéu ciia Luat BHXH vé bao hiém xa
hoéi bat bude: “Truy thu, truy déng tién lwong thang dong bao hiém xd héi bat budc
tai Khoan 4 Piéu 89 ciia Ludt Bdo hiém xd héi doi véi nguoi lao dong, nguoi su
dung lao dong triv cdc truong hop quy dinh tai Khodn 3 Piéu 122 ciia Ludt Bdo
hiém xd héi dwoc thwe hién nhw sau: 1. Cdc truong hop truy thu, truy déng tién
lirong thang déng bdo hiém xd héi bat budc doi véi ngudi lao dong, ngueoi sir dung
lao déng bao gom: a) Piéu chinh tang tién lwong thang da déng bao hiém xa hoi
cho nguoi lao dong, b) Dong bu thoi gian chuwa dong cua nguoi lao dong di lam
viéc ¢ nuée ngodi theo hop dong lao dong...”. Theo khoan 1 Piéu 38 Quyét dinh
595/QDb-BHXH ngay 14/4/2017 ctia Tong Giam ddc BHXH Viét Nam vé viéc Ban
hanh quy trinh thu BHXH, BHYT, BHTN, BHTN lao dong - bénh nghé nghiép;
quan 1y s6 bao hiém x3 hoi, thé bao hiém y té, cac truong hop truy thu bao gom:
Truy thu do tron déng (trudng hop don vi trén dong, dong khong du sb nguoi
thudc dién bat budc tham gia, dong khong dii sé tién phai dong theo quy dinh,
chiém dung tién dong BHXH, BHYT, BHTN, BHTNLD, BNN); truy thu déi véi
ngudi lao dong sau khi chim dut HPLD vé nudc truy dong BHXH cho thoi gian di
lam viéc & nudc ngoai theo HPLD chwa déng; truy thu do diéu chinh ting tién
luong da dong BHXH, BHTN, BHTNLD, BNN cho nguoi lao dong; céac truong
hop khac theo quy dinh ctia co quan c6 thim quyén.

[8] Theo quy dinh trén thi viéc trdn dong BHXH, BHYT cho chi D cac
thang 05, 06, 07/2006 1a hoan toan do 18i ctia Cong ty di dong khong du sd nguoi
thudc dién bat budc tham gia, day la truong hop phai truy thu do tron doéng; chi D
hoan toan khong biét viéc cong ty khong dong BHXH, BHYT cho minh. Theo
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Quyét dinh cia BHXH Viét Nam sb 722/2003/QD-BHXH-BT ngay 26/5/2003 vé
viéc ban hanh quy dinh quan 1y thu bao hiém xa hoi, bao hiém y té bat budc, tai tiét
2.1.1 diém 2.1 muc 2 quy dinh vé mirc déng BHXH, theo do: “Mirc 20% tién
lirong hang thang ddi véi cac doi twong quy dinh tai tiét 1.1.1 va 1.1.2 diém 1.1
muyc 1, trong dé nguoi sir dung lao déng déng 15% tong quy tién lwong thing,
nguwoi lao dong déng 5% tién hwong thang”. Tuy nhién, do Céng ty hoan toan co
18i trong viéc tron dong BHXH, BHYT cho chi D va tai phién toa phiic thim Céng
ty da nhan dong ca phan cua chi D phai dong nén Cong ty phai c6 trach nhiém
dong toan bo s tién trén dong 1a 20% mirc tién lwong hang thang cho Co quan
BHXH (bao gdm ca s tién chi D phai chiu khi dong) 1a 20% x 710.000 x 3 thang
= 426.000 dong va phai chiu toan b tién 14i tinh trén sd tién, thoi gian tron dong
va muc 13i sudt cham dong theo quy dinh cua phap luit.

[9] Do @6, co can c&t chip nhin yéu cau khai kién cta nguyén don va sta
mot phan ban an so tham veé sb tién cong ty Giay SW truy dong BHXH, BHYT
cho chi D trong céc thang 5,6,7/2006.

[10] P6i véi mirc luong dé 1am can cir dong BHXH, BHYT, BHTN: Theo
quy dinh tai khoan 2 Diéu 45 Nghi dinh 152/2006/ND-CP ngay 22/12/2006 cia
Chinh phu quy dinh Ngu’oi lao dong dong BHXH theo ché d6 tién luong do ngudi
st dung lao dong quyét dinh thi tién luong, tién cong thang dong BHXH la muc
tién luong, tién cong ghi trong hop dong lao dong”; Khoan 2 Diéu 89 Luat BHXH
2014 va khoan 1 Piéu 17 Nghi dinh s6 115/2015/ND-CP ngay 11/11/2015 vé viéc
huéng dan thi hanh mot s6 diéu cua Luat BHXH 2014 vé BHXH bét budc: “Tién
lirong thang dong BHXH déi véi nguoi lao dong dong BHXH theo ché dé tién
lirong do nguwoi sie dung lao ddng quyét dinh tai khodn 2 Piéu 89 Ludt BHXH dwoc
quy dinh nhiwe sau: 1. Tir ngay 01/01/2016 dén ngay 31/12/2017, tién lwong thing
déng BHXH la mirc lrong va phu cdp heong theo quy dinh ciia phdp ludt vé lao
dong ghi trong hop dong lao déng”. Pong thoi, mic dong BHYT duoc quy dinh
tai khoan 2 Piéu 14 Luat BHYT nim 2018: “Péi véi nguoi lao dong hudng tién
lirong, tién cong theo quy dinh cia nguoi siv dung lao déng thi cin civ dé dong
BHYT la tién lwong, tién cong thang dwgc ghi trong hop dong lao dong”. Theo do,
Cong ty Giay SW da dong BHXH, BHYT, BHTN cho chi D can ctr theo mirc
luong ghi trong HPLD 1a phu hop véi quy dinh cua phap luat va mic luong thé
hién tai thang bang luong d3 duoc Cong ty diang ky, cong khai nén viéc Toa an cap
so tham khong chap nhan yéu cau khai kién nay cua nguyén don 1a ¢ cin cir va
dang quy dinh.

[11] D6i voi yéu cau vé tién tro cdp thoi viée va tién 13i cham tra: Theo
khoan 5 Piéu 1 Nghi dinh 148/2018/ND-CP ngay 24/10/2018 vé viéc sta ddi, bd
sung mot sé diéu ciia Nghi dinh s6 05/2015/NB-CP ngay 12/01/2015 ctia Chinh
phu quy dinh chi tiét va huéng dan thi hanh mot s6 ndi dung ctia Bo ludt Lao dong;
quy dinh: “Thoi gian lam viéc dé tinh tro ccfp thoi viéc, tro ccfp mat viéc lam la
tong thoi gian nguoi lao dong da lam viéc thiee té cho nguwoi sir dung lao dong triv
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di thoi gian nguoi lao déng dd tham gia bdo hiém thdt nghiép theo quy dinh cua
phadp ludt va th0’l gian lam viéc da duoc ngu’m sit dung lao dong chi tra tro cdp
thoi vzec tro' cap mdt vzec lam truée dé (néu cd)....c) Thoi gian lam viéc dé tinh
tro cap thoi viéc, tro cap mat viéc lam cia nguoi lao dong dwoc tinh theo nam (du
12 théng); trwong hop cé thang 16 thi tir dii 01 thang dén dudi 06 thang dwoc tinh
bang 1/2 nam; tir dii 06 thang tré lén dwoc tinh bang 01 nam lam viéc.”. Theo do,
HPLD d co giita chi D va Cong ty thé hién thoi gian chi D 1am viéc cho Cong ty
tir thang 05/2006 dén hét thang 7/2017 1a 11 nam 02 thang. Thoi gian Cong ty
dong BHTN cho chi D tir thang 06/2009 dén thang 9/2011 va tir thang 11/2011 dén
thang 5/2017, tong thoi gian 12 7 ndm 11 thang. Thoi gian lam viée dé tinh tro cip
thoi viéc cho chi D 1a: 11 ndm 2 thdng - 7 ndm 11 thang = 3 ndm 3 thang (lam tron
1a 3 nam 6 thang). Murc luong dé tinh tro cap thoi viée 1a tién lwong binh quén theo
HPLD cua 06 thang lién ké trude khi ngudi lao dong théi viée (tién luong cac
thang 12/2016 va thang 1,2,3,4,5/2017) = (4.295.000 + 4.563.000 x 5 thang)/6 =
4.518.333 d6ng. Tién tro cap thoi viéc cta chi D la: % x 4.518.333 x 3,5 nim =
7.907.083 d6ng. Cong ty di thanh toan cho chi D sb tién 6.777.500 déng nén con
phai tiép tuc thanh toan so tién con thiéu 1a 1.128.582 dong (lam tron 1.129.000
d6ng) va 14i suét cta viéc chim tra nhu Toa an cap so thAm di xac dinh 13 ¢6 can
ctr, do d6, khong chap nhan khang cdo ciia nguyén don.

[12] Vé viéc boi thudng so tién chi D dang ra dugc huong ché do thai san do
Cong ty khdng déng BHXH cho chi D thang 7/2017 va lai cham tra: Theo khoan 3
Picu 85 Luat BHXH 2014 quy dinh: “Nguwoi lao dong khéng lam viéc va khong
huong tién lwong tiv 14 ngay lam viéc tré lén trong thang thi khéng dong bao hiém
xd héi thang d6. Thoi gian nay khéng dwoc tinh dé heong bdo hiém xa héi, triv
triwong hop nghi viéc huwéng ché do thai san.” Thang 6, 7/2017 chi D nghi 2 thang
v6i 1y do chita bénh tuy nhién chi D khong trinh bay 1y do va khong cung cap duoc
cac tai liéu thé hién viéc xin nghi phép theo ché do thai san cho Cong ty biét. Sau
khi c6 Quyét dinh CDHPLD, chi D ciing khong cung cip cho Cong ty cac tai liéu
thé hién viéc chi da xin nghi viéc theo ché do thai san dé Cong ty dugc biét. Ngoai
ra, trong thang 6, 7/2017 chi D khong c6 ngay cong nao va cac bén ciing khong
cung cap duoc tai liéu thé hién chi D dugc nghi huong luong. Do d6, viéc Cong ty
khong dong tién BHXH cho chi D thang 7/2017 1a ding quy dinh ctia phép luat va
thoi gian nay khong duoc tinh dé chi D duoc huéng BHXH. Viéc khong cung cap
day du tai liéu cho Cong ty dé dugc huong ché do thai san 1a trach nhiém cua chi D
nén Cong ty khong c6 15i trong viéc chi D khong dugc thanh toan tién bao hiém
thai san nhu Toa an cAp so thim da tuyén 14 c¢6 can ci.

[13] Nhu vy, tir nhitng phéan tich nhu trén, Hoi dong xét xtr xét thay khong
c6 can cir dé chap nhan yéu cau khang co clia nguyén don vé viéc hily ban an lao
dong so thim, tuy nhién, can sira mot phan ban an so tham vé viéc truy dong
BHXH, BHYT cua chi D trong cac thang 5,6,7/2006 theo hudéng budc Cong ty
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TNHH Giay SW phai chiu truy déng ca phan caa chi D va phai chiu toan b tién
141 tinh trén s tién, thoi gian trén dong va muc 13i sudt cham dong theo quy dinh
cua phéap luat.

- Vé dn phi lao dong: Can ct Diéu 147, Piéu 148 B luat T tung dan su;
can cir Diéu 26, Piéu 29 Nghi quyét sé 326/2016/UBTVQH14 ngay 30/10/2016
cua Uy ban Thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan
1y va sir dung an phi va 1€ phi Toa an.

[14] An phi lao dong so tham: Cong ty TNHH Giay SW Viét Nam phai chiu
300.000 dong an phi lao dong so tham. Chi Pham Thi D khong phai chiu an phi lao
dong so tham.

[15] An phi lao dong phtc thim: Do mot phan khang céo cua nguyén don
dugc chap nhan nén nguyén don khong phai chiu an phi lao dong phuc tham.

Vi cac 1€ trén,

QUYET PINH:

Can ctt DBiéu 32, Piéu 35, diém a khoan 1 Piéu 39, Piéu 296, khoan 2 Diéu
308, Piéu 309 Bo luat T tung dén su;

Can ctr khoan 3 Piéu 36, Piéu 186 Bo luat Lao dong; Dicu 85, Diéu 86,
Picu 89 Luat Bao hiém x3 hoi; Nghi dinh 12/1995/ND-CP; Nghi quyét
115/2015/ND-CP; Nghi quyét 152/2016/ND-CP; Quyét dinh 595/QD-BHXH ngay
14/4/2017; Quyét dinh cua BHXH Viét Nam s 722/2003/QD-BHXH-BT ngay
26/5/2003;

Cin co Diéu 26, Piéu 29 Nghi quyét 326/2016/UBTVQHI14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi;

Xir: Chap nhan mét phan yéu cau khang cdo ciia nguyén don; sira Ban an so
tham; cu thé:

1. Bugc Cong ty TNHH Gidy SW Viét Nam phai truy dong BHXH cho chi
Pham Thi D trong cac thang 5,6,7/2006 la 710.000 x 20% x 3 thang = 426.000
dong.

Ngoai sd tién trén, Cong ty TNHH Gidy SW Viét Nam con phai chiu tién 13i
do cham déng BHXH véi 13i suit theo quy dinh cta phap luat bao hiém xa hoi
tuong Uimg véi thoi gian cham dong.

2. Buoc Cong ty TNHH Gidy SW Viét Nam phai thanh toan cho chi Pham
Thi D s6 tién trg cap thoi viéc con thiéu 1a 1.129.000 dong va 235.208 dong tién lai
cham tra tinh tir thang 8/2017 dén ngay xét xir so tham. Tong cong 1a 1.364.208
dong.

Vé an phi:
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- An phi lao dong so tham: Céng ty TNHH Gidy SW Viét Nam phai chiu
300.000 dong an phi lao dong so tham. Chi Pham Thi D khong phai chiu an phi lao
dong so tham.

- An phi lao dong phtic tham: Chi Pham Thi D khong phai chiu 4n phi lao
d6ng phuc tham.

Truong hop ban an, quyét dinh duogc thi hanh theo quy dinh tai Diéu 2 Luét
thi hanh an Dan sy thi ngudi duoc thi hanh, nguoi phai thi hanh an c6 quyén thoa
thuan thi hanh an, quyén yéu cau thi hanh én, tu nguyén thi hanh an hoac bi cudng
ché thi hanh an theo quy dinh tai cac Piéu 6, 7 va 9 Luat thi hanh an dan su; thoi
hi¢u thi hanh an duogc thuc hién theo quy dinh tai Diéu 30 Luét thi hanh an dan su.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQI PONG XET XU PHUC THAM

- VKSND TP Hai Phong; AN 3 3 :
_ Chi cuc THADS quan DK: THAM PHAN-CHU TQA PHIEN TOA
- TAND quén DK;

- Puong sy (dé thi hanh);

- Luu: Ho so, HCTP.

Vii Thj Thu Ha
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