TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
TINH PONG NAI Poc lap - Tw do - Hanh phiic

Bén 4n s6: 11/2020/LD-PT

Ngay 22-5- 2020

VIV: “Tranh chdp yéu cau béi thuong
thiét hai khi cham dirt hop déng lao dong”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN TiNH PONG NAI

- Thanh phan Hpi dong xét xir phiic thdm gom cg:

Thdam phdan — Chii toa phién toa: Ba Hoang Thi Thu Minh.

Cdc Tham phdn: Ba Truong Thi Thao.

Ba Binh Thi Kiéu Luong.

- Thw ky phién toa: Ba Phan Thi Ngan-Thu ky Toa &n nhan dan tinh
Pong Nai.

- Pai dién Vién Kiém sdt nhén din tinh Pong Nai: Ba Pang Thi Thanh
Tam - Kiém sat vién tham gia phién toa.

Ngay 22 thang 5 nam 2020, tai tru sé Toa 4n nhan dan tinh Pong Nai xét
xtr phuc thim cong khai vu an thu 1y s6: 01/2020/TLPT-LD, ngay 14 thang 02
nam 2020 v&: “Tranh chdp yéu cau béi thirong thiét hai khi cham dirt hop dong
lao déng”. Do Ban an lao dong so tham so: 01/2019/LP-ST, ngay 20 thang 11
nam 2019 cua Toa an nhan dan huyén Cam My bi khang céo.

Theo Quyét dinh dua vu 4n ra xét xir phtic tham so: 08/2020/QP-PT, ngay
10 thang 3 nam 2020 va Thdng bo tam dimg mé phién toa s 04/TB-TA ngay
01/4/2020; Thong bao thdi gian, dia diém md& phién toa sé 09/TB-TA ngay
22/4/2020 va Quyét dinh hodn phién toa phuc thim sé 15/2020/QD-TA ngay
13/5/2020, gitra cac duong su:

1. Nguyén don: Cong ty C6 phan R.

Pia chi tru so: duong Nguyén Hué, phuong Bén Nghé, Quéan 1, Thanh
phd H6 Chi Minh;

Nguoi dai dién theo phap luat: Ba Vi Thi P, sinh nam1982;

Nguoi dai dién theo ty quyén: Ong Truong Ngoc M, sinh nam 1991;

Cung dia chi lién lac: duong Nguyén Hué, phuong Bén Nghé, Quan 1,
Thanh phb H6 chi Minh (Theo vin ban ty quyén ngay 28/11/2018);



2. Bi don: Ba Luong DPtrc Thi Triac H, sinh nam 1989;

Pia chi: 4p Hoan Quan, x3 Long Giao, huyén Cam My, tinh Pong Nai;

Nguoi dai dién theo ty quyén: Ong Hoang V4 Minh T, sinh ndm 1995;

Dia chi: khu phd 7, phudng Thong Nhat, thanh phd Bién Hoa, tinh Dong
Nai; Dia chi lién hé: duong C6 Bic, phuong C6 Giang, Quan 1, Thanh phd Ho
Chi Minh (Theo van ban ty quyén ngay 27/11/2018).

3. Nguoi khang cao: Cong ty C6 phan R.

(Ong M, ong T c6 mit).

NOQI DUNG VU AN:

Theo ban én so tham:

* Tai don khoit kién ngay 02/7/2018, cac ban ty khai va qua trinh td tung
tai Toa an, nguyén don 1a Cong ty C6 phan R do cac dai dién theo iy quyén
trinh bay: Ngay 28/5/2014 Coéng ty R c6 ky hop dong lao dong véi ba Luong
Puc Thi Trac H dén ngay 28/5/2015 hét hop dong; nén ngay 29/5/2015 ¢6 ky lai
hop dong thoi gian 1am viée 1a dén ngay 29/5/2019. Véi ndi dung 1a ba H lam vi
tri 12 nhan vién kinh doanh cho Céng ty. Trong hop dong c6 thoa thuan noi dung
néu ba H nghi viéc tai Cong ty thi trong vong 6 thang ké tir ngay nghi lam ba H
khéng dugc 1am viée cho bat clr cong ty nao lién quan dén nganh nghé cua Cong
ty R, gi6i han khong dugc 1am trong khu vuc 1a thanh phé HO Chi Minh, Binh
Duong, Long An, Tay Ninh, Ba Ria Viing Tau, Pong Nai. Pong thoi hop dong
cling ¢6 quy dinh sau khi nghi viéc trong vong 24 thang tuyét doi khong sir dung
hodc cung cip thong tin, trao d6i, chuyén nhuong, ban thong tin khach hang ciia
cong ty.

Pén khoang thang 01/2018, ba H c6 don xin nghi viéc va Cong ty ra
Quyét dinh cham dat hop dong v6i ba H 13 vao ngay 01/3/2018. Sau d6 khoang
dén dau thang 5/2018 thi Cong ty R phat hién ba H tham gia lam viéc tai Cong
ty Quéc té S, dia chi 1au 10, tdoa nha Paxsky, s6 51, duong Nguyén Cu Trinh,
Quan 1, thanh phé Ho Chi Minh, 14 cong ty cung nganh nghé cho thué vin
phong nhu Céng ty R, dong thoi ba H con c6 hanh vi 18i kéo khach hang cua
Cong ty R qua ky hop dong thué van phong cua Cong ty S, dién hinh 1 2 cong
ty TNHH MTV D va Cong ty TNHH Z; dong thoi ba H con sir dung mau hop
ddng, phu luc hop dong cia cong ty CP R dé 1am hop dong giao dich cho Cong
ty S, diéu d6 chimg minh qua ban hop dong ma ba H da gui cho mot khach hang
tén N qua thu dién tir ma nguyén don da cung cap.

Nhu vy, khong phai ngiu nhién ma hai Cong ty Zo va D truéc day la



khach hang do ba Huyén chim soc lic lam viéc tai Cong ty Cp R vira hét hop
d6ng lai qua bén ky hop dong thué vian phong voi Cong ty S.

Vi viée suy luan mot cach logic va khach quan thi ba H da c6 su tac
dong d6i vai hai khach hang trén, tire d6 chinh 12 hanh vi 16i kéo khach hang va
viéc st dung mau hop dong cua R, d6 chinh 1 hanh vi tiét 16 bi mat thong tin,
co sO dir liéu cta cong ty R; dong thoi viée ba H sau khi nghi viéc khoang 2
thang sau da lam cho Cong ty S 14 cong ty c6 dija chi tai thanh phé H6 Chi Minh,
cing nganh nghé voéi R; nhu viy thi theo nhu théa thuén trong hop dong lao
dong s6 02-2015/HPLD ngay 29/5/2015 thi ba H d3 vi pham theo diém e khoan
3.2 Piéu 3 cua Hop dong.

Dbi véi ban ghi 4m do nguyén don cung cap cho Toa an, muc dich 1a dé
chtng minh viéc dai dién ctia Cong ty Cp R da dén trao ddi v6i ba H vé viéc dé
nghi ba H chdm dat nhitng viéc 1am nhu trén nhung ba H khong hop tac va phia
bi don ciing 6 thira nhan sau khi nghi viéc thi phia nguyén don da dén gap ba H
dé noi chuyén, nén dai dién phia nguyén don ciing khong dé nghi giam dinh ban
ghi am.

Nay cong ty CP R khoi kién yéu cau ba H chdm dut hanh vi 16i kéo khach
hang, cung cép thong tin cta Cong ty, sit dung cac mau hop dong cua cong ty dé
giao dich cho cong ty khac. Pong thoi yéu cau ba H phai bdi thuong 20 thang
lrong theo murc lwong trung binh do Coéng ty da tra cho ba H trudc day la
9.850.000 dong/thang x 20 thang 1a 197.000.000 dong.

* Tai ban ty khai ngay 23/10/2018, bién ban ddi chat, bién ban hoa giai va
qua trinh t6 tung tai Toa 4n dai dién theo Gy quyén cua bi don trinh bay:

Ba H thong nhét thoi gian ky hop dong giira ba H va Cong ty R va thoi
gian nghi viéc ctia ba H tai Cong ty; noi dung hop dong théng nhét nhu 10 trinh
bay ctia dai dién cua nguyén don. Tuy nhién, sau khi c6 Quyét dinh chdm dut
hop dong vao ngay 01/3/2018 thi ba H van & lai cong ty dé thuc hién viéc ban
giao cong viéc dén thang 4/2018 méi chinh thic nghi viéc. Sau khi nghi viéc vi
c6 moi quan hé quen biét v6i ngudi lam viée tai Cong ty S, nén khoang cudi
thang 5/2018 ba H chi c6 dén phu gitip mot sd cong viée don gian cho Cong ty S
nhung khong thuong xuyén, chi khi nao ranh thi méi dén phy giup, khong co ky
két hop ddng, ciing nhu khong c6 thoa thuan gi vé luvong. Ba H cang khong phai
1a thanh vién sang 1ap Cong ty S.

Viéc Cong ty R cho rang ba H c6 hanh vi 16i kéo khach hang tir phia
Cong ty 1a khong dung; nguyén don khong co6 chimg cir, tai liéu ndo dé ching
minh d6i v6i hanh vi 161 kéo khach hang cua ba H ma chi 1a su phan doan, suy



dién mang tinh chi quan; dong thoi viée cac Cong ty Z va Cong ty B ky Hop
d6ng thué van phong ctia Cong ty S 1 hoan toan trén co so tu nguyén théng qua
van ban tra 10i caa hai Cong ty. Bdi voi viée nguyén don cho ring ba H str dung
mau hop dong va phu luc hop dong cua nguyén don 13 khong cé, cac mau hop
d6ng thi BO luat Dan sy ciing dd c6 quy dinh, cac diéu khoan khi ky két hop
d6ng thi déu phai co, nén viéc nguyén don cho rang ba H di sir dung miu cua
Cong ty 1a khong dung; dong thoi khi cham dat hop dong ba H da giao toan bo
cac tai li€u, tai sdn cho bén cong ty.

Theo nhu thoa thuén tai diém e Piéu 3.2 cua hop dé)ng 6 02/2015, vé han
ché viéc 1am cta nguoi lao dong trong vong 6 thang sau khi nghi viéc 13 vi pham
quy dinh vé quyén duoc tu do 1am viéc cua cong dan do Hién Phap, Luat Lao
dong, Luat viéc lam; dong thoi tai ban hop ddng nay khong co diéu khoan nao
bao luu dbi voi khoan thoa thuan trén ciia hop dong. Nén khi Cong ty Cp Replus
ra quyét dinh chdm dit hop ddng lao dong véi ba H thi hop dong trén da khong
con ¢6 hiéu luc. Pong thoi, thoa thuan hop dong trai voi quy dinh phéap luat thi
hop dong dé ciing vo hiéu.

Pbi véi file ghi 4m cude nodi chuyén giira ba Vil Thi P va ba H thi bj don
khong dong ¥ v6i ban ghi am trén. Bai 18, do viéc ghi am 1a ba H khong biét;
sau khi nghi viéc thi c6 1an ba P ciing c6 dén giap ba H noi chuyén vai 1an va thoi
gian ciing di lau, nén ba H khong thé nhé ndi dung nhitng cudc néi chuyén do
va ciing khong thé xac dinh dugc ban ghi am co cat, ghép hay khong. Véi toan
bd nhitng v kién trén thi ba H khong dong y véi toan bd yéu cau cia phia
nguyén don.

Tai Ban an lao dong so tham sé: 01/2019/LD-ST ngay 20 thang 11 nam
2019 cua Toa an nhan dan huyén Cam My can cr diém b khoanl Piéu 32, diém
¢ khoan 1 Diéu 35, diém a khoan 1 Diéu 39; Diéu 147; Diéu 266 cua Bo luat
TTDS; Diéu 10, Piéu 23, Piéu 200 Bo luat Lao dong 2005; Nghi quyét sb
326/2016/UBTVQH14 ngay 30/12/2016 quy dinh vé mic thu, mién, giam, thu,
ndp, quan ly va st dung an phi va I¢ phi Toa an.

Tuyén xu:

Khéng chip nhan yéu cau khoi kién ctia nguyén don 13 Cong ty C6 phan
R vé viéc yéu cau boi thuong thiét hai khi chdm dit hop dong lao dong d6i vai
ba Luwong Dirc Thi Trac H.

Vé an phi: Budc Cong ty C6 phan R phai ndp an phi LDST 1a 5.910.000
d6ng (Nam triéu chin trim mudi nghin dong), khau trir vao sb tién 5.190.000
dong (Nam triéu mot tram chin muoi nghin dong) tam tng 4n phi da nop tai



Bién lai thu tién sb 004513 ngay 08/10/2018 ctia Chi cuc Thi hanh 4n déan sy
huyén Cam M¥. Cong ty C6 phan R con phai nop thém sé tién 720.000 dong
(Bay tram hai muoi nghin déng) an phi.

Ngoai ra, ban &n con tuyén vé quyén khang cdo cta cac duong su.

Ngay 05/12/2019, nguyén don Coéng ty C6 phan R khang co cho rang
Toda 4n so tham danh gia ching ctr khong khach quan, tuyén an trai ngugc véi
thuc té 13 anh huong quyén loi ctia nguyén don dé nghi Toa an nhan dan tinh
Pong Nai sira ban 4n so tham, chip nhén toan bd yéu cau khoi kién cua nguyén
don.

Pai dién Vién kiém sat nhan dan tinh Pong Nai phat biéu:

V& hinh thtrc: Pon khang céo cta nguyén don dugc ndp trong han luat
dinh theo quy dinh tai Piéu 273 B luat T6 tung dan sy nén dugc xem xet theo
thu tuc chung.

V& noi dung khang cao: Can cu Piéu 10 BO luat Lao dong nd1 dung thoa
thuan ctia cc bén vé nghia vu cta nguoi lao dong khi chdm dut hop dong lao
d6ng mic du cac bén tu nguyén nhung di han ché quyén duoc lam viée ctia ba
Huyén nén thoa thuan nay trai véi quy dinh cua phap luat.

Cong ty Z va Cong ty b thué van phong ctia cong ty S la tu nguyén lya
chon dich vu. Cac cong ty nay cling khéng dinh viéc ho lua chon dich vu la tu
nguyén, khong bi ai 161 kéo, ép budc va cling khong chiu sy tac dong tur ba H.
Mit khac khi ho ky két hop dong véi cong ty S thi hop dong véi cong ty CP R
da hét han. Ba H khong thira nhan minh c6 hanh vi 16i kéo khach hang cta cong
ty R, ban than cong ty R ciing khong dua ra dugc chirmg cir chirng minh.

Dbi voi mau hop dong thoa thuan giao dich giita cac bén theo quy dinh
ctia Bo luat Dan sy déu c6 quy dinh chung, cac biéu mau nay ciing khong thudc
d6i tuong phai dang ky ban quyén vé sé hitu tri tué nén né mang tinh chung,
khong thudce bi mat kinh doanh.

Ban 4n so tham nhan dinh diéu khoan quy dinh tai diém e Piéu 3.2 cia
hop dong s6 02/2015 ngay 29/5/2015 dugc ky két giita Cong ty CP R va ba H 13
khong phtl hop véi quy dinh phap luat, nén khong chap nhan yéu cau khoi kién
ctia CONg ty Co phan R 14 c6 co so. Khang cao ctia COng ty C6 phan R khong co
co sO nén khong dugc chap nhan. D& nghi Hoi dong xét xir: Cin ctr khoan 1
Diéu 308 Bo luat T4 tung dan su, giir nguyén ban an so tham sé 01/2019/LDST
ngay 20/11/2019 ciia Toa 4n nhan dan huyén Cam My.

NHAN DPINH CUA TOA AN:



Sau khi nghién ctru céc tai li€u c6 trong hd so vu 4n duoc thim tra tai
phién tda va cin ct vao két qua tranh luan tai phién tda, Hoi dong xét xir nhin
dinh:

[1] Vé 6 tung: Pon khang cdo cua nguyén don dugc ndp trong han luat
dinh theo quy dinh tai Piéu 273 B luat T6 tung dan sy nén dugc xem xét theo
thu tuc phuc tham.

[2] Vé thoi hiéu khoi kién, quan hé phéap luat va tham quyén: Thoi hiéu
khoi kién dam bao theo Diéu 202 Bo luat Lao dong. Toa an cip so tham da xac
dinh dng thAm quyén giai quyét vu an va quan hé phap luat tranh chp.

[3] Vé ndi dung khang cdo: Nguyén don Cong ty C6 phan R khang cio
cho rang Toa 4n cap so tham danh gia chimg ctr khong khach quan, tuyén an trai
nguoc véi thuce té 13 anh huong quyén loi cia nguyén don dé nghi Toa an nhan
dan tinh Déng Nai sira ban 4n so tham, chép nhan toan bo yéu cau khoi kién cta
nguyén don.

Tai T0a an cip phtc thaim nguyén don Cong ty Co phan R khong cung
cap tai liéu chimg ctr méi.

Qua nghién ctru toan bd céc tai liéu chimg ctr do Toa an cap so tham thu
thap c6 trong hd so vu 4n va xem xét ndi dung khang céo cta nguyén don, Hoi
d6ng xét xir phuc thAm nhan thiy nhu sau:

Viéc ky két hop dong lao dong s6 02/2015 ngay 29/5/2015 dén khi co
quyét dinh s6 01-03/2018/QD ngay 01/3/2018 cham dit hop dong lao dong giita
Cong ty C6 phan R voi ba Luong Ptic Thi Tric H, day 1a tinh tiét su kién trong
vu 4n cac bén duong su thira nhan va khong tranh chap.

Tuy nhién, Cong ty C6 phan R cho rang ba H sau khi nghi viéc vao ngay
01/3/2018, dén khoang thang 5/2018 da lam viéc tai Cong ty S co tryu so tai
thanh phé H6 Chi Minh 1a vi pham tai diém e Diéu 3.2 cua hop dong lao dong
“trong vong 6 thang nguodi lao dong sau khi nghi vi¢c khong dugc phép lam cho
bat cir c4 nhan to chirc nao c6 hinh thirc kinh doanh tuong tw nhu hinh thic kinh
doanh cua nguoi sir dung lao dong hodc cho ddi thii canh tranh clia ngudi sir
dung lao dong ma céc cé nhan, t6 chirc nay co tru s& hoac hoat dong trén dia ban
Thanh phé Ho Chi Minh, Pong Nai, Binh Duong, Long An, Tay Ninh, Ba Ria
Viing Tau” ma ba H da ty nguyén thoa thuan ky két voi Cong ty C6 phan R. Vé
ndi dung hai bén tu thoa thuan trong hop dong lao dong néu trén, Hoi dong xét
Xt can ct Piéu 10 B luat Lao dong quy dinh “Nguoi lao dong duoc lam viéc
cho bat ky nguoi sir dung lao dong nio va & bat ky noi nao ma phap luat khong



cAm”. Vi vay, thdéa thuan cta cac bén tai diém e Piéu 3.2 cta hop déng lao dong
la khong phu hop quy dinh phap luét.

Cong ty C6 phan R cho rang do ba H vi pham diém e Piéu 3.2 cta hop
ddng lao dong sau khi nghi viéc nén theo thoa thuan tai Diéu 6 ctia hop ddng lao
dong thi ba H phai bdi thuong cho Cong ty C6 phan R 20 thang lwong theo mirc
luong trung binh ma Coéng ty da tra cho ba H trude khi nghi viée 1a 9.850.000
dong x 20 = 197.000.000 ddng va cham dat hanh vi 16i kéo, str dung mau hop
dong cua Cong ty C6 phan R. Nhu di nhan dinh trén, thoa thuan cta cac bén tai
diém e Diéu 3.2 ctia hop dong lao dong 14 trai quy dinh phap luat nén khong 1am
phat sinh quyén va nghia vu cac bén. Mit khac theo tai liéu thu thap trong ho so
vu an Cong ty Z va Cong ty b khrflng dinh viéc ho lua chon dich vu la tu
nguyén, khong bi ai 161 kéo, ép budc cling khong chiu su tac dong tir ba H va khi
ho ky két hop dong voi cong ty S thi hop dong voi Cong ty C6 phan R da hét
han. Ba H khong thira nhan minh ¢6 hanh vi 161 kéo khach hang ctia Cong ty Co
phan R, Cong ty R ciing khong dua ra duoc ching cit chimg minh cho viéc ba H
16i kéo khach hang va tiét 16 bi mat kinh doanh ctia cong ty. Pbi voi mau hop
dong thoa thuan giao dich gitta cac bén theo quy dinh ctia Bo luat Dan su déu co
quy dinh chung, cac biéu mau ndy ciing khong thudc d6i twong phai ding ky ban
quyén vé s& hitu tri tué nén khong thudc bi mat kinh doanh.

Nhu vay, thoa thudn tai diém e Diéu 3.2 ctia hop dong s6 02/2015 ngay
29/5/2015 duoc ky két gitta Cong ty C6 phan R va ba H 1a trai quy dinh phap
luat, Cong ty C6 phan R khong ching minh dugc hanh vi 16i kéo nén yéu cau
khai kién ctia Cong ty C6 phan R budc chi H phai boi thuong 20 thang luong
v6i s6 tién 197.000.000 dong va chdm dut hanh vi 16i kéo, st dung miu hop
ddng ctia Cong ty C6 phan R 1a khong cd co sé nén Toda an cap so tham khdng
chap nhan yéu cau khoi kién cua nguyén don 1 ¢6 cin ctir. Khang co ciia Cong
ty C6 phan R khong c6 co s& nén khong dugc chap nhan can gitt nguyén ban an
so tham.

[4] Quan diém va dé nghi cta dai dién Vién kiém sat nhan dan tinh Pong
Nai phit hop nhan dinh ctia Hoi dong xét xur.

[5] V& an phi phtc thim: Cong ty C6 phan Replus phai chiu an phi phic
tham.

Vi cac 1€ trén;

QUYET PINH:

Can ctr khoan 1 Diéu 308 Bo luat TH tung dan su 2015; Nghi quyét $6:

326/2016/UBTVQH14, ngay 30/12/2016 cua Uy ban Thudng vu Qudc hoi quy



dinh vé murc thu, mién, giam, thu, ndp, quan ly va sir dung an phi va 1& phi Toa
an.

Ap dung Diéu 10, Piéu 23, Piéu 200 cua Bo luat Lao dong.

Khoéng chap nhan khang co ciia Cong ty Co phan R, gilt nguyén Bén an
so tham s6 01/2019/LD-ST, ngay 20 thang 11 nim 2019 cta Toda an nhan dan
huyén Cam My.

Tuyén xu:

Khong chap nhan yéu cau khoi kién ctia Cong ty C6 phan R vé viéc yéu
cau boi thudng thiét hai khi chdm dut hop dong lao dong d6i voi ba Luong Dic
Thi Trac H.

V& an phi so thim: Budc Cong ty C6 phan R phai chiu an phi LDST la
5.910.000 dong (nam triéu chin trim muoi nghin dong), trr vao sb tién
5.190.000 dong (ndm triéu mot tram chin muoi nghin déng) tam ung 4an phi da
ndp tai Bién lai thu tién s6 004513 ngay 08/10/2018 ctia Chi cuc Thi hanh an
dan sy huyén Cam My. Cong ty C6 phan R con phai ndp tiép sé tién 720.000
d6ng (Bay tram hai muoi nghin dong) an phi.

Vé an phi phiic thim: Cong ty C6 phan R phai chiu 300.000d, duoc trir
vao tién tam tmg an d3 nop tai Bién lai thu tién sé 0001722 ngay 18/12/2019
cua Chi cuc Thi hanh an dan sy huyén Cam M§.

Ban an phuc tham c6 hiéu luc phap luat ké tir ngay tuyén an.

Noi nhin: TM. HQOI PONG XET XU PHUC THAM

- VKSND T. Bdng Nai; THAM PHAN - CHU TOA PHIEN TOA
- TAND H. Cam M¥;

- THADS H. Cam My;

- Céc duong su;

- Luu. (da ky)

Hoang Thi Thu Minh



