TOA AN NHAN DAN CAP CAO CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHI MINH Poc 1ap — Tw do — Hanh phuc

Ban an s6: 06/2018/DS-PT
Ngay: 16/01/2018
V/v: “Tranh chap quyén s¢ hiru nha”

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHI MINH

- Thanh phan Hai déng xét xi¢ phuic tham gém co:

Thdm phéan - Chui toa phién toa: Ba Mai Thi Tu Oanh
Céc thdm phan: Ba Tran Thi Thu Thuy
Ong Phan Vin Yén

- Thur ky phién toa: Ba Tran Thi Kim Yén — Thu ky Toa 4n nhan dan cap
cao tai Thanh pho H6 Chi Minh

- Dgi dign Vign kiém sat nhan dan cap cao tgi Thanh phé Hé Chi Minh
tham gia phién toa: Ong Lé Van Hong - Kiém sat vién.

~ Ngay 16 thang 01 ndm 2018, tai try s¢ Toa 4n nhan dan cap cao tai Thanh
pho Ho6 Chi Minh xét xtr phiic tham cong khai vu an thu 1y s0: 206/2017/TLPT-
DS ngay 25 thang 8 nam 2017 vé viéc “Tranh chap quyén s& hiru nha”

Do bén 4n dan sy so tham $6:397/2016/DS-ST ngay 26 thang 4 nam 2016
ctia Toa an nhan dan Thanh pho H6 Chi Minh bi khang cao.

Theo Quyét dinh dua vu an ra xét xi phac tham s6 700/2017/QD - PT
ngay 26 thang 10 nam 2017 gitra cac duong su:

- Nguyén don: Ong Pham Thanh T, sinh nim 1983
Pia chi: Puong Q, Khu phd x, phuong X, thi xa L, tinh Pong Nai — Vang mit.

Nguoi dai dién hop phap cua nguyén don: Ong Trz}il} Q}l(”')c T1, sinh nam
1979 ; Dia chi: duong s0 Y, Phuong Z, Quan Z2, Thanh pho H6 Chi Minh (Theo
gidy uy quyén lap ngay 20/02/2013) — C6 mat.

- Bi don: Ba Truong Thi Bach N, sinh ndm 1957; Dia chi: duong 1C, khu
dan cu N — B, phuong A, quan B, Thanh pho H6 Chi Minh.

Nguoi dai dién hop phdp ciia bi don: Ong Huynh Minh V, sinh ndm 1972 ;
bia chi: H, Phuong Z1, Quan Z2, Thanh phdé H6 Chi Minh (Theo van ban uy



qqyén lap ngay 15/9/2017 cua Vian phong cong chimg Lé Thi Riéng Thanh pho
HO Chi Minh) — C6 mat.

- Ngueoi cé quyén loi, nghia vu lién quan:

1. Ba Bui Thay H, sinh ndgm 1994 ;bia chi: duong 1C, khu dan cu N — B,
phuong A, quan B, Thanh pho H6 Chi Minh — Vang mat.

2. Ba Nguyén Ngoc H1, sinh ndm 1979 ; Bia chi: P- TN — USA — Véng mit.

3. B’é Cao Thi L¢ H2, sinh ndm 1968 ; Dia chi: Ap X1, xi B, huyén B,
Thanh pho H6 Chi Minh- Vang mat.

- Nguoi lam chung:

1. O’ng Yumlg Minh C, sinh ndm 1960 ; Dia chi: T, Phuong Z2, quan G,
Thanh phé H6 Chi Minh.

Pia chi tam tra: Puong s6 Z3, Phuong Z2, quan G, Thanh phd Ho
Chi Minh - Vang mat.

2. Ong Nguyén Vin H3, sinh nim 1979 ; Dia chi: Puong L, Tp P tinh Lam
Dong Vang mat.

- Nguroi ¢0 khéng céo: Bi don ba Truong Thi Bach N
NQI DUNG VU AN:

Tai don khoi kién va g’dc ban tw Ighai, nguyén don ong Pham Thanh T c0
nguoi dai dién theo uy quyen la éng Tran Quoc T1 trinh bay:

Ong va ba Nguyén Ngoc H1 két hon tai Hoa Ky va ly hén nam 2012.
Trude khi ly hon, ong co6 vé Viét Nam tham gia dinh vo & Thanh phé H6 Chi
Minh. Vi muén c6 chd ¢ khi vé Viét Nam nén 6ng di mua thira dat dién tich
4,5mx20m tai khu dan cu N-B, phuong A, quan B, Thanh phd H6 Chi Minh véi
gia gan 1.650.000.000d6ng. Thoi diém nay do khong du diéu kién ding tén chu
quyén nha tai Viét Nam nén 6ng c6 nhd me vo 14 ba Truong Thi Bach N dtng
tén gitm. Ong d3 chuyén tién mua dat thong qua cong ty VN USA Enterprises
(dia chi 5150 Buford Hwy Suite A Doraville, GA 30340 USA) 2 lan: Ngay 14
thang 6 nam 2011 chuyén so tién 20.000 USD, ngay 09 thang 8 nam 2011
chuyén s6 tién 20.000 USD, tong cong 1a 40.000 USD, viéc chuyén tién déu co
bién nhan. Ngoai ra, thong qua nguoi than quen trong gia dinh dng con giri tién
cho ba N nhiéu lan dé c6 chi phi xdy nha. Pé c6 can nha nhu hién trang, ong nho
6ng Luu Thanh L chiu trach nhiém thiét ké, 6ng Nguyén Vin H3 chiu trach
nhiém thi cong va ong Vuong Minh C giam sat thi cong. Toan bd tién mua dat,
tién vat tu, cong thg, mua sam dd trang tri noi that déu l1a tlen cua ong, ba N la
ngudi nhan tién do ong gui vé tir Hoa Ky, mdi 1an nhén tién ba N déu co xac
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nhan bﬁng email. Nha dugc xay dung voi cAu trac mot trét, mot lung, hai lau toa
lac tai dia chi duong 1C, khu dan cu N-B, phuong A, quan B, Thanh phé HO Chi
Minh. Khi c6ng trinh hoan thanh, 6ng du dinh s& hoi huong Vé Viét Nam nén da
dé nghi ba N hoan tra lai tai san 1a quyén sir dung dét va quyen s hitu can nha
néu trén nhung ba N khong ddng ¥. Nay 6ng khai kién yéu cau Toa an budc ba
Truong Thi Bach N tra lai cho 6ng can nha Buong 1C, khu dan cu N-B, phuong
A, quan B, Thanh phé Hd Chi Minh.

Tai cac ban tw khai, Qién bdan hoa giai, bi don ba Truong Thi Bach N €0
nguoi dai dién theo 1y quyen la ba Pham Thi T2 trinh bay:

Khoang thang 11 nam 2010, ba Truong Thi Bach N mua mdt 16 dat nén dién
tich 4,5mx20m tir ba Cao Thi Lé H2 véi gia 1.710.000.000d6ng do Cong ty CO
phan Pau tu xay dung B lam thu tuc, gidy to. Ba dd ban can nha duong T,
Phuong Z3, Quan Z, Thanh phd HO Chi Minh duoc 900.000.000 dong va vay
muon nguoi than, ban bé dé du tién mua dét roi xay dung cin nha mang dudng
1C, khu dan cu N-B trén nén dat 3 mua. Qua trinh x4y dung, ba c6 tham khao ¥
kién ctia con ré ba 1a 6ng Pham Thanh T qua trao d6i bang email. Ngoai ra, 6ng T
con gidi thiéu ngudi thiét ké, xdy dung nha cho ba. Khi xay dung nha, ba xac
nhan vo chong 6ng T ¢6 giri cho ba s6 tién 40.000USD, ngoai ra khong hd tro gi
thém. Ba khang dinh cin nha duong 1C, khu dan cu N-B, phuong A, quin B 1a
ctia ba nén khong dong ¥ véi toan bo yéu cau khoi kién ciia nguyén don.

Tai cac van ban gui Toa dn nhdan dan Thanh phé Hé Chi Minh dé ngay
10/6 va 10/11/2014, nguoi c6 quyén loi, nghia vu lién quan ba Nguyen Ngoc HI
(H P) trinh bay:

Ba va 6ng Pham Thanh T két hon tai Hoa Ky dén nam 2012 thi ly hon. Theo
ba duge biét, me ba 1a ba Truong Thi Bach N ¢c6 mua dat va tu bo tién xay dung
can nha tai duong 1C, khu dan cu N-B, phuong A, quan B, Thanh ph6 HO Chi
Minh. Thoi diém ba N mua dat lam nha thi ba va 6ng T tuy chua ly hon nhung
khong dong gop tién hay cong strc tao dung cin nha ngoai khoan tién vo chong ba
gui vé lam qua cho me 1a 40.000USD. Hi¢n nay, me ba song cung em gai ba la
Bui Thiy H tai can nha trén. Ba khong dong ¥ voi yéu cau khoi kién cta nguyén
don vi day 14 nha clia me ba, ngoai ra ba khong c6 bat ky yéu cau hay tranh chap

gi.

Tai ban ty khai, nguwoi ¢é quyén lgi, nghia vu lién quan ba Bii Thiy H
trinh bay:

Me ba la ba Truong Thi Bach N da ban can nha tai ) duong T, Phuong
73, Quan Z, Thanh phd HO Chi Minh dé c6 tién xdy dung cin nha tai dudng 1C,
khu dén cu N-B, phuong A, quan B, Thanh phd H6 Chi Minh. Hién chi c¢6 hai
me con ba sdng tai cin nha néu trén. Viéc nguyén don 6ng Pham Thanh T khdi
kién ba Truong Thi Bach N ba khong c6 ¥ kién hay tranh chap gi.



Nguoi c6 quyén loi, nghia vu lién quan ba Cao Thi Lé H2 trinh bay:

Khoang nam 2010, ba ¢6 mot 16 dat nén ma CC44 thudc Cong ty C6 phan
Pau tu xay dyng B, dién tich 4,5x20m, loai dt ¢ dinh cu lau dai. Sau d6, ba da
ban lai 16 dat trén cho ba Truong Thi Bach N. Viéc chuyén nhuong da hoan tat
theo dtng thu tuc phap luat quy dinh, do d6 ba khong c6 yéu cau gi trong vu an
tranh chip giita ba Truong Thi Bach N va 6ng Pham Thanh T.

Ngueoi lam chitng éng Nguyén Vian H3 trinh bay:

Nam 2011, 6ng Luu Thanh L cung véi cong ty A nhan xay dung can nha
tai khu dan cu N-B, phuong A, quan B, Thanh ph6 H6 Chi Minh. Moi van dé vé
thiét ké va gia tri hop dong déu do 6ng Luu Thanh L va ong Tommy (6ng Pham
Thanh T) thoa thuan, trao doi qua email. Cong ty A ky két hop dong xay dung
voi ba Truong Thi Bach N 1a me vg cua ong Pham Thanh T. Qu4 trinh xay dung
can nha, 6ng Pham Thanh T thué 6ng Vuong Minh C lam nguoi giam sat thi
cong. Theo tién d6 hop dong, ba N 13 nguoi thanh toan cac khoan chi phi cho
cong ty A. Ngoai ra 6ng khong biét thong tin gi khac.

Nguwoi lam chieng ong Vuong Minh C trinh bay:

Nam 2011, 6ng Pham Thanh T nh¢ 6ng gidm sat cong trinh xay dung nha &
dan dung tai khu dan cu N-B, phuong A, quan B, Thanh phé H6 Chi Minh; tién
cong hang thang va tién boi dudng thém cho tho thi cong cong trinh ong Pham
Thanh T déu chuyén khoan tryc tiép cho 6ng. Ong va 6ng T thuong xuyén trao
d6i qua dién thoai va email vé tién do thi cong, thong tin thlet ké cong trinh;
truong hop o6 thay doi trong thiét ké ong déu béo cdo va can co sy dong ¥ cla
6ng T. Me vo cta 6ng T 1a ba Truong Thi Bach N c6 vai 1an dén thim cong
trinh. V& sau, do c6 mot vai diém bat dong voi ba Truong Thi Bach N nén 6ng
da khong tiép tuc thyc hién cong trinh. Ngoai ra 6ng khong biét thong tin gi
thém.

Tai don xéac dinh lai yéu cau khai kién ngay 23 thang 3 nam 2016 va tai
phién toa so tham ngay 21 thang 4 nam 2016 nguoi dai dién theo uy quyén cua
nguyen don trinh bay: Ong Pham Thanh T van giit nguyén yéu cau khai kién vé
viéc “Tranh chap quyén so hitu nha” vi cin nha dang tranh chip duoc tao dung
c6 phan 16n cong stre dong gop vat chat, y twong ciia ong. Tuy nhién, do nhu cau
sir dung nha chua cip thiét, néu ba Truong Thi Bach N muén dugc so hitu cin
nha dudng 1C, khu dén cu N-B, phuong A, quén B, Thanh phd H6 Chi Minh
nhu gidy ching nhan quyén str dung dat, quyen s0 hiru nha ¢ va tai san khac gin
lién voi dat do co quan Nha nude ¢ tham quyén tai dia phuong da cép thi phai
hoan lai cho cd nhan 6ng 1/3 gia tri can nha. Theo su thoa thuin cia cac bén
duong su thi can nha tranh chip dugc dinh gia trj 13 3. 600.000. 000ddng. Nhur
vdy, ong, ba Nguyen Ngoc H1, ba Truong Thi Bach N mdi ngudi duoc huong
phan gia tri bang nhau 1a 1.200.000.000d6ng do c6 cing cong sirc dong gop tao
dung. Do ba H1 khong tranh chip voi me nén ba N dugc huong hai phan; tai
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phién toa ngay 21 thang 4 nam 2016 nguyén don thong qua nguoi dai dién theo
uy quyen dé nghi dugc nhan sb tién 1.000.000. OOO(iOng dé ba Truong Thi Bach
N tiép tuc dimg tén sir hitu dbi véi cin nha; Tra s tién trén trong thoi han bon
thang, thanh toan mot lan sau khi ban 4n ¢6 hiéu luc phap luat.

Tai ban an dan s so thdfm 397/2016/DS-ST ngay 26 thang 4 nam 2016
cua Toa an nhan dan Thanh pho Ho Chi Minh da quyet dinh:

_ Can cir khoan 2 Diéu 25, khoan 3 Diéu 33, khoan 2 Diéu 34, khoan 1
biéu 131 Bo luat To tung dan sy duoc stra doi, bé sung nam 2011;

Ap dung Diéu 234, Piéu 256 Bo Luat déan suy;

Ap dung Phap 1énh an phi, 1& phi Toa an;

Ap dung Luat Thi hanh an dan sy.

Chap nhan yéu cau khdi kién da c6 su thay doi vé ndi dung cua nguyén don:

1. Cong nhan can nha duong 1C, khu dan cu N-B, phuong A, quan B, Thanh
phé Hb Chi Minh thudc quyén so hitu ctia ba Truong Thi Bach N theo gidy chung
nhan quyén str dung dat, quyén so hitu nha & va tai san khac gan lién voi dat sb
CHO7235 do Uy ban nhan dan quan B, Thanh phé H6 Chi Minh cap ngay 13
thang 9 nam 2013.

2. Budc bi don ba Truong Thi Bach N phai ¢é trach nhiém hoan tra cho
nguyén don 6ng Pham Thanh T sé tién cong sitc dong gop tao dung cin nha co
dia chi nhu trén 1a 1.000.000.000 (mot ty) dong, thuc hién tra tién mot 1an trong
thoi han 04 (bdn) thang ké tir ngdy ban an c6 hiéu luc phap luat, thi hanh c6 su
giam sat cia co quan Thi hanh 4n dén sy c6 thim quyén.

3. Sau thoi han 04 thang ké tir ngay ban an c6 hiéu luc phap luat va ké tir
ngay c6 don yéu cau thi hanh an cta nguyén don, néu bi don khong thi hanh
hodc thi hanh khong day di sd tién di ghi trong phan quyét dinh cta ban an nay
thi hang thang bi don con phai chiu thém khoan tién 13i theo mirc 13i suat co ban
do Ngan hang Nha nudc Viét Nam quy dinh tuong ung véi thoi gian va so tién
cham thi hanh.

Ngoai ra, ban an so tham con quyét dinh vé an phi, thi hanh &n va thong
b&o quyén khang cao theo quy dinh ctaa phap luat.

Ngay 28/4/2016 bi don Truong Thi Bach N khang cao toan bd ban an so
tham.

Can ct vao cac tai liéu, chiing cir ¢6 trong hd so vu kién da duoc tham tra
tai phién toa phac tham;

Can ctr vao két qua tranh luan tai phién toa.
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NHAN PINH CUA TOA AN:

[1] Tai phién toa phuc tham, nguyén don khong rat don khdi kién. Bi don
van giir nguyén yéu cau khang cao. Cac bén duong sy khong thoa thuén duoc
v6i nhau vé viée giai quyét vu an.

Dai dién Vién kiém sat nhan dan cap cao tai thanh phé HO Chi Minh dé
nghi Ho1 dong xet xu khong chap nhan khang cao cua ba Truong Thi Bach N,
gilr nguyén ban an so tham.

[2] Xét khang c4o cua ba Truong Thi Bach N, Hoi dong xét xtr thay:

- Can nha duong 1C, khu dan cu N — B, phudng A, quan B, Thanh phd
H6 Chi Minh thudc thira sO 232, t ban d6 sb 68, quén B da dugc Uy ban nhén
dan quéan B cap gidy ching nhan quyén st dung dat, quyén s¢ hiru nha & va tai
san khac gan lién véi dat cho ba Truong Thi Bach N. Tuy nhién, cin ¢ vao cac
tai li€u co6 trong ho so vu kién thi ¢6 co s dé xac dinh:

Nguén gbc can nha dat néu trén 1a do ong T, ba H1 gui tién vé Viét Nam
cho ba N dé nho ba N dimg tén mua dat, thiét ké xay dung nha, cu thé: Ngoai
viéc ba N thira nhan 6ng T ¢6 giri vé cho ba 40.000 USD dé sam stra trang tri noi
that thi thdng qua email ma ba N gui cho 6ng T ngay 21/3/2011 (BL121) ba N
d3 gian tiép xac nhan nhan tién tir 6ng T dé mua dat, thiét ké xdy dung can nha
néu trén. Piéu nay ciing pht hop véi 10i trinh bay ciia ba Nguyén Ngoc H1 va
phu hop véi ndi dung cac email ma ba N da gui cho Ong T trong qua trinh tién
hanh x4y dyung can nha. Nhu vay, viéc 6ng T chuyén tién vé cho ba N mua dat,
xay dung nha 1a co that. Trong qua trinh x4y dung nha, ba N déu c6 email thong
bao tinh hinh chi tiéu tai chinh, bao céo trang tri noi that cho ong T, ba H1, dong
thoi phu hop véi 10i trinh bay ciia ngudi lam ching Nguyén Vin H3, Vuong
Minh C.

Bi don cho rang cin nha 12 do ba N tao 1ap tir ngudn tién ban hai can nha
s6 T, phuong Z3, Quéan Z va duong H, phudng Z1, Quan Z cung véi tién danh
dum, vay muon. Tuy nhién, cdn nha T ban vao thoi diém thang 7/2012, sau hon
1 nam mua dat. Dong thoi, trong hop déng mua ban nha chi thé hién gia tri giao
dich 13 100.000.000 dong. Cin nha H ban vao nim 1998 véi gia 28 luong vang,
cach thoi diém mua dat hon 10 nim. Hop dong vay tién gitta ba N voi ba
Nguyén Thi Kim V1 va ong Trén Vin N1 14 ban viét tay va khong ghi rd muc
dich vay dé lam gi, so tién tiét kiém cia Nga tai ngéan hang cting chi khoang
100.000.000 dong. Nhu vay, 10i trinh bay cia ba N vé ngudn tién dé mua dat
lam nha 1a khong hop 1y.

- Cap so tham budc ba N tra cho 6ng T 1.000.000.000 dong 1a hop tinh,
hop 1y, da dam bao quyén 191 cho cac bén duong su.

Tir nhitng nhan dinh néu trén, Hoi dong xét xur thay khong co co so dé

chap nhan khang cdo ctia ba Truong Thi Bach N. Can giit nguyén ban an so
tham.



[3] Do khang cao khdng duoc chap nhan nén ba Truong Thi Bach N phai
chiu an phi dan sy phtc tham.

Vi cac 1€ trén;
QUYET PINH:
Can cr vao khoan 1 Diéu 308 Bo luat tb tung Dan su,

1/ Khong chap nhén yéu cau khang cdo ctia bi don ba Truong Thi Bach N.
Gilr nguyén ban an so tham.

_ Cén cir khodn 2 Diu 25, khoan 3 Diéu 33, khoan 2 Piéu 34, khoin 1
bicu 131 Bo luédt T6 tung dan sy duogc stra doi, bo sung nam 2011;

Ap dung Diéu 234, Diéu 256 Bo luat Dan sy;
Chap nhén yéu cau khoéi kién da c6 su thay d6i vé ndi dung cta nguyén don:

- Cong nhén cén nha dudng 1C, khu dan cu N-B, phuong A, quan B, Thanh
phd Hb Chi Minh thu¢c quyén so httu cua ba Truong Thi Bach N theo gidy chimg
nhan quyén sir dung dat, quyén so hitu nha & va tai san khac gin hen Vi dat so
CHO7235 do Uy ban nhan dan quan B, Thanh phd H6 Chi Minh cép ngay 13
thang 9 nam 2013.

- Bugc bi don ba Truong Thi Bach N phai c6 trach nhiém hoan tra cho
nguyén don 6ng Pham Thanh T s6 tién cong sirc dong gop tao dyng can nha co
dia chi nhu trén 1a 1.000.000.000 (mot ty) dong, thuc hién tra tién mot 1an trong
thoi han 04 (bon) thang ké tir ngdy ban an c6 hiéu lyc phap luat, thi hanh c6 su
giam sat cia co quan Thi hanh 4n dén sy c6 thim quyén.

- Sau thoi han 04 thang ké tir ngay ban an co hiéu lyc phap luat va ké tur
ngay c6 don yéu cau thi hanh an cta nguyén don, néu bi don khoéng thi hanh
hodc thi hanh khong day du sé tién di ghi trong phan quyét dinh cua ban an nay
thi hang thang bi don con phai chiu thém khoan tién 13i theo murc 14i suat co ban
do Ngan hang Nha nudc Viét Nam quy dinh twong tGng voi thoi gian va so tién
cham thi hanh.

2/ V& an phi dan su phuc tham: Ba Truong Thi Bach N phai chiu 200.000
d6ng 4n phi dan sy phuc tham. Khau trir sd tién tam tGng an phi khang cao da
nop tai Cuyc thi hanh an dan sy thanh pho Hd Chi Minh, bién lai thu s6 03760
ngay 10/5/2016.

3/ Nhiing phan quyét dinh con lai cua ban an so tham khong c6 khang céo,
khang nghi da c6 hi¢u luc phap luat ké tr ngay hét thoi han khang cdo khang
nghi.

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.
Truong hop ban an, quyét dinh dugc thi hanh theo quy dinh tai Piéu 2
Luat Thi hanh &n dan sy thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh
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an ,dén sy ¢6 quyén thoa thu@n thi hanh an, tu nguyén thi hanh an hoac bi cuong
ché thi hanh an theo cac diéu 6,7 va 9 Lu:cflt thi hanh an dan su; Thoi hiéu thi
hanh 4n dugc thuc hién theo quy dinh tai diéu 30 Luat thi hanh an dan su.

Noinhgn: TM. HOI PONG PHUC THAM XET XU
- Toa an nhan dan toi cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM

- TAND TP.HCM;

- VKSND TP.HCM,;

- Cuc THADS TP.HCM,;
-NbD (1);

- BD (1),

-NLQ (3);



