TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIiA VIET NAM
HUYEN PONG PHU Péc lap — Tw do — Hanh phiic

TINH BINH PHUOC

Ban an sb: 70/2023/DS-ST

Ngay: 27/9/2023

Vé “Yéu cau thao do, di doi
tai san va cham dwt hanh vi
can tro trai phap luat”

] . NHAN DANH
NUGC CONG HOA XA HOI CHU NGHIA VIET NAM

TOA AN NHAN DAN HUYEN PONG PHU- TiNH BINH PHUOC
- Thanh phin Hpi dong xét xir so' tham gom cé:
Tham phdn - Chii toa phién toa: Ong Lé Vin Son
Cdc Héi tham nhédn dan: Ong Nguyén Pang Thuong
Ong Vii Trung Thanh
- Thur ky ghi bién ban phién toa: Ba Nguyén Thi Hoai Thuong - Thu ky Toa
an nhan dan huyén Pong Phuy, tinh Binh Phudéc.
- Pai dién Vién kiém sdat nhdn déan huyén Déng Phu, tinh Binh Phwotc tham
gia phién toa: Ong Lé Hoang Anh - Kiém sat vién.
Trong cic ngdy 26 va 27/9/2023, tai tru s Toa an nhan dan huyén Pong
Pha, tinh Binh Phudc xét xir so thim cong khai vu an dan sy thu ly sb:
79/2020/TLST- DS, ngay 08/10/2020, vé tranh chap “Yéu cdu thdo dé, di doi tdi
sdan va cham diet hanh vi can tré trdi phdp ludt”, theo Quyét dinh dua vu an ra xét
Xt s6: 59/2023/QPXXST-DS ngay 05/9/2023, Quyét dinh hodn phién toa so:
46/2023/QDST-DS ngay 15/9/2023, gitra:
* Nguyén don: Ba Nguyén Thi My T, sinh nim 1982. (Ving mat)
Dia chi: T B, khu phd T, phuong T, thanh phd P, tinh Binh Phude.
Pai dién theo ity quyén: Ong Nguyén Vin N, sinh nim 1942. (C6 mat)
Dia chi: Van phong L1, duong N, T6 B, khu phd A, phudng T, thanh phd D,
tinh Binh Phudc.
* Bi don: Ba Tran Thi Mai H, sinh nam 1968; (Pd chét)
Ngueoi ké thira quyén va nghia vy ciia ba Tran Thi Mai H:
- Ong Truong Thién L, sinh nim 1994; (Vang mit)
- Truong Thi Hong P, sinh nam 1998; (Vang mit)
Cung dia chi: Ap C, xd D, huyén D, tinh Binh Phudc.
- Truong Thi Anh H1, sinh nim 1989; (Ving mit)
Dia chi: D, Ap C, xd b, huyén D, tinh Binh Phudc.
* Nguwoi c¢6 quyén 1oi va nghia vu lién quan: UBND huyén D, tinh Binh
Phudc. Pia chi: Khu phd T. thi tran T, huyén D, tinh Binh Phudc. (Ving mit)
NOI DUNG VU AN
* Theo don khoi kién, cac van ban trong hé so vu dn va 1oi trinh bay tai
phién toa, nguyén don ba Nguyén Thi My T va dai dién theo iy quyén la éng
Nguyén Vin N trinh bay nhu sau:
Ba Nguyén Thi My T dugc S Tai nguyén va Mai trudng tinh B cip quyén
st dung 255,3m? dién tich dat (trong d6 c6 100m? dét thd cu), co sd thua 850, td

1



https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20M%E1%BB%B9%20Th%C3%BAy%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%202,%20khu%20ph%E1%BB%91%20Thanh%20B%C3%ACnh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20B%C3%ACnh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20Xo%C3%A0i,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20T%E1%BB%95%202,%20khu%20ph%E1%BB%91%20Thanh%20B%C3%ACnh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20B%C3%ACnh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20Xo%C3%A0i,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20M%E1%BB%B9%20Th%C3%BAy:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20Ng%C3%B4n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201942
https://trolyao.toaan.gov.vn/l%20link/o%20V%C4%83n%20ph%C3%B2ng%20Lu%E1%BA%ADt%20s%C6%B0%20D%C6%B0%C6%A1ng%20Ch%C3%AD
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20T%E1%BB%95%202,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20%C4%90%E1%BB%93ng,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20Xo%C3%A0i,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%91%C6%B0%E1%BB%9Dng%20Nguy%E1%BB%85n%20Hu%E1%BB%87,%20T%E1%BB%95%202,%20khu%20ph%E1%BB%91%201,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20%C4%90%E1%BB%93ng,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20Xo%C3%A0i,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Mai%20Hoa%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201968
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%E1%BA%A7n%20Th%E1%BB%8B%20Mai%20Hoa%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201968
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20Thi%C3%AAn%20Long%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201994
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20Th%E1%BB%8B%20H%E1%BB%93ng%20Ph%E1%BB%A5ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201998%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%E1%BA%A4p%20C%E1%BA%A7u%20Hai,%20x%C3%A3%20%C4%90%E1%BB%93ng%20Ti%E1%BA%BFn,%20huy%E1%BB%87n%20%C4%90%E1%BB%93ng%20Ph%C3%BA,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%E1%BA%A4p%20C%E1%BA%A7u%20Hai,%20x%C3%A3%20%C4%90%E1%BB%93ng%20Ti%E1%BA%BFn,%20huy%E1%BB%87n%20%C4%90%E1%BB%93ng%20Ph%C3%BA,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Eb%E1%BB%8B%20%C4%91%C6%A1n:%3C/b%3E%20Tr%C6%B0%C6%A1ng%20Th%E1%BB%8B%20%C3%81nh%20H%E1%BB%93ng%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201989%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20%C4%90%E1%BB%99i%202,%20%E1%BA%A4p%203,%20x%C3%A3%20%C4%90%E1%BB%93ng%20T%C3%A2m,%20huy%E1%BB%87n%20%C4%90%E1%BB%93ng%20Ph%C3%BA,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%C4%90%E1%BB%99i%202,%20%E1%BA%A4p%203,%20x%C3%A3%20%C4%90%E1%BB%93ng%20T%C3%A2m,%20huy%E1%BB%87n%20%C4%90%E1%BB%93ng%20Ph%C3%BA,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20UBND%20huy%E1%BB%87n%20%C4%90%E1%BB%93ng%20Ph%C3%BA
https://trolyao.toaan.gov.vn/l%20link/o%20Khu%20ph%E1%BB%91%20T%C3%A2n%20An,%20th%E1%BB%8B%20tr%E1%BA%A5n%20T%C3%A2n%20Ph%C3%BA,%20huy%E1%BB%87n%20%C4%90%E1%BB%93ng%20Ph%C3%BA,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20M%E1%BB%B9%20Th%C3%BAy%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%202,%20khu%20ph%E1%BB%91%20Thanh%20B%C3%ACnh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20B%C3%ACnh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20Xo%C3%A0i,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3E%20%C4%90%E1%BA%A1i%20di%E1%BB%87n%20theo%20%E1%BB%A7y%20quy%E1%BB%81n%20c%E1%BB%A7a%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20M%E1%BB%B9%20Th%C3%BAy:%3C/b%3E%20Nguy%E1%BB%85n%20V%C4%83n%20Ng%C3%B4n%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201942
https://trolyao.toaan.gov.vn/l%20link/o%20%3Cb%3Enguy%C3%AAn%20%C4%91%C6%A1n:%3C/b%3E%20Nguy%E1%BB%85n%20Th%E1%BB%8B%20M%E1%BB%B9%20Th%C3%BAy%3C/br%3E%3Cb%3EN%C4%83m%20sinh:%3C/b%3E%201982%3C/br%3E%3Cb%3E%C4%90%E1%BB%8Ba%20ch%E1%BB%89:%3C/b%3E%20T%E1%BB%95%202,%20khu%20ph%E1%BB%91%20Thanh%20B%C3%ACnh,%20ph%C6%B0%E1%BB%9Dng%20T%C3%A2n%20B%C3%ACnh,%20th%C3%A0nh%20ph%E1%BB%91%20%C4%90%E1%BB%93ng%20Xo%C3%A0i,%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc
https://trolyao.toaan.gov.vn/l%20link/o%20S%E1%BB%9F%20T%C3%A0i%20nguy%C3%AAn%20v%C3%A0%20M%C3%B4i%20tr%C6%B0%E1%BB%9Dng%20t%E1%BB%89nh%20B%C3%ACnh%20Ph%C6%B0%E1%BB%9Bc

ban dd sd 13, toa lac tai Ap C, xi P, huyén D, tinh Binh Phudc, theo Giéy ching
nhan quyén dat st dung dat, so hitu nha & va tai san khac gin lién v6i dat
(GCNQSDD, SHNO va TSKGLVD) sb CE 239631, s6 vao s6 cip GCN:
03382/Pdng Tién ngay 30/12/2016, dimg tén ba Nguyén Thi My T.

Nay ba T phat hién ba Tran Thi Mai H — ngudi str dung dét giap ranh di tién
hanh tréng cay, xay ke, rao hang rao bit kin mat trudc, ngian can khong cho ba T ra
vao manh dat cia minh. Ba T dd 1am don yéu cdu Uy ban nhan dan (UBND) xa b
giai quyét hoa giai nhung khong c6 két qua.

Do d6, ba Nguyén Thi My T khéi kién yéu cau Toa an giai quyét budc ba
Tran Thi Mai H (va hién nay 13 nhirng nguoi ké thira quyén va nghia vu cia ba H)
phai thao d& hang rao, chudéng ngai vat, ciy trong da trong, xay dung trudc mait
manh dit manh dat cua ba T, chidm dut viéc ngan can ba T di ra vao manh dét thuoc
quyén st dung ctia ba Nguyén Thi My T.

Ngoai ra, nguyén don khong yéu cau gi thém.

* Bj don ba Tran Thi Mai H (truéc khi chét) theo cdc van ban cé trong ho so
vu an trinh bay:

Ba Tran Thi Mai H va 6ng Truong Cong H2 (hién di chét ndm 2008), trudc
day 1a vo chong. Nam 2008 thi ly hon, khi ly hon thi phan dat ong H2 duoc chia co
con duong thudc quyén str dung cta 6ng H2, nhung 6ng H2 dung mot phan dat dé
lam 16i di chung cta cic ho gia dinh va tach thira ban dat cho cac ho phia trong.
Nhiing ai mua dat phia trong déu phai tra tién mua duong di (Vi dat van trong so
ctia 6ng H2). Hién nay 6ng H2 da chét thi con 13 Truong Thién L ké thira quyén va
nghia vy ctia 6ng H2.

Pbi v6i phan dat cia ba Nguyén Thi My T trude ddy 1a nhan sang nhuong tir
ba Truong Thi N1, manh dat ba N1 c6 canh giap 6ng T1 dai 25m, con canh giap
duong 31m. Phan dat phia trudc ma T tranh chap la thudc quyén cua ong Truong
Cong H2. Nhimng ho sau khi nhan chuyén nhuong dat phia trong mudn di qua déu
phai bo tién mua dat lam duong di chung. Trong khi d6, phan giap duong di ba T
chua thuong luong dé mua.

Do d6, ba H dé nghi bac yéu cau khdi kién ctia ba T.

* Ong Truong Thién L, fai cdc vin ban ¢é trong ho so vu an trinh bay:

Ong Truong Thién L 14 con ciia 6ng Truong Cong H2 (da chét naim 2008) va
ba Tran Thi Mai H (chét ngay 21/02/2023). Ong H2 va ba H c6 3 nguoi con, gom:
Truong Thi Anh H1, sinh ndm 1989; Truong Thi Hong P, sinh ndm 1998 va anh L.

Vé phan dat tranh chdp do ba Nguyén Thi My T khoi kién (khoang
10x3,7m) 1a dat cta ong Truong Cong H2 duoc cap quyén s dung, nhung da hién
dat cho Nha nudc de lam duong giao thong rong 3m. D01 vGi phan dat (3,7x10m)
ma ba T tranh chap van la dat trong s6 cia 6ng H2. Nén néu ba T mudn ¢ phan dat
gidp dudong nhu trén thi ba T phai d6i cho 6ng L phan dién tich twong duong, hoic
phai tra cho ong L s tién 400.000.000 dong.

V& tai san trén dat theo bién ban xem xét tham dinh ctia Toa 4n 1a do ba H
tréng. Hién nay, so voi thoi diém Toa an xem xét thAm dinh thi ¢4 01 cay mit 5
nam tudi va 01 cay mit 1 nam tudi bi chét, nén ong L da chat bo.

Déi voi yéu cau khoi kién ctia ba Nguyén Thi My T thi 6ng Truong Thién L
khong dong y. Ngoai ra, ong L khong yéu cau gi thém.

* B Truong Thi Anh H1, tgi cdc vén ban cé trong ho so vu an trinh bay:
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Ba Truong Thi Anh HI 13 con cua ba Tran Thi Mai H, bd H mit ngay
21/02/2023. Déi véi vu viée ba Nguyén Thi My T2 kién ba Tran Thi Mai H thi ba
Truong Thi Anh H3 d6ng y v6i ¥ kién va yéu cdu clia em trai 1a 6ng Truong Thién
L chr khong c6 yéu cau gi thém.

Do ban cong viéc nén ba H3 dé nghi Toa an giai quyet vang mat.

* Ba Truong Thi Hong P, tai van ban co trong hé so vu dn trinh bay:

Ba Truong Thi Hong P 1a con cua ba Tran Thi Mai H, ba H mit ngay
21/02/2023. Béi véi vu viéc ba Nguyén Thi My T2 kién ba Tran Thi Mai H thi ba
Truong Thi Hong P dong y v&i ¥ kién va yéu cau cua anh trai 1a 6ng Truong Thién
L chir khong c6 yéu cau gi thém.

Do bén cong viéc nén ba P dé nghi Toa an giai quyét ving mit.

- Tai Céng vin so: 1102/UBND-NC ngay 05 thing 5 nam 2021, nguoi cé
quyén loi, nghia vu lién quan 1a Uy ban nhin dan huyén D va dai dién theo iy
quyén trinh bay:

Puong di (duong ndi bo) thé hién trong GCNQSDD sb 000534/QSDD, ky
cép ngdy 29/01/2011; GCNQSDP s6 BD 804665/QSDD, ky cap ngay 20/6/2011;
GCNQSDb so BA O91744/QSDB ky cip ngay 29/01/2011; GCNQSDD sd CE
239631, ky cap ngay 30/12/2016: La duong ndi bd ¢ ngudn gdce tir viée cac hd dan
chtra dat dé 1am duong giao thong ndng thon trude ndm 2011, con dudng cd chiéu
dai khoang 250m da dugc chinh 1y trén Ban dd do dac chinh quy xa b 1a duong di
chung cta cac ho dan. Qua kiém tra ra soat khong tim thiy quyét dinh thu hoi dat;
do d6 khong thé xac dinh dugc khi xét cip cac GCNQSDD néu trén thi dién tich
dat de 1am duong di (duwong ndi bd) ¢6 bi thu hoi dé lam dudng di khong.

Theo quy dinh cua phap luat ve dat dai va cac van ban co lién quan, trong
truong hop khong co quyét dinh cta Toa an vé viéc hity Gidy CNQSD dat thi Gidy
CNQSD dat s6 BA 405342/QSDD, ky cap ngay 23/5/2005 dtng tén ho 6ng Truong
Cong H2 dugc diéu chinh bién dong trang 4 lan cudi ngay 08/02/2018 van con gia
tri phap ly. Truong hop hét han st dung dat thi cha st dung dat truc tiép lién hé Bo
phan Tlep nhan va Tra két qua huyén D nop hé so xin gia han thoi han st dung dat.
Qua kiém tra thi tai trang 4, Gidy CNQSD dét khong con dong tréng dé xac nhan
thay doi. Do d6, can ctt quy dinh tai PIém I, khoan 2, Piéu 17 Thong tu 23/2014-
TT-BTNMT ngay 19/5/2014 ctia Bo T3 quy dinh vé GCNQSDD, SHNO va
TSKGLVD thi GCN néu trén thudce truong hop phai thuc hién cap d6i GCNQSDD,
SHNO va TSKGLVD, Iy do: Trang 4 khong con dong trbng dé xac nhan thay doi.
Trong qua trinh thyc hién thu tuc do dac cap d6i Gidy CNQSD dat, co quan c6
tham quyén s€ cap nhat dién tich dat 1am duong di (duong ndi bo) theo quy dinh.

Déi v6i vu kién thi UBND huyén khong co y kién hay yéu cau gi, dé nghi
TAND huyén can cir vao cac tinh tiét, tai liéu co trong hd so vu an nhan dinh, két
ludn giai quyét vu viéc theo quy dinh cua phap luat. Trong qua trinh Toa an giai
quyét vu an, UBND huyén xin vang mat trong cac budi hoa giai va trong qua trinh
xét xtr vu an cho dén khi két thac vu an.

Tai phién toa, dai dién Vién kiém sat nhan déan huyén Bé‘ng Phu, tinh Binh
Phuée kiém sat phat biéu quan diém nhw sau:

Vé viéc tudn theo phdp ludt t6 tung: Viéc tuan theo phap luat td tung trong
thot gian chuan bj xét xtr, Tham phan, Thu ky da thuc hién cac thu tuc theo ding
quy dinh cua phap luat. Viéc tuan theo phap luat cua Hoi dong xet xur, Thu ky tai
phién toa tuan theo dung quy dinh cua Bo luét t6 tung dan sy vé viéc xét xir Y
thAm vu 4n. Viéc chap hanh phap luat cua nguyén don, bi don va ngudi co quyén
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loi va nghia vy lién quan ké tir khi thu Iy vu an cho dén trudc thoi diém Hoi dong
xét xur 1a dung quy dinh cua phap luat.

Vé noi dung vu dn: Toa an da ra Thong bao yéu cau cung cap ching cir s6 48
ngay 11/11/2020 d& nghi nguyén don cung cap so d6 do v& thé hién dién tich dat
tranh chap. Tuy nhién, ngay 13/11/2020 dai dién uy quyén cua nguyén don di co
don trinh bay khong cung cap ban vé theo yéu cau cta Toa an. Trong qua trinh giai
quyet vu an va tai phién toa, nguyén don ciing khong ddng ¥ cung cap so d6 do v&
thé hién dién tich dat tranh chdp cho Toa an, nguyén don cho rang khong tranh
chap vé dit nén khong dong ¥ v6i yéu cau do dac cia Toa an.

Do d6, do d6 khong c6 co s dé xem xét yéu cau khoi kién ciia nguyén don,
dé nghi Hoi dong xét xir bac yéu cau khai kién cua nguyén don.

Sau khi nghién ctru céc tai li¢u co6 trong ho so vu 4n dugc thim tra cong khai
tai phién toa va cin cir vao két qua tranh ludn tai phién toa, trén co s& xem xét day
du, toan dién ¥ kién cua cac bén duong s, kiém sat vién.

NHAN PINH CUA TOA AN

* Vé t6 tung: Can ctr don khoi kién cua nguyén don ba Nguyén Thi My T;
cac van ban c6 trong hd so vu an va 10i trinh bay tai phién toa cua nguoi dai dién
theo uy quyén cua nguyén don, thi nguyén don ba Nguven Thi My T khot kién yéu
cau bi don ba Tran Thi Mai H (va nhitng nguoi ké thira quyen va nghia vu cua ba
H) phai thao d&, di doi tai san (hang rao va cdy trong) trén dét, budc bi don chim
dat hanh vi can tr¢ trai phap luat theo Piéu 169 B luat Dan su 2015, do nguyén
don ba Nguyén Thi My T thyc hién quyén khoi kién.

Qua trinh giai quyét vu an, cac bén duong su c6 su khong thong nhat vé dién
tich, vi tri quyén sir dung dat cia minh, nén cé su tranh chap v€ quyén su dung dat.
Pé ¢ co s& xem xét, bugc thao do va di doi tai san gan lién voi dat hay khong thi
phai xem xeét quyén st dung dat thudc quyén cta ai. Tuy nhién, do nguyén don
khong yeu cau Toa an xem xet vé quyén str dung dat, bi don khong c6 yéu cau phan
td. Vi vay, do gidi han vé pham vi xét xur, nén HO1 dong xét xir khong xem xét, giai
quyét tranh chap vé quyén sir dung dat.

Cian ¢t khoan 2 va khoan 9 Diéu 26; diém a khoan 1 Piéu 35; diém a khoan
1 Diéu 39 cua Bo luat To6 tung dan sy, vu an thudc tham quyén giai quyét cua Toa
an nhan dan huyén DBong Phq, tinh Binh Phudec.

Doi v6i bi don ba Tran Thi Mai H do da chét, nén cén ct Dicu 74 clia Bo
luat T6 tung dan sy, Toa an thong bao cho ba Truong Thi Héng P, 6ng Truong
Thién L va ba Truong Thi Anh H1 ké thira quyen va nghia vu cua ba H theo quy
dinh. Tai phién toa, doi voi ba Truong Thi Hong P, ba Truong Thi Anh HI1 va Uy
ban nhan dan huyén P ving mit nhung c6 don xin xét xtr vang mat; dbi véi 6ng
Truong Thién L ving mat tai phién toa lan tht hai. Can cir cac diéu 227, 228 cua
Bo luat T tung dan sy, Hoi dong xét xir tién hanh xét xir ving mat nhitng ngudi
trén theo luat dinh.

* Vé néi dung:

[1] Nguyén don khéi kién yéu cau Toa an yéu cau Toa an giai quyét budc ba
Tran Thi Mai H (Va hién nay 1a nhiing nguoi ké thura quyén va nghia vu cia ba H)
thiao d& hang rao, chudng ngai vat, cy trong di trong, x@y dung trudc mat manh
dat cua ba T, chdm dat viée ngdn can ba T di ra vao manh dét thudc quyén sir dung
cuabaT.
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Hoi dong xét xtr nhan thiy: Ba Nguven Thi My T dugc cAp quyén st dung
dat dién tich 255,3m? (trong d6 c6 100m? dat thd cu), c6 s thira 850, to ban dd sd
13, toa lac tai Ap C, x3 D, huyén D, tinh Binh Phudc, theo GCNQSDD, SHNO va
TSKGLVD s6 CE 239631, s6 vao s6 cap GCN: 03382/Pdng Tién ngiy
30/12/2016, dimg tén ba Nguyén Thi My T.

Qua két qua xem xét, thdm dinh tai chd ngay 09/12/2020 cta Toa 4n nhan
dan huyén Pong Phu: Phan dat cia ba T dang st dung c6 tranh chap véi ba H thi
hai bén khong thdng nhat duoc vé ranh gidi, mbc hién trang. Nguyén don cho rang
ranh gidi phia Dong thira dit 1a nén moéng duoc xay bang da xanh, do nguyén don
xay. Trong khi d6, bi don ba H khai phan ranh gidi phia Pong cia thia dat ba T
cach nén mong xay bang d4 xanh do nguyén don chi ranh c6 phan giap voi éng T1
dai thém 70cm, phan giap v6i 6ng Truong Thién L dai thém 90cm.

Do d6, phan dat do nguyén don chi mdc ranh gi6i c6 tir can xac dinh: Canh
phia Dong giap voi dat dng D va phia Tay giap duong di rong 10m; canh phia Nam
giap dét o6ng Truong Thién L dai 27,8m; canh phia Bic giap dat ong T1 dai 27,5m.

Phan dat bi don ba H chi mdc ranh gi6i xac dinh: Canh phia Pong giap voi
dat 6ng D va phia Tay giap duong di rong 10m; canh phia Nam giap dat ong
Truong Thién L dai 28,7m; canh phia Bic giap dat ong T1 dai 28,2m.

Phéan dién tich dét tranh chap: Bi don ‘ba H da xay hang rao canh phia Tay
giap véi duong di 1a dai 10m, hang rao két cau moéng xay gach 0 6ng cao 40cm, phia
trén rao ludi B40 cao 1,5m, ¢ 2 cot hang rao xay bang gach 20x20cm, cao 1,5m.

Trén phan dat tranh chép tai thoi diém xem xét, tham dinh c¢6 01 cAy mit 5
nam tudi, 01 cdy mit 3 ndm tudi, 01 cdy mit 2 nim tudi, Ol cay mit 1 nam tuoi.
Hién nay, 6ng Truong Thién L khai ¢6 01 cay mit 5 nam tudi va 01 cdy mit 1 nim
tu6i da bi chét, nén anh L di chit bo.

Theo GCNQSDPD, SHNO va TSKGLVD s6 CE 239631, s6 vao s6 cap GCN:
03382/Pong Tién ngay 30/12/2016, dimg tén ba Nguyén Thi My T thi thé hién dién
tich, tir cAn nhu sau: Thira dat s 850, t& ban do s6 13, dién tich 255,3m?; c6 tir can:
Canh phia Pong va phia Tay dai 10m, phia Nam dai 26,07m; phia Bac dai 25,09m.

Nhu vay, hién trang dién tich quyén st dung dat qua xem Xet, thAm dinh tai
chd cta Toa an (ca do nguyén don va bi don x4c dinh) va dién tich dat duoc cép
GCNQSDD, SHNO va TSKGLVD s6 CE 239631 cho nguyén don ba Nguyén Thi
MY T ¢6 su khac nhau vé dién tich, tir can.

Trong khi d6, Toa an da ban hanh Théng bao yéu cau cung cip chimg cir so
48/TB-TA ngay 11/11/2020, yéu cau nguyén don ba Nguyén Thi My T cung cap
cho Toa an so d6 do vé thé hién dién tich va vi tri dat tranh chap. Tuy nhién, ngay
13/11/2020, nguyén don c¢6 van ban tra loi y klen khong dong ¥ cung cap so do do
v& cho Toa an. Nguyén don cho rang chi yéu cau Tda an budc ba Tran Thi Mai H
thao d& hang rao, di doi cay trong tra lai mat tién thong thoang cho ba T. Tai phién
toa, nguyén don van giir nguyén y kién khong dong y hop ddng do vé&, khong cung
cap cho Toa an chimg ctr so d6 do v&, chi yéu cau ba H (trudc ddy) va nhitng ngudi
ké thira quyén va nghia vu ctia ba H (Hién nay) phai di doi, thao d& hang rao va cay
trong trén dat, budc chadm dat hanh vi can trg trai phap luat (can cir theo quy dinh
tai Diéu 169 Bo luat Dan su).

Do nguyén don khong cung cip cho Toa an so d6 do v&, chi cung cép cho
Toa &n GCNQSDD, SHNO va TSKGLVD dung tén ba Nguyén Thi My T. Trong
khi d6 hién trang st dung dét ciia ba T c6 su khéc biét so véi giéy chtimg nhan dugc
cép. Do d6, khong co6 co so dé xac dinh dién tich, vi tri quyén su dung ditmaba T
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duoc cép quyén st dung va vi tri, dién tich dét ¢ tranh chép, vé hang rao va tréng
cay trén dat c6 phai 1a nam trén phan dit ma ba T duoc cdp quyén sir dung hay
khong.

Trong khi d6, nguyén don cho rang phan dién tich phia tiép giap véi dudong
di 1a cua nguyén don; con bi don cho rang phan dét tranh chap 1a cua 6ng Truong
Cong H2, nay dng H2 di chét nén thudc quyén cua nhimg nguoi thira ké 1a ba
Truong Thi Héng P, ong Truong Thién L va ba Truong Thi Anh H1. Do duong su
cO tranh chap vé quyén sir dung dat nhung nguyén don ba Nguyén Thi My T
khong yéu cau giai quyét tranh chap vé quyén sir dung dat, chi khoi yéu cau Toa an
budc ba Tran Thi Mai H (va ngudi thira ké) thao d& hang rao va di doi cay trong,
chdm dut hanh vi can tré. Nguyén don ciing khong dong ¥ cung cap so do do v&,
nén khong co co s dé Hoi dong xét xir xem xét, giai quyét.

Can ctr Diéu 5 cua Bo luat T tung dan su 2015: “1. Duong su Cé quyen
quyét dinh viéc khai kién, yéu cau Toa dn ¢6 tham quyén giai quyét vu viéc dan su.
Toa an chr thy ly glal quyet vu viéc dan su khi co don khoi Kién, don yéu cdu cua
dwong s Va chi giai quyet trong pham vi don khoi Kién, don yéu cau do

2. Trong qUa trinh giai quyét vu viéc dan si, diong sw ¢é quyen cham dut,
thay doi yeéu Cau cua minh hogc thoa thugn voi nhau mot cach tw nguyén, khdng vi
pham diéu cam cua ludt va khdng trai dao durc Xa hoi.’

Diéu 6 ciia Bo luat TS tung dan su 2015: “I. Bu-ang sw Co quyén va nghia vu
chu déng thu thap giao ngp chung cir cho Toa an va chizng minh cho yéu cau cua
minh la co can cur va hop phap.

Co quan, t6 chic, ca nhan khoi kién, yéu cdu bao vé quyen va loi hop phdap
Cua ngwoi khdc cé quyén va nghia vu thu thdp, cung cdap ching ci, chizng minh
nhu dwong su.”

Do do, viéc quyét dinh khoi kién 1a quyén cua duong sy va viéc thu thap,
giao nop (hay cung Cap) chang ctr vura la quyen vira la nghia vy cua duong sy nham
chung minh cho yéu cau ciia minh la ¢6 can ctr va hop phap. Truong hop duong su
khong cung cap chimg ctr cho Toa an thi hau qua phéap 1y duong sy phai chiu trach
nhi¢m.

Tt nhitng nhan dinh trén, do nguyén don khong cung cap dugc ching ctr dé
chirng minh cho yéu cau khai kién cua minh, nén viéc nguyén don khéi kién nhu
trén la khong c6 can cur dé chap nhan.

[2] Péi voi bi don ba Tran Thi Mai H (va ngu’0’1 thira ké ctia ba H hién nay
la ba Truong Thi Hong P, 6ng Truong Thién L va ba Truong Thi Anh H1), do
khong c6 don phan t6 ma chi trinh bay y kién va yéu ciu cia minh. Do d6, Hoi
dong xét xtr khong xem xét.

[3] Pai dién Vién kiém sat nhan dan huyén Pong Phu phat biéu vé quan
diém giai quyét ndi dung vu an nhu trén 1a phii hop véi nhan dinh ctua Hoi dong xét
xu, nén duoc chép nhan.

[4] Vé chi phi xem xét, tham dinh tai chd: La 1.500.000 dong, nguyén don
phai chiu. Do nguyén don da ndp tam tng sd tién trén, nén da thuc hién xong.

[5] V& an phi dan sy so thim: Do yéu cau khoi kién ctia nguyén don khong
dugc chap nhan, nén nguyén don phai ndp an phi dan sy so thdm theo quy dinh.
Vicdc lé trén;

QUYET PINH
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Ap dung khoan 2 va khoan 9 Piéu 26; diém a khoan 1 Diéu 35; diém a khoan 1
Diéu 39 va cac diéu 5, 6, 74, 147, 227, 228 cua Bo luat T4 tung dén sy;

Ap dung Diéu 169 ctua B luat Dén sy;

Ap dung khoan 1 Piéu 12, Diéu 166, Diéu 202, Diéu 203 cia Lut Dat dai;
Ap dung Nghi quyet 326/2016/UBTVQHI4 ngay 30 thang 12 ndam 2016 cua Uy
ban thudng vu Quédc hoi quy dinh vé mirc thu, mién, giam, thu ndp, quan 1y va st
dung an phi va I¢ phi Toa an.

Tuyén Xi:

1. Khong chdp nhdn yéu cau khoi kién cua ba Nguvén ThiMV T,

V& viéc yéu cau Toa an giai quyét budc ba Tran Thi Mai H thao d& hang rao,
chuéng ngai vat, ciy trong da trong, x@y dung trudc mat manh dat caa ba T, chAm
dut viée ngan can ba T di ra vao manh dat thudc quyén st dung cua ba Nguyén Thi
My T.

2. Vé an phi dan su so thim

Nguyén don ba Nguven Thi My T phai nop ph1 dan su so tham 1a 300.000
dong (Ba tram ngan dong) dugc khau trir vao sb tién tam tng 4n phi ma nguyén
don da nop 1a 1.000.000 ddéng (Mét triéu dong), Chi cuc Thi hanh an dan su huyén
Pong Pha hoan tra cho ba T s6 tién tam tng an phi dan sy con lai 1a 700.000 dong
(Bay tram ngan dong), theo bién lai thu tién sb 0004326, quyén sé 0087, ngay
08/10/2020 cta Chi cuc Thi hanh an dan sy huyén Déng Phu, tinh Binh Phudc.

Truong hop ban an, quyét dinh dwoc thi hanh theo quy dinh tai Piéu 2 Luat
thi hanh an dan sy thi nguoi duoc thi hanh an dan su, nguoi phai thi hanh an dan
sw ¢6 quyén yéu cau thi hanh dn, tw nguyén thi hanh an hodc bi cuong ché thi hanh
an theo quy dinh tqi Piéu 6,7 va 9 Ludt thi hanh an dan su, thoi hiéu thi hanh dn
dwoc thuc hién theo quy dinh tai Bléu 30 Ludt thi hanh an dan su.

Nguyén don dugc dugc quyen khang cdo ban an trong han 15 ngay ké tr
ngdy tuyén an. Cac duong su vang mat tai phién toa khi tuyén an dugc quyén
khang cdo ban an trong han 15 ngay ké tir ngay nhan duoc ban an hodc tir ngay ban
an duoc niém yét theo luat dinh.

Noi nhan: TM. HQI PONG XET XU
TAND tinh Binh Phuérc, THAM PHAN — CHU TOA PHIEN TOA
VKSND huyén Pong Phii;

THADS huyén Pong Phii;

Cac duong su.

Luu;

Lé Van Son
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