TOA AN NHAN DAN CONG HOA XA HOQI CHU NGHIA VIET NAM
THANH PHO HO CHi Déc 1ap — Tu do — Hanh phiic
MINH

Ban 4n s6: 311/2023/LD-PT
Ngay: 17 - 3 - 2023
V/v Tranh chép don phuong chdm
dut hop dong lao dong.

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHI MINH

- Thanh phin Hpi dong xét xir phiic thim gom co:
Tham phén - Chii toa phién toa: Ba Phan Thij Ut
Cdc Tham phdn: Ong P6 Giang
Ong Nguyén Ngoc Tai

- Thw ky phién toa: Ba Lam Hy Ngoc - Thu ky Toa an nhan dan Thanh
phd H6 Chi Minh.

- DPai dién Vign kiém sdt nhin din Thanh phé Ho Chi Minh: Ba Vii Thi
Minh- Kiém sat vién tham gia phién toa.

Trong cac ngay 27 thang 02 va ngay 17 thang 3 nam 2023 tai tryu s¢ Toa an
nhan dan Thanh phé H6 Chi Minh, s6 A N, phuong B, Quan A, Thanh phé Ho
Chi Minh di xét xir phuc thaim cong khai vu an lao dong thu 1y s
51/2022/TLPT-LD ngay 19 thang 10 nim 2022, vé viéc: “Tranh chap vé boi
thuong thiét hai, trg cAp khi cham dit hop dong lao dong”.

Do ban 4n lao dong so tham sé 13/2022/LD-ST ngay 18/7/2022 ctia Toa an
nhan dan quan Tan Pha, Thanh phé H5 Chi Minh bi khang céo.

Theo Quyét dinh dua vu an ra xét xir phuc tham s6 .../2023/QDPT-LD ngay
03 thang 02 nam 2023 va Quyét dinh hoan phién toa s6 .../2023/QD-PT ngay 27
thang 02 nam 2023, gitra cac duong su:

Nguyén don: Ba Pao Duy Kiéu A, sinh nim 1989; Cu tr(i tai: Tang G, sd A
P, phuong B, Quan A, Thanh phé Hb Chi Minh

Nguoi dai dién theo ty quyén ctia nguyén don: Ong Poan Thanh B, sinh
nam 1994; Cu tra tai: A N, phuong P, quan T, Thanh phd HO Chi Minh (Theo
Hop dong iy quyén sd cong ching 025237 ngay 21/11/2020 tai Phong C1, Thanh
phd H6 Chi Minh) (xin ving mit).



Bi don: Cong ty Trach nhiém hiru han T
Pia chi try s6: G N, phuong T, quan T, Thanh phé H6 Chi Minh.

Nguoi dai dién theo phap luat: Ong Tran Thién P, sinh nim 1995 — Chirc
vu: Giam déc; Cu tra tai: 3 A, Phuong D, Quan E, Thanh phé HO Chi Minh
(vang mit)

Nguoi lam chirng: Ba Nguyén Thi Nhw Q, sinh nam 1991; Cu tra tai: G N,
phuong T, quan T, Thanh phd Ho Chi Minh (ving mat).

Nguoi khang cdo: Nguyén don ba Dao Duy Kiéu A.
NOI DUNG VU AN:

Nguyén don ba Pao Duy Kiéu A c6 ngwoi dai dién theo iiy quyén la ong
Doan Thanh B trinh bay:

Cong ty Trach nhiém hitu han T (sau day goi tat 1a Cong ty T) duoc thanh
lap vao ngdy 29/06/2020 theo Gidy chimg nhan ding ky doanh nghiép s
0316357246 do S¢ K. Nganh nghé kinh doanh chinh 1a co sé hoat dong thé thao.
Cong ty T c¢6 04 thanh vién gop von, trong d6 c6 ong Vit Poan Minh C, so hitu
25% von diéu 1€, 1a chong cua ba A. Ké tir ngdy 01/07/2020, ba A duoc cong ty
thué phu trach cac cong viéc marketing (quan 1y fanpage, viét bai marketing,
truyén thong v.v...). Mic du trong qua trinh lam viéc, Cong ty T khong ky hop
d6ng lao dong bang vin ban véi ba A, nhung cac bén co trao d6i, thoa thuan rang
muc lwong 14 7.000.000 dong/thang va khong xac dinh thoi han cling nhu thoi
diém cham dut hiéu luc cua hop dong, ba A bat dau 1am viée tir 01/7/2020. Ngoai
ra, Cong ty T cling xac nhan ba A c6 lam viéc tai cong ty va co dua viéc no luong
ciia ba A vao Thong bao sd 02/2020/TB-PSFITNESS ngay 25/09/2020 vé bao
c4o hoat dong kinh doanh 3 thang dau tién va ké hoach quy 4/2020 — trong d6 c6
doan: “No' luwong nhdn vién: Thang 7: Noo Ba Pao Duy Kiéu A: 7.000.0000
dong.”. Do d6, gitra ba A va cong ty da ton tai hop dong lao dong, va theo Diém
a, Khoan 1, Piéu 22 Bo luat Lao dong 2012, hop dong lao dong giita ba A va
cong ty dugc xem 1a hop dong lao dong khong xac dinh thoi han.

Pén ngay 05/08/2020, vi c6 mau thudn giita cong ty voi vo chong ba A nén
Cong ty T yéu cau ba A dén ban giao cong viéc va cham dat hop dong lao dong
ma khéng bao trudc mic du ba A van ludn hoan thanh cong viéc va khong vi
pham ndi quy lao dong cua cong ty.

Nay ba Pao Duy Kiéu A khoi kién yéu cau Cong ty T gidi quyét va boi
thuong theo quy dinh phép luat, cu thé nhu sau:

- Budc phai thanh toan tién luong thang 07/2020 1a 7.000.000 ddng (I) va
tién luong tir ngay 01 dén 05/08/2020 1a 7.000.000 x 5/31 = 1.129.000 dong (lam
tron) (11);
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- Budc phai tra tién luong, bao hiém x3 hoi, bao hiém y té trong nhirng ngay
ba A khong dugc lam viéc, 1a tir ngdy 05/08/2020 dén thdi diém Toa an c6 ban an
c6 hiéu luc phap luat. Trong d6: Tién luong tam tinh tir 06/08/2020 dén
05/05/2022 (21 thang) 1a 7.000.000 x 21 = 147.000.000 ddng (III); Tién bao hiém
x3 hoi v6i mirc bang 17% tién lwong va bao hiém y té véi muc bang 3% tién
lwong (theo quy dinh tai Khoan 2.1, Diéu 5 va Khoan 1, Piéu 18 Quyét dinh sb
595/QB-BHXH ngay 14/04/2017 ctia B2) tam tinh tir 06/08/2020 dén 05/05/2022
(21 thang) 12 7.000.000 x (17 + 3)% x 21 = 29.400.000 dong (IV);

- Budc nhan ba A tré lai 1am viéc theo hop déng lao dong da giao két; hodc
cong ty T khong ddng ¥ thi budc phai boi thudng cho ba A 02 thang tién luong
theo hop ddng lao dong 1a 7.000.000 x 2 = 14.000.000 dong (V);

- Budc bdi thuong cho ba A khoan tién tuong tmg véi tién luong cia ba A
trong nhitng ngay don phuong chim dat hop dong ma khong bao trudc la
7.000.000 x 45/30 = 10.500.000 dong (VI).

Tong cong cac khoan tién COng ty T phai tra cho ba A tam tinh 1a (I) + (II)
+ (1) + (IV) + (V) + (VI) = 202.029.000 dong.

Ngay 08/7/2022, dai dién nguyén don ndp bd sung chimg ctr Vi bang sd
2214/2022/VVB-TPLTV ngay 29/6/2022 cua Van phong T1.

Tai phién toa so tham:

- Ong Poan Thanh B dai dién nguyén don van giit yéu cau khai kién va dé
nghi Toa 4n tinh thiét hai caa ba A tir ngay 06/8/2020 dén ngay xét xir so tham
18/7/2022. Cu thé:

+ Budc phai thanh toan tién luong thang 07/2020 1a 7.000.000 dong va tién
lwong tir ngay 01 dén 05/08/2020 1a 7.000.000 x 5/31 = 1.129.000 dong (lam
tron); Téng cong 8.129.000 dong.

+ Phai tra tién luong, bao hiém xi hoi, bao hiém y té trong nhimg ngay
nguyén don khéng duoc 1am viéc, 1a tir ngay 05/08/2020 dén ngay 18/7/2022;
Trong d6: Tién luong tam tinh tir 06/08/2020 dén 18/7/2022 1a 7.000.000 x 23 =
161.000.000 dong; Tién bao hiém xa hoi véi mic bang 17% tién luong va bao
hiém y té véi mirc bang 3% tién luong (theo quy dinh tai Khoan 2.1, Piéu 5 va
Khoan 1, Diéu 18 Quyét dinh s6 595/QD-BHXH ngay 14/04/2017 cua B2) tam
tinh tir 06/08/2020 dén 18/7/2022 1a 7.000.000 x (17 + 3)% x 23 = 32.200.000
dong;

+ Phai nhan nguyén don trd lai 1am viéc theo hop dong lao dong da giao
két; hodc cong ty khong dong ¥ nhan nguyén don tro lai 1am viéce, bude cong ty
phai boi thudng cho nguyén don 02 thang tién luong theo hop dong lao dong 1a
7.000.000 x 2 = 14.000.000 dong;
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+ Phai bdi thuong cho nguyén don mét khoan tién twong Gng véi tién luong
ctia nguyén don trong nhimg ngay don phuong chdm dut hop dong ma khong bao
trude 14 7.000.000 x 45/30 = 10.500.000 dong.

Téng cong, cong ty T phai co trach nhiém thanh toan cho ba A sb tién
217.700.000 dong.

Dai dién theo phap ludt cua bi don Cong ty Trach nhiém hitu han T, 6ng
Tran Thién P trinh bay:

Thang 7 nim 2020, ba A duoc ngudi quen gidi thidu vao cong ty lam viéc
vo1 vi tri chay quang céo cho cong ty. Hai bén thoa thuan miéng khong 1ap hop
dong. Cong viéc cu thé 13 thu thap hinh anh cta phong tap tai cong ty ,, tao su
kién cho cong ty, ding bai viét va hinh anh, tra 10i tin nhan,... Mac luong thir
viéc 70% luong chinh thirc 12 5.000.000 dong/thang, thoi gian thir viée 02 thang.
Pén thang 8/2020 chong ba A 1a 6ng Vii Poan Minh C xin cho ba A duoc nghi
viéc vi gia dinh m& quan ca phé. Khi ba A nghi viéc dd khong ban giao trang
Fanpage, hinh anh, cac video clip ¢6 lién quan dén cong ty. Vi vay cong ty khong
ky két hop dong lao dong chinh thirc ma chd ba A ky bién ban ban giao cong
viéc.

Khi vao 1am viéc tai cong ty, ba A khong cung cip thong tin ¢4 nhan trung
thuc (khi thi khai sinh nam 1995 Iic thi khai sinh nim 1993 nhung theo ho so
khoi kién tai toa thi sinh nam 1989), bén canh d6, trong thoi gian lam viée ba A
khéng tuan thi ndi quy cua cong ty, khong mic dung déng phuc theo quy dinh,
do 6, cong ty khong dong ¥ yéu cau khai kién cta nguyén don.

Nguwoi lam chirng ba Nguyén Thi Nhw Q trinh bay tai bin tw khai ngay
13/7/2022:

Ba 1a nhan vién caa Cong ty T tir ngay thanh 1ap dén thang 4/2021, phu
trach cong viéc hanh chinh nhan sy va ban hang. Ba A phy trach mang marketing
cho phong tap, khong c6 ky hop dong lao dong véi cong ty. Thoi gian lam viée
ctia ba A chi hon mot thang, cong ty méi thanh 1ap chua kip bo sung gidy to day
du thi ba A nghi viéc, vi vdy ho so 1am viéc cta ba A tai cong ty 1a khong co.
Pau thang 8/2020 vo chong ba A, 6ng C c6 dén phong hop vai éng P va ba, dng
C c6 ndi sé rat ba A vé 1am quan ca phé & duong P, Quan C nén ba A sé& ban giao
lai cong viéc, ong P cé yéu cau ba tiép nhan cong viéc do ba A phu trach. Theo
nhu tin nhan, ba A ciing x4c nhan s& ban giao cong viéc nhung dén gitta thang
9/2020 ba nhac lai thi ba A yéu cau cong ty phai co van ban gui cho bén thu ba.
Sau d6, cong ty da lam mdi lai trang fanpage va cb gang khic phuc nhiing anh
hudng do ba A dé lai. Bi voi yéu cau khoi kién cia ba A, ba thdy khong hop 1y
vi dén nay ba A van chua ban giao cong viéc, chua ky hop dong lao dong nén
chua thoa thuan cac khoan muc bao hiém va ba A khai khong ding nim sinh cta
minh khi vao lam tai cong ty.
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Do ban viéc gia dinh nén ba Q ¢6 don xin vang mat trong tat ca cac giai
doan to tung cua toa an.

Tai bdn 4n lao dpng so tham sé 13/2022/LD-ST ngaiy 18/7/2022 ciia Toa
4n nhan din quin Tin Phi, Thanh phd Hé Chi Minh tuyén xii:

1. Chap nhan yéu cau cua ba Pao Duy Kiéu A budc Cong ty TNHH T phai
c6 trach nhiém thanh toan cho ba Pao Duy Kiéu A tién luong tir ngay 01/7/2020
dén ngay 05/08/2020 1a 8.129.000 (Tdm triéu mot tram hai mwoi chin ngan)
dong;

Ké tir ngay an c6 hiéu luc phap luat, nguoi duogc thi hanh an c6 don yéu cau
thi hanh 4n ma ngudi c6 nghia vu thi hanh 4n cham thuc hién nghia vu tra tién thi
phai chiu Iai suat ddi véi sb tién cham tra tuong @ng véi thoi gian cham tra. LA
suat phat sinh do cham tra tién dugc xac dinh theo thoa thuan cia cac bén nhung
khong duoc vuot qua mac 14i suat dugce quy dinh tai khoan 1 Piéu 468 cua Bo
luat dan su; néu khong cd thoa thuan thi thuc hién theo quy dinh tai khoan 2 Biéu
468 cua Bo luat dan su.

2. Khéng chap nhan yéu cau cua ba Pao Duy Kiéu A, cu thé:

- Budc Cong ty TNHH T phai tra tién lwong, bao hiém x3 hoi, bao hiém y té
trong nhitng ngay khong duoc lam viée tir ngay 05/08/2020 dén ngay 18/7/2022;
Trong d6: Tién lwong tam tinh tir 06/08/2020 dén 18/7/2022 14 7.000.000 dong x
23 thang = 161.000.000 dong; Tién bao hiém x3d hoi véi mic bang 17% tién
lwong va bao hiém y té véi mirc bang 3% tién luong (theo quy dinh tai Khoan
2.1, Piéu 5 va Khoan 1, Diéu 18 Quyét dinh s6 595/QD-BHXH ngay 14/04/2017
ciia B2) tam tinh tir 06/08/2020 dén 18/7/2022 1a 7.000.000 dong x (17 + 3)% X
23 thang = 32.200.000 dong;

- Budc phai nhan ba Pao Duy Kiéu A trd lai lam viéc theo hop dong lao
dong da giao két hodc cong ty phai boi thudng cho nguyén don 02 thang tién
lwong theo hop dong lao dong 14 7.000.000 dong x 2 thang = 14.000.000 dong;

- Budc phai boi thuong cho ba Pao Duy Kiéu A mét khoan tién twong tng
vé6i tién luong trong nhitng ngay don phuong chidm dut hop dong ma khéng béo
truede 1a 7.000.000 dong x 45/30 = 10.500.000 dong.

3. Vé an phi lao dong so tham: Ba Pao Duy Kiéu A duoc mién nop tién an
phi dan su so tham.

Cong ty TNHH T phai chiu an phi 12 300.000 (Ba tram ngan) dong.

Ngoai ra, ban an so thim con tuyén vé quyén thi hanh an va quyén khang
cao cua cac duong su.

Ngay 01/8/2022, nguyén don ba Pao Duy Kiéu A c6 don khang co toan bd
ban an so tham.
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* Tai phién toa phic tham:

Nguyén don ba BPao Duy Kiéu A c6 nguoi dai dién theo 1y quyén la ong
Doan Thanh B co don xin xét xu vang mdt tai phién toa va ba A co ban twong
trinh vé khang cdo va yéu cau:

Buoc Cong ty Trach nhiém hiru han T phai tra tién lvong, bao hiém x4 hoi,
bao hiém y té trong nhitng ngay khong dugc lam viée tir ngay 05/08/2020 dén
ngay 18/7/2022; Trong d6: Tién lwong tam tinh tr 06/08/2020 dén 18/7/2022 14
7.000.000 dong x 23 thang = 161.000.000 dong; Tién bao hiém xi hoi véi mirc
bang 17% tién luong va bao hiém y t& v6i mirc bang 3% tién lwong (theo quy
dinh tai Khoan 2.1, Diéu 5 va Khoan 1, Diéu 18 Quyét dinh sé 595/QD-BHXH
ngdy 14/04/2017 ctua B2) tam tinh tir 06/08/2020 dén 18/7/2022 1a 7.000.000
dong x (17 + 3)% x 23 thang = 32.200.000 dong;

- Budc phai nhan ba Pao Duy Kiéu A trd lai lam viéc theo hop dong lao
doéng di giao két hodc cong ty phai boi thuong cho nguyén don 02 thang tién
luong theo hop dong lao dong 1a 7.000.000 dong x 2 thang = 14.000.000 dong;

- Budc phai bdi thuong cho ba Pao Duy Kiéu A mot khoan tién twong tng
v6i tién luong trong nhiing ngay don phuong cham dut hop déng ma khong bao
trude 1a 7.000.000 dong x 45/30 = 10.500.000 dong.

- Xin rut lai yéu cau khang cao d6i véi yéu cau Cong ty TNHH T phai c6
trach nhiém thanh toan cho ba Pao Duy Kiéu A tién luong tir ngay 01/7/2020 dén
ngay 05/08/2020 14 8.129.000 (Tdm triéu mét tram hai mwoi chin ngan) dong;

Bi don Cong ty Trach nhiém hiru han T ¢6 nguoi dai dién theo phap luat la
6ng Tran Thién P, nguoi lam chimg ba Nguyén Thi Nhu Q da duogc tong dat hop
1¢ tham gia phién toa dén lan thir hai vang mat khong co 1y do.

- Dai di¢n Vién kiém sat nhan dan Thanh phd H6 Chi Minh phat biéu
quan diém:

V& t6 tung: Tham phan va Hoi dong xét xir thuc hién dang quy dinh cta
phap luat t6 tung. Cac duong su thuc hién quyén, nghia vu theo ding quy dinh
phap luat. Pon khang co clia dwong sy nam trong han luat dinh nén hop 18.

Vé ndi dung: Cén ctt khodn 1 Diéu 308 B9 luat to tung Dan sy, bac yéu cau
khang cua nguyén don ba Pao Duy Kiéu A Giit nguyén ban an so thim sb
13/2022/LD-ST ngay 18/7/2022 ctia Toa &n nhan dan quan Tan Phua.

NHAN PINH CUA TOA AN:

Sau khi nghién ctru cac tai li¢u co6 trong ho so vu an dugc tham tra tai phién
toa va can ctr vao két qua tranh luan tai phién toa, Ho1 dong xét xtr nhan dinh:

[1] VEé tb tung:



- Ban 4n so tham sd 13/2022/LD-ST ngay 18/7/2022 cua Toda an nhan dan
quan Tan Phu, nguyén don c6 don khang cao vao ngay 01/8/2022. Theo qui
dinh tai Khoan 1 Diéu 273 B luit tb tung dan sy nam 2015 1a con trong thoi han
khang céo.

- Nguyén don ba Pao Duy Kiéu A c6 ngudi dai dién theo iy quyén 1a 6ng
DPoan Thanh B1 c6 don xin Véng mat tai phién toa; Bi don Cong ty Trach nhi€ém
hiru han T c6 nguoi dai dién theo phap luat 1a ong Tran Thién P, nguodi lam
chtng ba Nguyén Thi Nhu Q di duoc tong dat hop 1é tham gia phién toa dén lan
thr hai ving mit khong c6 1y do.

Can ct khoan 2 Diéu 227 Bo luat TH tung dan su nim 2015 Toa 4n van tién
hanh xét xtr vu 4n vang mit nguyén don va bi don.

- Tai phién toa phuc thdm, nguyén don c6 van ban xin rat lai yéu cau
khang céo vé yéu cau Cong ty T phai c6 trach nhiém thanh toan cho ba Pao Duy
Kiéu A tién luong tir ngay 01/7/2020 dén ngay 05/08/2020 1a 8.129.000 dong;

Cian cr vao khoan 3 Diéu 289 B6 luat TH tung dan su nam 2015, Ho1 déng
xét xtr dinh chi xét xtr ddi véi yéu trén ctia nguyén don.
[2] V& ndi dung:

- Ngay 01/7/2020, ba Pao Duy Kiéu A 1am viéc tai Cong ty T phu trach
cong viée 1a chay quang cdo, cu thé: thu thap hinh anh cua phong tap tai céng ty
T, quan 1y trang Fanpage, tao su kién cho cong ty T, ding bai viét va hinh anh, tra
10i tin nhén,... hai bén thoa thuan miéng khong 1ap hop dong.

Phia ba A cho rang, mic du trong qué trinh 1am viéc, cong ty T khong ky
hop dong lao dong bang vin ban, nhung cic bén co trao doi, thoa thuan muc
lwong 13 7.000.000 dong/thang va khong xac dinh thoi han cling nhu thoi diém
chdm dut hiéu luc cua hop dong;

Phéai cong ty T chi thira nhan hai bén c6 thoa thuan thir viéc hai thang tir
01/7/2020 dén 01/9/2020.

Hoi dong xét xir xét thay:

Qua trinh giai quyét vu an hai bén khong cung cap hop dong lao dong; tai
ban tu khai ngay 13/7/2022, ba Nguyén Thi Nhu Q phu trach cong viéc hanh
chinh nhan sy cho biét cong ty T mdi thanh lap chua kip bo sung gidy to thi ba A
nghi viéc nén hd so lam viéc cua ba A tai cong ty khong ¢ va ciing khong c6 hop
dong lao dong.

Do d6, c¢6 co s& xac dinh viéc ba A lam viéc tai cong ty tir thoi diém
01/7/2020 dén ngay 05/8/2020 1a trong thoi gian thir viéc; Can c&t quy dinh tai
khoan 1 Diéu 26, khoan 1 Diéu 27 Bo luat lao dong nim 2012 khong bit budc
nguoi str dung lao dong va ngudi lao dong phai ky hop dong thir viée. Hop dong
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thur viéc trén dugc xac 1ap trén co s& tu nguyén, khong vi pham diéu cAm cua
phap luat, khong trai dao duc xa hdi, khong bi lira déi hay ép budc nén day 1a hop
ddng c6 gia tri phap 1y 1am phat sinh quyén va nghia vu cia cic bén tham gia ky
két hop dong.

Cin ctr khoan 2 Diéu 29 B9 luat lao dong nam 2012 thi “trong thoi gian thir
viée, méi bén cé quyén hiy bé hop dong thir viée hodc hop dong lao déng da
giao két ma khéng can bdo trude va khéng phdi boi thuong”. Theo quy dinh nay,
nguoi lao dong va ngudi st dung lao dong co6 quyén don phuwong chdm dut hop
ddng lao dong thir viée ké ca truong hop chua lam hét thoi gian thir viée. Khi
cham dut hop ddng thir viée nguoi lao dong va ngudi sir dung lao dong hoan toan
khong can bao trudc va khong phai bdi thuong. Nhu vay, viéec ba A cho ring
cong ty T yéu cau ban giao cong viéc va cham dat hop dong lao dong ma khong
bao trude 1a vin dam bao trong thdi gian thir viée dong thoi khong can bao trude
va khong phai boi thuong theo quy dinh ctia phap luat.

Do d6 4n so tham khong chap nhan yéu cau cua ba A vé viéc : Buoc Cong
ty T phai tra tién luong, bao hiém x4 hoi, bao hiém y té trong nhiing ngay khong
dugce 1am viée tir ngay 05/08/2020 dén ngay 18/7/2022; Trong d6: Tién luong
tam tinh tr 06/08/2020 dén 18/7/2022 1a 7.000.000 déng x 23 thang =
161.000.000 ddng; Tién bao hiém xa hoi voi mic bang 17% tién luong va bao
hiém y té véi mirc bang 3% tién luong (theo quy dinh tai Khoan 2.1, Piéu 5 va
Khoan 1, Diéu 18 Quyét dinh s6 595/QD-BHXH ngay 14/04/2017 cta B2) tam
tinh tir 06/08/2020 dén 18/7/2022 1a 7.000.000 dong x (17 + 3)% x 23 thang =
32.200.000 dong; Budc phai nhan ba Pao Duy Kiéu A tré lai 1am viéc theo hop
dong lao dong da giao két hoic cong ty phai boi thuong cho nguyén don 02 thang
tién luong theo hop ddng lao dong 1a 7.000.000 dong x 2 thang = 14.000.000
d6ng; Budc phai bdi thuong cho ba Pao Duy Kiéu A mot khoan tién tuong ung
v6i tién luong trong nhitng ngay don phuong chdm dit hop déng ma khong bao
trude 1a 7.000.000 dong x 45/30 = 10.500.000 dong: Yéu cau huy Quyét dinh sb
2000528/2021/QbCDHDBPLD-CPTK ngay 31/5/2021 1a ¢6 co.

Ngoai ra, an so tham tuyén: Ké tir ngdy an c6 hiéu luc phap luat, nguoi
dugc thi hanh an c¢6 don yéu cau thi hanh 4n ma ngudi c6 nghia vu thi hanh an
cham thuc hién nghia vy tra tién thi phai chiu 13i suat d6i véi sb tién cham tra
tuong UNg VaGi thoi gian cham tra. Lai suat phét sinh do cham tra tién duoc xac
dinh theo thoa thuan cta cac bén nhung khong duoc vuot qua mic 13i suat duoc
quy dinh tai khoan 1 Piéu 468 cua Bo luat dan su; néu khong co thoa thuan thi
thuc hién theo quy dinh tai khoan 2 Diéu 468 caa Bo luat dan su. La khong ding
nén diéu chinh lai cho chinh x4c theo Diéu 96 Bo luat lao dong nam 2012 va
Piéu ndy duoc huéng din tai diém b, khoan 2, Diéu 24 Nghi dinh s
05/2015/ND- CP ngay 12/01/2015.
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Xét dé nghi cua dai dién Vién Kiém sat nhan dan Thanh phd H6 Chi Minh
1a ¢6 can ctr chap nhan.

Pbi voi nhimg phan quyét dinh khac cta an so tham, cac duong sy khong
khang cdo, Vién kiém sat khong khang nghi da phat sinh hiéu Iyc phap lut.

V& an phi lao dong phiic thim: Ba Pao Duy Kiéu A dugc mién nop tién an
phi lao ddng phuc tham.

Vi cdc lé trén,

QUYET PINH:

Can ctr khoan 1 Diéu 148; khoan 2 Diéu 227; khoan 3 Diéu 289 ; khoan 1
Piéu 308 Bo luat T tung dan sy nam 2015;

Cin cir Piéu 26 va Diéu 27 ctia Bo luat Lao dong nam 2012;

Can ctr Nghi quyét sd 326/2016/UBTVQH14 ngay 30 thang 12 nim 2016
cua ny ban thuong vu Quéc hoi quy dinh vé muc thu, mién, giam, thu, ndp, quan
1y va st dung an phi va 1€ phi Toa éan.

Tuyén xu:

1. Chap nhan mdt phan yéu cau khang co ctia nguyén don ba Pao Duy Kiéu

-

A

2. Giit nguyén ban an lao dong so tham s6 13/2022/LD-ST ngay 18 thang 7
nam 2022 cta Toa an nhan dan quan Tan Pha, Thanh phé H6 Chi Minh.

3. Chap nhan mot phan yéu cau khai kién cia ba Pao Duy Kiéu A,

3.1 Chap nhan yéu cau cia ba Pao Duy Kiéu A budc Cong ty Trach nhiém
hitu han T phai ¢ trach nhiém thanh toan cho ba Pao Duy Kiéu A tién luong tir
ngay 01 thang 7 nam 2020 dén ngay 05 thang 08 nam 2020 1a 8.129.000 (Tam
triéu mot tram hai muoi chin nghin) dong;

Ké tir ngay ba A c6 don yéu cau thi hanh 4n, néu Cong ty Trach nhiém hitu
han T chua thanh toan du sé tién nhu da néu trén thi hang thang Cong ty Trach
nhiém hitu han T con phai tra thém mot khoan tién it nhat bang sé tién tra cham
nhan véi 13i suat tran huy dong tién gui c6 ky han 01 thang do Ngan hang N cong
b tai thoi diém tra lwong. Khi Ngan hang N khong quy dinh tran 13i suét thi
dugc tinh theo 1di sudt huy dong tién giri c6 ky han 01 thang ctia ngan hang
thuong mai, noi doanh nghi€p, co quan mo tai khoan giao dich thong bao tai thoi
diém tra luong.

4. Khoéng chap nhan yéu cau cia ba Pao Duy Kiéu A, cu thé:

- Budc Cong ty Trach nhiém hitu han T phai tra tién luong, bao hiém xa hoi,

bao hiém y té trong nhitng ngay khong dugc 1am viéc tir ngay 05 thang 08 nim
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2020 dén ngay 18 thang 7 ndm 2022; Trong d6: Tién lwong tam tinh tir 06 thang
08 nim 2020 dén 18 thang 7 nim 2022 1a 7.000.000 déng x 23 thang =
161.000.000 (M6t trim sau muoi mdt nghin) dong; Tién bao hiém xa hoi voi muc
bang 17% tién luong va bao hiém y t& v6i mirc bang 3% tién lwong (theo quy
dinh tai Khoan 2.1, Diéu 5 va Khoan 1, Diéu 18 Quyét dinh sé 595/QD-BHXH
ngay 14 thang 04 nim 2017 ctia B2) tam tinh tir 06 thang 08 nim 2020 dén 18
thang 7 nam 2022 1a 7.000.000 dong x (17 + 3)% x 23 thang = 32.200.000 (Ba
muoi hai triu hai tram nghin) dé)ng; Budc phai nhan ba Pao Duy Kiéu A tro lai
lam viéc theo hop ddng lao dong da giao két hodc cong ty phai boi thudng cho
nguyén don 02 thang tién luong theo hop dong lao dong 1a 7.000.000 ddng x 2
thang = 14.000.000 (Muoi bon triéu) dong; Budc phai bdi thudng cho ba Pao
Duy Kiéu A mot khoan tién twong tng voi tién luong trong nhimg ngay don
phuong chdm dit hop ddong ma khong bao trude 1a 7.000.000 ddng x 45/30 =
10.500.000 (Muoi triéu nam tram nghin) dong.

5. Pinh chi khang céo ddi voi yéu cau Cong ty Trach nhiém hiru han T phai
c6 trach nhiém thanh toan cho ba Pao Duy Kiéu A tién luong tir ngay 01 thang 7
nam 2020 dén ngay 05 thang 08 nam 2020 1a 8.129.000 (Tam triéu mot tram hai
muoi chin nghin) dong;

6. VVé an phi lao dong so tham: Ba Pao Duy Kiéu A duoc mién nop tién an
phi lao dong so tham.

Cong ty Trach nhi€ém hiru han T phai chiu an phi la 300.000 (Ba tram nghin)
ddng.

Thi hanh tai co quan thi hanh an dan su c6 tham quyén.

7. Vé An phi lao dong phuc tham: Ba Pao Duy Kiéu A dugc mién nop tién
an phi lao dong phac tham.

8. Truong hop ban an, quyét dinh duoc thi hanh theo quy dinh tai Diéu 2
Luat thi hanh an dan sy thi nguoi1 dugce thi hanh an dan sy, nguoi phai thi hanh an
dan sy c6 quyén thoa thuan thi hanh an, quyén yéu cau thi hanh 4n, ty nguyén thi
hanh an hodc bi cudng ché thi hanh 4n theo quy dinh tai cac Diéu 6, 7 va 9 Luat
Thi hanh an dan sy; thot hi¢u thi hanh &n dugc thuc hién theo quy dinh tai biéu
30 Luat thi hanh an dan su.

9. Ban an phiic tham c6 hiéu luc phap luat ké tir ngdy tuyén an.

THANH VIEN HOI PONG XET XU THAM PHAN - CHU TQA PHIEN
TOA
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