TOA AN NHAN DAN QUAN 10 CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHi MINH Péc lap - Tw do - Hanh phiic

Ban 4n s6: 89/2020/KDTM-ST
Ngay: 23-11-2020
VIV tranh chap hop ddng cho thué
tai chinh

] _ NHAN DANH
NUOC CONG HOA XA HOQI CHU NGHIA VIET NAM

TOA AN NHAN DAN QUAN 10, THANH PHO HO CHi MINH

- Thanh phin Hpi dong xét xir so thdm gom co:

Thim phén - Chii toa phién toa: Ba Lé Thi Lan

Cdc Hoi tham nhén dan:

1. Ong Lé Hoang Minh

2.Babo Thi A

- Thu ky phién toa: Ba Nguyén Thi Thao Suong

- Pgi di¢n Vién kiém sdat nhan ddn Qudn 10, Thanh phé Ho Chi Minh
tham gia phién tdoa: Ong Hoang Thé Pic - Kiém sat vién

Ngay 23 thang 11 nam 2020 tai tru s& Toa an nhan dan Quan 10, Thanh
phé H6 Chi Minh, xét xtr so thim cong khai vu an thu Iy sé: 37/2016/TLST-
KDTM ngay 19 thang 5 nim 2016 vé tranh chip vé hop dong cho thué tai
chinh, theo Quyét dinh dwa vu an ra xét xtr sb: 226/2020/QPXXST-KDTM
ngay 09 thang 10 nim 2020 va Quyét dinh hodn phién toa sb: 194/2020/QDST-
KDTM ngay 30 thang 10 nim 2020 giita c4c duong su:

1. Nguyén don: Cong ty cho thué tai chinh TNHH SMT (dugc d6i tén tir
cong ty cho thué tai chinh TNHH Mot thanh vién Ngan hang Thuong mai c6
phan VN).

Pia chi: Tang 20 thap A, VinCom 191 phd B, phuong H, quan T, Thanh
phd Ha Noi.

Nguweoi dai dién hop phap cua nguyén don:

Ba Bui Nguyén Quynh N, sinh nim: 1984

Pia chi: 172/7 duong NTT, Phuong A, Quan B, Thanh phé H6 Chi
Minh.

(dai dién theo Uy quyén, van ban uy quyén sd 05/QDUQ-BAMC ngay
19/02/2020). C6 mat.



2. Bi don: Cong ty TNHH Dich vu Thuong mai XNK SB
Pia chi: 283/26 duong L, Phuong M, Quan N, Thanh phé H5 Chi Minh

- Ngweoi dai dién hop phap cua bi don:

Ong Truong Ngoc L, sinh nam: 1970

Dia chi: Thon S, xa P, huyén H, tinh L

(Pai dién theo phap luat). Co don xin vang mit.
3. Ngueoi c6 quyén loi, nghia vu lién quan:

Cong ty TNHH MTV TH ,
Dia chi: 138/32 4p C, x4 A, thanh phd B, tinh D

- Ngwoi dai dién hop phdp ciia nguoi ¢é quyén loi, nghia vu lién quan:

Ong Pao Quéc P, sinh nam: 1977 ’
Dia chi: 138/32 ap C, xa A, thanh pho B, tinh D

(Pai dién theo phap luat). Vang mat.

NOI DUNG VU AN:

- Trong don khdi kién, trong qud trinh gidi quyét vu dn, nguyén don -
Cong ty cho thué tai chinh TNHH SMT (cong ty cho thué tai chinh) trinh bay:

Cong ty cho thué tai chinh Il Ngéan hang DTPT Viét Nam (dugc sap nhap

vao cOng ty thué tai chinh Ngan hang TMCP DTPT Viét Nam ngay 29/7/2011,
nam 2011 duoc doi tén thanh cong ty cho thué tai chinh TNHH Mot thanh vién

Ngan hang Thuong mai c6 phan VN va nay d6i tén thanh Cong ty cho thué tai

chinh TNHH SMT) ¢6 ky hop dong cho thué tai chinh sé6 009/2011/HPCTTC
ngay 27/01/2011 vai bén thué tai chinh la Cong ty TNHH Dich vu Thuong mai

XNK SB (cong ty SB) voi ndi dung hop dong nhu sau:
- Tai san cho thué tai chinh: 01 ddy chuyén nghién sang da 250 tin/gio, da
qua st dung.

- Tong gia tri tai san: 7.725.185.000 dong.

- Cong ty SB tham gia tra trudc so tién: 2.317.555.000 dong (30% gia tri

tai san).

- Cong ty SB tham gia ky cugc sb tién: 772.518.500 dong.
- S6 tién cho thué: 5.407.630.000 dong.

- Ngay nhan ng: 29/01/2011.

- Thoi gian thué: 60 thang.

- Lai suét cho thué ban dau: 17,5%/nam (twong duong 1,458%/thang) va

dugc ap dung trong 03 thang dau tién. Tir thang tha 4 trd di s& ap dung 13i suat
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tha ndi theo nguyén tac 13i suat cho thué bang 13i suat tién gui to chtrc c6 ky han
12 thang tra 13i cudi ky cong bd cong 3.5% va duoc diéu chinh 03 thang/01 1an.

Pang trong thoi han thyuc hién hop ddng thué tai chinh thi ngay 06/01/2014,
Cong ty cho thué tai chinh nhan dugc céng vian sb 02/2014/CV cua Cong ty
TNHH MTV TH (cong ty TH) dé nghi mua lai tai san cho thué tai chinh cua hop
dong 009/2011/HPCTTC la day chuyén nghién sang da 250 tan/gio. Dong thoi,
ngay 07/01/2014 Cong ty cho thué tai chinh tiép tuc nhan dwoc cong vin sb
01/CV-DN ciia Cong ty SB dé nghi Cong ty cho thué tai chinh ban tai san néu
trén cho Cong ty TH do Cong ty SB khai thac tai san khong hiéu qua va khong
bao dam dugc ngudn thu tra ng cho Cong ty cho thué tai chinh.

Ngay 27/02/2014, tai bién ban lam viéc gitta Cong ty cho thué tai chinh
va Cong ty SB, cac bén di théng nhat dinh gia ban tai san tdi thiéu 1a 03 ty
d6ng. Tuy nhién, trong thdi gian Cong ty cho thué tai chinh chua c6 quyét dinh
bang vin ban dong ¥ viéc ban tai san néu trén thi Cong ty SB di ban giao day
chuyén nghién sang d4 250 tan/gio cho COng ty TH, thu tryc tiép tién ban tai san
tir Cong ty TH 14 vi pham khoan 12.6 DPiéu 12 ciia Hop dong cho thué tai chinh.
Sau khi biét duoc sy viée, cong ty cho thué tai chinh da c6 cong van gui cong ty
TH thong bao vé viéc mua ban tai san cho thué tai chinh giita cong ty SB va
cong ty TH 1a khong hop phép. Dong thoi, cong ty cho thué tai chinh da co cong
van yéu cau cong ty SB cung cap thong tin, dia diém khai thac tai san dé cong ty
cho thué tai chinh kiém tra tai san cho thué theo quy dinh nhung c6ng ty SB van
khong thyc hién 1a vi pham khoan 12.11 Piéu 12 cua Hop déng cho thué tai
chinh.

Tuy nhién, Cong ty cho thué tai chinh da tao nhiéu diéu kién dé Cong ty SB
thanh toan so tién da thu tir Cong ty TH. Néu cdng ty SB thanh toan du s tién ba
ty dong tir viéc ban tai san cho thué thi Cong ty cho thué tai chinh s& xuat héa don
va chuyén giao quyén s hiru tai san cho cong ty TH, nhung cho dén nay Cong ty
SB chi méi thanh toan duoc 2.200.000.000 (hai ty hai trdm triéu) déng nén tai san
cho thué 1a day chuyén nghién sang da 250 tan/gio van thudc quyén so hitu cta
Cong ty cho thué tai chinh.

Trong thoi gian thué tai chinh, Cong ty SB thuong xuyén thanh toan ng
thué khong day dil va khong dung thoi han 14 vi pham khoan 7.1 Diéu 7 cua Hop
dong cho thué tai chinh, mic du Cong ty cho thué tai chinh da nhiéu lan nhéc
nhé va tao diéu kién cho Cong ty SB thanh toan no thué.

Do céac vi pham néu trén, Cong ty cho thué tai chinh ra quyét dinh sb
424A/QD-BLC ngay 17/7/2015 vé viéc viéc chdm dut trude han hop dong cho
thué tai chinh s6 009/2011/HPCTTC va quyét dinh sé6 0449A/QP-BLC ngay



27/7/2015 vé viéc thu hoi tai san cho thué 1a 01 day chuyén nghién sang d4 cong
suit 250 tin/gid. Nhung dén nay Cong ty SB khong thyuc hién ban giao tai san
theo quy dinh, c¢6 tinh che du vi tri khai thac tai san nén Cong ty cho thué tai
chinh van chua thu hoi duoc tai san thué tai chinh néu trén.

Do Cong ty SB vi pham nghia vu thanh toan theo hop dong nén Céng ty
cho thué tai chinh da chuyén toan bo tién ng thanh ng quéd han tr ngay
17/7/2015. Pdng thoi, ngay 17/7/2015, Cong ty cho thué tai chinh da tién hanh
trich thu tién ky cugc ctia hop déng 009/2011/HPCTTC sb tién 772.518.500
ddng trir vao no gdc cua Cong ty SB.

Tinh dén ngay 23/11/2020, Céng ty SB da thanh toan tong so tién ng gdc
la: 3.253.486.462 (trong d6 cong ty SB tra no gbc theo ky 1a 280.967.962 dong,
2.2 ty ddng tién cbng ty SB ban may cho cong ty TH va 772.518.500 dong tién
ky cuoc) va tién 13i 1a: 698.439.613 dong.

Nhu vay, dén ngay 23/11/2020, cdng ty SB con ng nguyén don s6 tién
6.802.422.094 dong, trong d6 bao gém 2.154.143.538 dong, 13i 4.648.278.556
dong (bao gom lai trong han: 1.403.325.077 dong, 1di qua han: 3.244.953.479
dong

Trong qua trinh khéi kién, nguyén don yéu cau:

1. Cong ty SB phai chiu trach nhiém thanh toan ngay lap tirc cho Cong ty
cho thué tai chinh s6 tién 13 6.802.422.094 dong. Bao gdm 2.154.143.538 dong,
i 4.648.278.556 dong (bao gdm 1ai trong han: 1.403.325.077 dong, 14i qué han:
3.244.953.479 dong.

2. Trudng hop, Cong ty SB khong thanh toan diy du sé tién néi trén ngay
cho Cong ty cho thué tai chinh thi phai tu thu hoi ban giao tai san thué tai chinh
dé Cong ty Cho thué tai chinh tién hanh ban thanh 1y tai san thu hdi cong no
theo quy dinh.

3. Sau khi béan tai san va thu hoi cong ng, sO tién bén tai san khong du thanh
toan chi phi thanh 1y tai san, s6 no goc va no 1ai tinh dén ngay ban tai san thi phan
tién no con lai Cong ty SB phai chiu trach nhiém tiép tuc thanh toan cho Cong ty
Cho thué tai chinh va phai chiu 14i theo 13i suat di thoa thuan tai HDCTTC s6
009/2011/HDPCTTC ngay 27/01/2011 cho dén khi tra hét no gbc.

Tai phién toa, ngudi dai dién theo ty quyén cua nguyén don xin thay d6i
yéu cau khai kién, cu thé: Pong thoi vai viée yéu cau bi don tra tién goc va lai,
bi don con phai tra lai cho Cong ty cho thué tai chinh tai san thué tai chinh la
mot day chuyén nghién sang da 250t/h dé tién hanh ban va thu hdi ng véi tiéu
chuin k¥ thuat, vat li¢u quy cach nhu sau:



+ 01 bo ban rung cép liéu, ngua; nudc san xuét: Viét Nam; tiéu chuan ky
thuat, vat liéu, quy cach: 1100x4500mm, Tole day 25mm, Tole Vach 20mm;

+ 01 bo Sit xi rung, 10 x0; nudc san xuét: Viét Nam, tiéu chuin k¥ thuat,
vat li¢u, quy cach: 1350, U160, U200;

+ 01 cai mang chinh chtra 15m3; nudc §én xuét: Viét Nam; tiéu chuin ky
thuat, vat liéu, quy cach: Tole vach 12mm, chong mon 10mm, U160, U140;

+ 01 cai mang phuy, cach chtra 20m3; nudc san xuét: Viét Nam; tiéu chuin
k¥ thuat, vat liéu, quy cach: Tole vach 12mm, chong mon 10mm, U160, U140;

+ 01 cai may nghién ham 250T/h; nude san xuat: Nhat Ban; tiéu chuan k§
thuat, vat li¢u, quy cach: B6 mo 1050x750mm, khe x4 80mm=>200mm;

+ 01 c4i sat xi ham nghién; nude san xuat: Viét Nam; tiéu chuin k¥ thuat,
vat li¢u, quy cach: 1500;

+ 02 cai sat xi cone 1300, 1370; nudc san xuat: Viét Nam; tiéu chuan ky
thuat, vat liéu, quy cach: 1600;

+ 01 cai may nghién cone thd 1300; nudc san xuat: Pai Loan; tiéu chuan k§
thuat, vat liéu, quy céch: Tiép nhén da vao 16n nhat 250mm, khe xa 25->100mm;

+ 01 cai Thung bom md cone thd 1300; nudc san xuat: Dai Loan; tiéu
chuan k¥ thuat, vat li¢u, quy cach: Chura 500 lit;

+ 01 cai may nghién cone tinh 1370; nudc san xuat: Dai Loan; tiéu chuan k§
thuét, vat liéu, quy cach: Tiép nhan d4 vao 16n nhat 100mm, khe xa 13->40mm;

+ 01 cai thung bom md cone tinh 1370; nudc san xuat: Pai Loan; tiéu

chuan k¥ thuat, vat liéu, quy cach: Chuaa 500 lit;

~ + 01 cai sang phan loai d4 2 tang (1800x5000mm) & st xi; nudc sén
xuat: Viét Nam; tiéu chuan ky thudt, vat liéu, quy cach: Tole vach 10mm, tole
mang 8mm, chong mon 6mm, 1300, U160;

+ 01 cai sang phan loai da 3 tang (2200x7000mm) & sat xi; nudc san
xuat: Viét Nam; tiéu chuan k¥ thuat, vat li€u, quy cach: Tole vach 10mm, tole
mang 8mm, chong mon 6mm, 1300, U160;

+ 17 m can bang tai B1000; nudc san xuét; Viét Nam; tiéu chuan ky thuét,
vat li¢u, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+ 12 mcan bang tai B1000; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+ 10 m can bang tai B1000; nudc san xuat: Viét Nam; tiéu chuan k¥ thuét,
vat liéu, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+15 m can bang tai B1000; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat li¢u, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;



+ 15 m can bang tai B1000; nudc san xuat: Viét Nam; tiéu chuan ky thuat,
vat li¢u, quy céach: 1200, gid con lan cach 0,8m, bang tai day 16mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat li¢u, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat li¢u, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 01 bd dong co dién toan bd + hé théng diéu khién dién + day dién; nudc
san xuat: Pai Loan; tiéu chuan ky thuat, vat li¢u, quy cach: Bu cong suit cho may.

- Bi don ¢6 don xin ving mdt tai phién toa, tuy nhién tai ban tw khai ngay
12/7/2016 va bién ban hoa gidai ngay 26/7/2016, nguoi dai dién theo phap ludt cua
bi don tai thoi diém nam 2016 - Ong Bdang Thity T trinh bay:

Dung la gitta Cong ty cho thué tai chinh II Ngan hang DTPT Viét Nam c0
ky hop dong cho thué tai chinh sé 009/2011/HPCTTC ngay 27/01/2011 véi
Cong ty TNHH Dich vu Thuong mai XNK SB vai ndi dung va diéu khoan hop
ddng nhu nguyén don trinh bay.

Thuc hién hop ddng, Cong ty SB di thanh toan cho nguyén don sb tién
979.407.575 dong (trong d6 goc 1a: 280.967.962 dong, 14i 1a 698.439.613 dong)

Do cbng ty SB khai thac tai san thué khong hiéu qua nén gitra Cong ty
cho thué tai chinh va Cong ty SB c6 dinh gia ban tai san cho thué t6i thiéu 1a ba
ty dong. Puoc sy dong y ciia Cong ty cho thué tai chinh, Cong ty SB ciing da
ban day chuyén nghién sang da nay cho Coéng ty TNHH MTV TH véi gia ba ty
ddng. COng ty SB da nhén tién va ban giao day chuyén nghién sang da cho cong
ty TH. Sau khi ban tai san, cong ty SB da thanh toan sé tién 2.200.000.000 (hai
ty hai tram triéu) dong cho Cong ty cho thué tai chinh va s6 tién nay di duogc trir
vao tién no gbc. Do gitta Cong ty SB va nguyén don khong théng nhét dugc
cach giai quyét vu viéc nén cong ty SB da khong giao 800.000 dong tién bén tai
san con lai cho nguyén don.

Tinh dén ngay 26/7/2016 Cong ty cho thué tai chinh yéu cau cong ty SB
tra sb tién tong cong 13 5.584.089.280 (Nim ty nim trim tdm muoi tu triéu



khong trim tdm muoi chin ngan hai trim tam muoi) déng. (Bao gom
2.154.143.538 ddng tién gbc, 1ai 3.429.945.742 ddng, 1di trong han:
1.403.325.052 dong, 13i quéa han: 2.026.620.690 dong). Ong Ping Thuy T, dai
dién bi don cho riang: Do mdy nghién da hoat dong da 1au, hu hong nhiéu, cong
ty SB d3 bo ra rat nhiéu tién dé stra chita. Do méi sita chita nén méi ban dugc
cho cong ty TH gia ba ty dong. Do tai san ciing da ban cho cong ty TH nén dé
nghi nguyén don khong yéu cau tra lai diy chuyén nghién d4 nay. Cong ty SB s&
giao 800.000.000 dong ban tai san cho thué con lai trong thang 9 nim 2016 va
dé nghi trir vao tién gdc. S6 tién gdc con lai 1a 1.354.143.538 ddng (sau khi trir
di 800.000.000 ddng) cdng ty SB xin tra mdi thang 10.000.000 dong, bat dau tir
thang 10 nam 2016 cho dén khi hét ng gdc, xin mién tra toan b tién 14i vi cong
ty khong con kha nang thanh toan no.

Viéc nguyén don cho rang cong ty SB vi pham Khoan 12.11, Diéu 12 theo
hop dong s6 009/2011/HDCTTC ngay 27/01/2011: Khéng cung cip thong tin vé
dia diém khai thac tai san dé Cong ty cho thué tai chinh kiém tra tai san thué theo
quy dinh 1a khong dang, Cong ty SB c¢6 cung cap thong tin viéc ban tai san thué
tai chinh cho cong ty TH. Viéc ban tai san thué tai chinh c¢6 duoc sy dong ¥ cua
nguyén don. Chi tir sau khi ban cho cong ty TH thi cong ty TH mang tai san di
dau Cong ty SB mai khong biét nén khong c6 thong tin ma thoi.

Pai dién Vién Kiém sat nhan dan Quan 10 phat biéu quan diém vé viéc
tuan tht phap luat vé t6 tung cia Tham phan va Hoi dong xét xur tir giai doan thu
Iy dén khi nghi 4n 13 tuan tha ding quy dinh phap luat, diy di. Nguyén don va
bi don chip hanh ding quy dinh phap luat vé to tung. Tuy nhién, nguoi c6
quyén loi, nghia vu lién quan 1 cdng ty TH da duoc Toa an tong dat cac van ban
t6 tung nhung van vang mat tai phién toa hom nay 1a vi pham quy dinh phép luat
veé to tung.

Vé ndi dung: Kiém sat vién dé nghi chap nhan yéu cau khoi kién cua
nguyén don.

NHAN PINH CUA TOA AN:

[1]. V& thu tyc t6 tung: Tranh chép giita nguyén don 1a Céng ty cho thué
tai chinh TNHH SMT (duogc ddi tén tir cong ty cho thué tai chinh TNHH Mot
thanh vién Ngan hang Thuong mai c¢6 phan VN) va bi don 1a Céng ty TNHH
Dich vu Thuong mai XNK SB 1a tranh chap vé hop dong cho thué tai chinh. Xét
théy bi don co dia chi tai Quan 10, nén vu an thudc tham quyén giai quyét cua
Toa an nhan dan Quan 10, Thanh phé Hb Chi Minh theo quy dinh tai khoan 1
Piéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Piéu 39 ctia Bo luat to tung
dan sy nam 2015.



Xét van ban oy quyén sd 05/QDUQ-BAMC ngay 19/02/2020 ciia Cong ty
cho thué tai chinh TNHH SMT 1a uy quyén hop 1¢, ba Bui Nguyén Quynh N ¢
du tu cach dai dién nguyén don tham gia t tung tai Toa 4n.

Ong Truong Ngoc L, 1a nguoi dai dién theo phap luét cta bi don - Cong
ty TNHH Dich vu Thuong mai XNK SB ¢6 don xin Véng mat nén Hoi déng x¢t
XU can ¢ vao diém a khoan 1 Piéu 227, khoan 1 Diéu 228 ctia B luat td tung
dan sy, tién hanh xét Xt vy an Véng mat bi don.

Xét thiy, Toa &n triéu tap hop 18 1an th hai, nguoi o quyén loi, nghia vu
lien quan 1a Céng ty TNHH MTV TH ving mit, nén Hoi dong xét xir can cir vao
diém b khoan 2 Diéu 227, khoan 3 Piéu 228 cia Bo luat to tung dan su, tién
hanh xét xir vy 4n vang mat Céng ty TNHH MTV TH.

[2]. Xét yéu cau cua nguyén don:

Xét Hop dong cho thué tai chinh s6: 009/2011/HDPCTTC ngay 27/01/2011
giita cong ty cho thué tai chinh 1l — Ngan hang DTPT Viét Nam, nay duoc d6i
tén thanh Cong ty cho thué tai chinh TNHH SMT c6 hinh thitc khong trai véi
quy dinh ctia phap luat vé hinh thirc ciia hop dong va c6 ndi dung phu hop véi
quy dinh cta phap luat vé diéu kién cho thué va thué tai chinh nén Hop dong cho
thué tai chinh sé: 009/2011/HDCTTC ngay 27/01/2011 ¢6 hiéu luc ké tir ngay
ky nhu Piéu 16 ctia Hop dong ma hai bén da ky két.

* Vé yéu cdu trd tién goc:

Tai Piéu 4 Hop dong cho thué tai chinh s6: 009/2011/HPCTTC ngay
27/01/2011, giita nguyén don va bi don thoa thuan s6 tién cho thué tai chinh la:
5.407.630.000 (nam ty, bon tram 1é bay triéu, sau trim ba muoi nghin) dong.

Dbi véi s tién ky quy 772.518.500 dong, tai khoan 2 Piéu 360 cua B
luat dan sy 2005 quy dinh: “Trong truong hop bén co nghia vu khong thuc hién
hodc thuc hién khéng ding nghia vu thi bén cé quyén dwoc ngdn hang noi ky
quy thanh todn...”. Nhu vay, viéc nguyén don da tién hanh céac thu tuc trich thu
tién ky quy va trir vao no gbe 1a phi hop véi quy dinh cua phap luat.

Ca nguyén don va bi don déu xac nhan bi don da thanh toan s tién no
gbc 1a: 3.253.486.462 dong (trong d6 cong ty SB tra ng gbc theo ky la
280.967.962 dong, sb tién cong ty SB ban tai san thué tai chinh cho cong ty TH
la 2.200.000.000 dong da duoc trir vao no goc va 772.518.500 dong sd tién cong
ty SB da ky quy). Tai bién ban hoa giai ngay 26/7/2016, ong Pang Thuy T, la
nguoi dai dién theo phap luat ctua céng ty SB cam két tra s tién 800.000.000
ddng con lai cua viéc ban tai san cho thué cho nguyén don vao thang 9 nim
2016 va dé nghi trir vao tién gdc. SO tién gde con lai 1a 1.354.143.538 dong tién
gbc (sau khi trir di 800.000.000 dong) cong ty SB xin tra mdi thang 10.000.000
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ddng, bat dau tir thang 10 nam 2016 cho dén khi hét ng gdc. Tuy nhién, cho dén
nay cong ty SB khong thuc hién viéc thanh toan sb tién 800.000.000 dong ban
tai san thué cho nguyén don va ciling khong thuc hién nghia vu thanh toan
10.000.000 (muoi triéu) dong/ thang nhu cam két. Nhu vay sd tién no gdc con
lai cho dén nay 1a 2.154.143.538 ddng.

Tai Diéu 6 cua Hop ddng cho thué tai chinh sé: 009/2011/HDCTTC ngay
27/01/2011, gitra nguyén don va bi don thoa thuan: Ky han tra ng géc la 03
thang 01 1an. Tuy nhién, trong qua trinh thuc hién hop dong, cong ty SB da vi
pham nghia vu thanh toan ng goc theo ky han. Hon nita, dén nay thoi han thué
da hét theo quy dinh tai tai Piéu 6 cua Hop dong cho thué tai chinh sb:
009/2011/HDCTTC ngay 27/01/2011 nhung cong ty SB khong thanh toan hét
ng gdc cho nguyén don 1a vi pham nghia vy theo thoa thuan cia hop dong. Viéc
nguyén don yéu cau bi don thanh toan sé ng gdc con lai 1a 2.154.143.538 la co
co s& nén dugc Hoi dong xét xtr chap nhan.

* Vé yéu cau bi don thanh todn tién 1di:

Tai Piéu 5 cua Hop dong cho thué tai chinh sb: 009/2011/HDCTTC ngay
27/01/2011, cac bén thoa thuan 1ai sudt ap dung 1a 17,5% trong 03 thang dau
tién. Tur thang thir tu tro di s& ap dung 13i suat tha ndi theo nguyén tac 13i suat
cho thué bang 14i suat tién gui to chic c¢6 ky han 12 thang tra 13i cudi ky cong bd
cong 3.5% va dugc diéu chinh 03 thang/01 lan. Lii suat qua han bang 150% lai
suat trong han.

Tai ban tu khai va bi€én ban hoa giai, nguoi dai dién theo phép luat cia bi
don xin khong phai tra tién 1ai vi cong ty khong con kha nang thanh toan. Tuy
nhién, cho dén phién tda ngay hom nay nguoi dai dién theo uy quyén cua
nguyén don van khong dong ¥ va giit nguyén yéu cau bi don tra tién 13i voi 13i
suat 1a bat dau 14 17.5%, sau d6 giam dan cho dén nay 14 10.5 %, s6 tién 14i trén
s6 du no goc tinh dén ngay 23/11/2020 13 4.648.278.556 ddong (bao gdm lai
trong han: 1.403.325.077 dong, 13i quéa han: 3.244.953.479 d6ng) la phu hop véi
thoa thuan cua cac bén va khong trai quy dinh cta phap luat nén dugc Hoi dong
xét xtr chap nhan.

* Doi véi yéu cau thu héi tai san cho thué tai chinh:

Hoi dong xét xir xét thay: Vao nim 2014, cong ty SB da ban tai san thug
tai chinh la 01 day chuyén nghién sang da cong suat 250 tan/gio cho céng ty TH.
Tuy nhién,‘ cong ty SB lai khong ching minh dugc viéc ban tai san cho thué da
duge sy dong ¥ cua Cong ty cho thué tai chinh. Mac du Cong ty cho thué tai
chinh ciling tao diéu kién dé cong ty SB thanh toan lai tién ban tai san thué tai
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chinh, néu thanh toan du thi Cong ty cho thué tai chinh sé& tién hanh ky hop dong
ban tai san cho thué cho cong ty TH. Tuy nhién, cho dén nay cong ty SB chi méi
thanh toan cho nguyén don sd tién 2.200.000.000 ddng va da dugc cdng ty cho
thué tai chinh trir vao no gdc, cho dén nay cdng ty SB van chua thanh toan hét s6
tién ba ty ddng tién ban tai san thué ma con no lai 800.000.000 dong.

Cin ¢t vao céc tai liéu ching clr ¢ trong hd so va tai phién toa hom nay,
nguyén don khong thira nhan viéc da déng ¥ cho cdng ty SB xu 1y tai san thué
tai chinh la ban cho cong ty TH nén viéc mua ban tai san thué tai chinh la day
chuyén nghién sang da cong suit 250 tin/gid giita cong ty SB va cong ty TH 1a
khong cé hi¢u lyc phap luat. Nhu vay, tai san cho thué 1a day chuyén nghién
sang d4 cong sudt 250 tin/gid van thudc quyén sé hitu clia cong ty cho thué tai
chinh. Viéc nguyén don yéu cau thu hdi tai san cho thué dé xur Iy dé thu hdi no
la phu hop voi muc 13.5.1, Piéu 13 cua Hop ddng cho thué tai chinh sd:
009/2011/HDCTTC ngay 27/01/2011 ma hai bén da ky két nén Hoi dong xét xur
chap nhan.

Do cac duong su khong yéu cau Toa an giai quyét vé hau qua cua viée
mua ban tai san thué tai chinh 1a day chuyén nghién sang da coéng suit 250
tan/gio gitta Cong ty TNHH MTV TH va Coéng ty TNHH Dich vy Thuong
mai XNK SB nén Hoi dong xét xir khong xem xét giai quyét trong vu 4n nay.
Néu c6 phat sinh tranh chdp vé viéc mua ban tai san cho thué tai chinh gitra
Cong ty TNHH Dich vu Thuong mai XNK SB va Cong ty TNHH MTV TH
thi cac duong su c6 thé khai kién thanh vy an khac.

[4]. An phi dan sy so tham: Bi don phai chiu toan bo an phi kinh doanh
thuong mai so tham theo quy dinh tai khoan 1 Diéu 147 caa BO luat td tung dan
su nam 2015 va khoan 2 Piéu 26 caa Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cta Uy ban thudng vu Qudc hoi.

Vi cac lé trén,
QUYET PINH:

- Can cr khoan 1 Diéu 30, diém b khoan 1 Diéu 35, diém a khoan 1 Diéu
39: diém a khoan, diém b khoan 2 Diéu 227, khoan 1, khoan 3 Diéu 228, va
khoan 1 Diéu 273 cia Bo luat tb tung dan sy nam 2015;

- Can ct khoan 2 Diéu 360 cta Bo luit dan su 2005;

- Can ctr khoan 2 Piéu 91, Piéu 113 ctia Luat céc t6 chtc tin dung

- Can ctr khoan 2 Diéu 26 ctua Nghi quyét sb 326/2016/UBTVQH14 ngay
30/12/2016 cua Uy ban thuong vu Quoc hoi;

- Can cit Nghi quyét sé 01/2019/NQ-HPTP ngay 11/01/2019 cua Hoi
dong Tham phan To0a an nhan din t6i cao hudéng dan 4p dung mot s6 quy dinh
vé 141, 1ai suat, phat vi pham.
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Tuyén xur:

Chép nhén yéu cau khoi kién ctia nguyén don:

Budc Cong ty TNHH Dich vu Thuong mai XNK SB tra cho Cong ty cho
thué tai chinh TNHH SMT s0 tién la 6.802.422.094 (s4u ti, tam tram ¢ hai triéu,
bdn trim hai muoi hai ngan, khong trim chin muoi bdn) dong, trong d6 bao gdm
no goc la 2.154.143.538 (hai ti, mot tram nam muoi bon tri€u, mdt tram bon
muoi ba ngan, nam tram ba mwoi tam) dong, 1ai la 4.648.278.556 (bon ti, sau
tram bon muoi tdm tri€u, hai tram bay muoi tdm ngan, ndm tram ndm muoi sau)
dong (bao goém lai trong han: 1.403.325.077 dong, 1ai quéa han: 3.244.953.479
dong)

Budc Cong ty TNHH Dich vu Thuong mai XNK SB tra lai tai san thué tai
chinh cho Céng ty cho thué tai chinhn TNHH SMT dé ban tai san thu hoi cong no
theo quy dinh 12 01 diy chuyén nghién sang d4 cong suat 250t/h, vdi tiéu chuan
k¥ thuat, vat liéu, quy cach nhu sau:

+ 01 bo ban rung cép ligu, ngua; nudc san xuét: Viét Nam; tiéu chuan ky
thuat, vat liéu, quy cach: 1100x4500mm, Tole day 25mm, Tole Vach 20mm;

+ 01 bo Sat xi rung, 10 xo; nudc san xuét: Viét Nam, tiéu chuan k¥ thuat,
vat li€éu, quy cach: 1350, U160, U200;

+ 01 cai mang chinh chtra 15m3; nudc san xuét: Viét Nam; tiéu chuan ky
thuat, vat liéu, quy cach: Tole vach 12mm, chong mon 10mm, U160, U140;

+ 01 cai mang phu, cadch chtra 20m3; nudc san xuét: Viét Nam; tiéu chuan
k¥ thuat, vat li¢u, quy cach: Tole vach 12mm, chong mon 10mm, U160, U140;

+ 01 cai may nghién ham 250T/h; nudc san xuat: Nhat Ban; tiéu chudn k¥
thuat, vat liéu, quy cach: B6 mé 1050x750mm, khe x4 80mm=>200mm;

+ 01 cai sat xi ham nghién; nude san xuat: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy céch: 1500;

+ 02 cai sat xi cone 1300, 1370; nuGe san xuat: Viét Nam; tiéu chuan ky
thuat, vat liéu, quy cach: 1600;

+ 01 cai may nghién cone thd 1300; nudc san xuat: Pai Loan; tiéu chuan k¥
thudt, vat liéu, quy cach: Tiép nhan d4 vao 16n nhat 250mm, khe xa 25->100mm;

+ 01 cai Thung bom m& cone thé 1300; nudc san xuat: Pai Loan; tiéu
chuén k¥ thuat, vat liéu, quy cach: Chuaa 500 lit;

+ 01 cai may nghién cone tinh 1370; nudc san xuat: Pai Loan; tiéu chuan k¥
thuat, vat liéu, quy cach: Tiép nhan d4 vao 16n nhat 100mm, khe xa 13->40mm;

+ 01 cai thung bom md cone tinh 1370; nudc san xuat: Dai Loan; tiéu
chuan k¥ thuat, vat liéu, quy cach: Chuaa 500 lit;
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+ 01 cai sang phan loai da 2 tang (1800x5000mm) & sat xi; nudc san
xudt: Viét Nam; tiéu chudn ky thuat, vat liéu, quy céch: Tole vach 10mm, tole
mang 8mm, chéng mon 6mm, 1300, U160;

+ 01 cai sang phan loai da 3 tang (2200x7000mm) & sat xi; nudc san
xuat: Viét Nam; tiéu chuan k¥ thuat, vat liéu, quy céch: Tole vach 10mm, tole
mang 8mm, chéng mon 6mm, 1300, U160;

+ 17 m can bang tai B1000; nudc san xuét: Viét Nam; tiéu chuin k¥ thuat,
vat liéu, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+ 12 m can bang tai B1000; nudc san xuét: Viét Nam; tiéu chuin ky thuat,
vat liéu, quy céach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+ 10 m can bang tai B1000; nudc san xuét: Viét Nam; tiéu chuan ky thuat,
vat li¢u, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+15 m can bang tai B1000; nudc san xudt: Viét Nam; tiéu chuan ky thuat,
vat li¢u, quy céach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+ 15 m can bang tai B1000; nudc san xuét: Viét Nam; tiéu chuin k¥ thuat,
vat liéu, quy cach: 1200, gia con lan cach 0,8m, bang tai day 16mm;

+ 15 m céan bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuin k¥ thuat,
vat li¢u, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuin k¥ thuat,
vat li¢u, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xuét: Viét Nam; tiéu chuan k¥ thuat,
vat liéu, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 15 m can bang tai B650; nudc san xudt: Viét Nam; tiéu chuan ky thuat,
vat liéu, quy cach: 1150, gia con lan cach 0,8m, bang tai day 12mm;

+ 01 b0 dong co dién toan by + hé théng diéu khién dién + day dién; nudc
san xuat: Pai Loan; tiéu chuan k¥ thuat, vat liéu, quy cach: Bu cong suit cho may.

Sau khi ban tai san dé thu hoi ng, néu sb tién ban tai san khong di thanh
toan chi phi thanh 1y tai san, thanh toan ng gdc va 14i ctia hop ddng cho thué tai
chinh s6: 009/2011/HDCTTC ngay 27/01/2011 thi Cong ty TNHH Dich vu
Thuong mai XNK SB phai tiép tuc thanh toan no gbc va ng 13i con thiéu cho
Cong ty cho thué tai chinh TNHH SMT va tién li phat sinh ké tir ngay
24/11/2020 cho dén khi tra hét no gdc theo 13i suit ng qua han trong hop dong
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hop ddng cho thué tai chinh sd: 009/2011/HDCTTC ngay 27/01/2011. L4i tinh
trén s6 du ng goc.

Thi hanh ngay sau khi ban an c6 hi¢u luc phép luat.

- An phi dan sy so tham: 114.802.422 (mot tram mudi bdn triéu, tdm tram 1é
hai ngan, bon tram hai muoi hai) dong, Cong ty TNHH Dich vu Thuong mai
XNK SB chiu.

Cong ty cho thué tai chinh TNHH SMT (duoc ddi tén tir cong ty cho thué
tai chinh TNHH Mot thanh vién Ngan hang Thuong mai c6 phan VN) khong
phai chiu an phi dan su so tham, tra lai cho Cong ty cho thué tai chinh TNHH
SMT (duoc doi tén tir cong ty cho thué tai chinh TNHH Mot thanh vién Ngan
hang Thuong mai cd phan VN) s6 tién tam tmg an phi d4 ndp 13 56.738.325 (nim
muoi sau triéu, bay trim ba muoi tim ngan, ba trim hai muoi lim) dong theo bién
lai thu tién s6 09882 ngay 28 thang 4 nam 2016 ctia Chi cuc Thi hanh 4n dan su
Quan 10, Thanh ph6 H6 Chi Minh.

Truong hop ban an duoc thi hanh theo quy dinh tai Didu 2 Luat Thi hanh
an dan sy thi nguoi duge thi hanh 4n dan sy, nguoi phéi thi hanh an dan sy c6
quyén thoa thuan thi hanh an, quyén yéu cau thi hanh an, tu nguyén thi hanh an
hodc bi cudng ché thi hanh an theo quy dinh tai cac Diéu 6, 7 va 9 Luat Thi hanh
an dan su; thoi hi¢u thi hanh an dugc thuc hién theo quy dinh tai Diéu 30 Luat Thi
hanh an dan su.

Thoi han khang cdo d6i véi ban an 1a muoi lim ngay: Dbi voi Cong ty
cho thué tai chinh TNHH SMT ké tir ngay tuyén an; d6i voi Cong ty TNHH
Dich vu Thuong mai XNK SB va Cong ty TNHH MTV TH tinh tir ngay ban an
duoc giao hodc duoc niém yét./.

Noi nhén: TM. HQOI PONG XET XU SO THAM
- TAND TP.HCM; THAM PHAN - CHU TQA PHIEN TOA
- VKSND Q.10;

- Chi cuc THADS Q10;

- Cac duong su;

-Luu hd so, VP.
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