TOA AN NHAN DAN CONG HOA XA HQI CHU NGHIA VIET NAM
THANH PHO HO CHI MINH Doc 1ap — Tw do — Hanh phuc

Ban 4n sb: 59/2022/HS-PT
Ngay 25 - 02 - 2022

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN THANH PHO HO CHi MINH
- Thanh phéin Hpi dong xét xiz phUc thdm gém co:
Tham phén - Chii toa phién toa: Ong Bui Pac Nam.
Cdc Thdam phén: 1. Ong Huynh Vin Truc.
2. Ong Truong Cong Huan.

- Thu ky phién toa: Ong Lé Trong Hung - Thu ky Toa an Nhan dan
Thanh pho HO Chi Minh.

- Pai di¢n Vign kiém sdat nhin dian Thanh phé Hé Chi Minh tham gia
phién tda: Ong Lé Trung Tuan - Kiém sat vién.

Ngay 25 thang 02 nim 2022, tai tru s& Toa an Nhan dan Thanh phd Ho
Chi Minh, xét xtr phuc tham cbng khai vu 4n hinh su thu 1y sb
399/2021/TLPT-HS ngay 28 thang 12 nam 2021 dbi véi bi cao Pham Qudc T
do c6 khang cao ciia bi cdo dbi voi Ban an hinh su so tham sé 65/2021/HS-ST
ngay 16/11/2021 cta Toa an Nhan dan Quén 6, Thanh phé Ho Chi Minh.

Bi cao co khang céo:

Pham Quéc T, sinh nim 1972 tai Thanh phd HO Chi Minh; noi PKTT:
943/8/2 L, Phuong X, Quén Y, Thanh phé Ho Chi Minh; noi &: 231/57/58 B,
Phuong X, Quan Y, Thanh phé H6 Chi Minh; nghé nghiép: Tho hd; trinh do
hoc van: 9/12; dan toc: Kinh; gii tinh: nam; tén gido: khong; quéc tich:
Viét Nam; con 6ng Pham Quédc T va ba Lé Thi M; ¢6 vo va 03 con; tién an:
khong; tién sy: khdng; tai ngoai c¢6 mat.

Ngoai ra con co 03 bi cao khong co6 khang cao va khong bi khang nghi.
NOI DUNG VU AN:

Theo cac tai li€u co trong hd so vu an va dién bién tai phién toa, ndi
dung vu 4n duoc tém tat nhu sau:

Vao luc 20 gio 20 phut ngay 24/8/2019, sau khi nhan dugc tin bao cd
nhém nguoi (gdm Tran Vin Pat, Pham Qubc Khanh, Pham Québc Minh,
Pham Quéc T va Linh) an nhau hat Karaoke gay dn do tai dja chi 231/57/58
duong Binh Tién, Phuong 8, Quan 6. Cong an Phuong 8, Quan 6 dén nhic

1



nho diéu chinh 4m thanh lai dé khong anh huong dén nhimng ngudi dan xung
quanh. Cac d6i twong trén hop tac, nén Cong an Phudng 8, Quan 6 quay vé
tru so.

Pén 21 gio 40 phut cung ngay, Tran Vin Pat, Pham Qudc Khénh,
Pham Quoc Minh, Pham Quédc T, Linh dén try sé Cong an Phuong 8, Quan 6
yéu cau Cong an Phuong 8, Quan 6 giai thich tai sao chua dén 22 gid ma
khong cho hat karaoke, déng thoi dé nghi cho biét ai 1a nguoi di trinh bao va
cac doi twong nay co nhimg hanh dong, 101 no1 xtic pham dén can bo chién si
Cong an Phuong 8, Quén 6. Thoi diém trén, Cong an Phuong 8, Quén 6 co
cac ong Lé Hong Phu, Nguyén Tién Hung, Bui T1en Diing dang truc lién giai
thich va yéu cau Dat, Khanh, Minh, Trung, Linh vé nha nghi ngoi khong duoc
gay mét trat tu tai tru s&. Sau khi duoc nghe giai thich, Pat, Khanh, Minh,
Trung, Linh di ra ngoai (trudc tru s¢ Cong an phuong). Lic nay, Trung (la
nguoi di sau cung) bat ngd chay dén lao dau vao canh cira trude bén phai cua
xe 6 t6 Ford bién s6 50A-006.89 ctia Cong an Phuong 8, Quin 6 dang diu
trude tru so r6i té nga xuéng duong. Khanh, Minh, Pat quay lai nhin thay
Trung dang nam xiu, cho rang Trung bi can bo, chién si Cong an phuong
danh nén da 16n tiéng dung 10i 18 tho tuc ling ma cac can bo, chién si Cong an
phuong. Thay vay, 6ng Lé Hong Phi (truc ban) tir trong try s¢ di ra giai thich
v6i Pat thi bat ngd Khanh tir ngoai lao vao dung tay danh 01 cai tring vao
ving mat bén trai 6ng Phu. Ong Phu ddy Khanh ra ngoai lién bi Minh ding
gan d6 dung chan dap vao nguoi nhung khéng tring, cung luc Pat ciing lao
dén dung tay ddnh ong Phu thi bi ong Phu day ra khoi tru s& Cong an phuong.
Sau d6 du duoc moi nguoi can ngan, Pat, Khanh, Minh van dimg trude tru so
Cong an phuong la 16i, gy mét an ninh trat ty mot lac roi méi bo di vé nha.

Tai Co quan diéu tra Cong an Quan 6, Tran Vian Dat, Pham Quéc
Khanh, Pham Qudc Minh déu khai: Khi quay lai thdy Pham Qudc T nam bat
tinh trudc tru s¢ Cong an Phuong 8 va thiy 6ng Lé Hong Phu ciing dang dtng
gan d6, nghi Trung bi 6ng Phu danh nén Pat, Khanh, Minh d3 16n tiéng la 16i
va dung 161 18 tho tuc thoéa ma 6ng Phu cing can b, chién si Cong an phudng
roi sau d6 dd xong vao tru sé Cong an phuong danh dng Phu nhu néu trén.

Theo Ban két luan giam dinh phap y vé thuong tich sé 876/TgT.19
ngay 03 thang 10 nam 2019 cua Trung tdm Phap y - S& Y té Thanh pho Ho
Chi Minh, thi két qua giam dinh phap y thuong tich dbi véi 6ng Lé Hong Pha
nhu sau:

1. Dau hiéu chinh qua giam dinh: Ch4n thuong phin mém gay sung
bam vung cham trai da duoc diéu tri, hién khong con dau vét thuong tich, tinh
trang 6n dinh.

2. Ty 1é tén thuong co thé do thuong tich gdy nén hién tai 13: 00%.

3. Két luan khac: Khong.

Tai Van ban s6: 119/UBND ngay 25 thang 02 nim 2020, Uy ban nhan
dan Phuong 8, Quan 6 xac dinh vu vi¢c trén da gay anh huong x4au dén an
ninh, trat tu an toan xa hoi tai dja phuong, anh hudéng dén tam 1y ngudi dan
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dbi véi viée trinh bao cac vu viée vé an ninh trat tu cling nhu cong tac quan ly
cua dia phu:(mg Hién co ché khu pho va nhan déan rat quan tam dén két qua
giai quyet vu viéce trén.

Tai Ban Két luan dinh gia tai san s6: 01/KL-HPDGTS ngay 20 thang 3
nam 2020, Ho1 déng dinh gia tai san trong td tung hinh sy Quéan 6 da két luan
tri gia thiét hai ctua chiéc xe 6 to ban tai Ford Ranger bién s6 50A-006.89 tai
thoi diém ngay 24/8/2019 1a: 1.900.000 dong (dong son cira phu phia trudc
bén phai cua xe).

Ngay 02 thang 4 nam 2021, Co quan diéu tra Cong an Quéin 6 quyét
dinh trung cau giam dinh: 01 USB nhén hiéu Kingmax mau den (duoc niém
phong trong phong bi) bén trong Iuu 06 tap tin video c6 tén va dinh dang
gom:

+ ‘2019 08 24 21 47 IMG _1073.MOV”, kich cd 98,6 MB (ky hi¢u

D + <2019 08 24 21 58 IMG_1076.MO”, kich ¢& 529 MB (ky hiéu
a + 2019 08 24 22 04 IMG_1077.MOV”, kich ¢& 276 MB (ky hiéu
a + 2019 08 24 22 18 IMG_1082.MOV”, kich c& 276 MB (k¥ hiéu
A + 2019 08 25 10 33 IMG_1084.MOV”, kich ¢& 526 MB (ky hiéu
2:’ + 2019 08 25 10 38 IMG_1085.MOV”, kich ¢& 191 MB (ky hiéu

Va 06 tap tin video can giam dinh ky hiéu tir A1 dén A6 c6 bi cat ghép,
chinh stra néi dung hay khong?

Tai Két luan giam dinh s6: 2212/KLGD-TT ngay 27 thang 4 nam 2021,
Phong k¥ thuat hinh su Céng an Thanh phdé H6 Chi Minh da két luan: Khong
phat hién dau vét cat ghép, chinh sira ndi dung hinh anh trong céc tap tin
video can giam dinh ky hiéu tir A1 dén A4 va ndi dung hinh anh duoc quay
lai tr man hinh dang trinh chiéu vu viéc trong tap tin video can giam dinh ky
hiéu tir A5 dén A6.

Ngay 19 thang 6 nim 2020, Co quan diéu tra Céng an Quén 6 quyét
dinh khéi t6 vu an hinh su; khoi t6 bi can d01 véi Pham Qudc T, Tran Vin
Pat, Pham Qudc Khanh, Pham Qudc Minh vé toi “Chong nguoi thi hanh cong
vu”. Ngay 08 thang 4 nam 2021, Co quan diéu tra Cong an Quan 6 quyét dinh
bd sung quyét dinh khoi t6 vu an hinh su; quyét dinh bo sung quyét dinh khoi
t6 bi can d6i véi Pham Quéc T vé toi “C6 ¥ 1am hu hong tai san”.

DPdi véi nguoi tén Linh, Co quan diéu tra chua xac dinh duge lai lich.

Tai Céo trang sb: 43/CTr-VKS-Q6 ngay 25 thang 5 nim 2021, Vién
kiém sat nhan dan Quan 6, Thanh phé HO Chi Minh da truy td bi cdo Pham
Quéc T vé t6i “Chéng ngudi thi hanh céng vu” va toi “C ¥ 1am hu hong tai
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san” theo quy dinh tai diém ¢ khoan 2 Piéu 330; diém ¢ khoan 1 Diéu 178 cia
B luat hinh sy nim 2015 dugc sira doi, bd sung ndm 2017; truy t cac bi céo
Tran Vin Pat, Pham Quéc Khanh, Pham Quoc Minh vé tdi “Chéng ngudi thi
hanh cong vu” theo quy dinh tai khoan 1 Diéu 330 cta B luat hinh sy nim
2015 dugc stra d6i, bo sung nam 2017.

Tai ban 4n hinh sy so thim sé 65/2021/HS-ST ngay 16/11/2021 cua Toa
an Nhan dan Quan 6, Thanh phd H6 Chi Minh, da quyét dinh:

Tuyén bd bi cdo Pham Qudc T pham ti “Chéng nguoi thi hanh cong
vu” va “Cé y 1am hu hong tai san”.

Tuyén bd céac bi cdo Tran Vian Pat, Pham Quéc Khanh (Nho), Pham
Quéc Minh (Ut) pham t6i “Chdng nguoi thi hanh cong vu”.

Can ctr diém ¢ khoan 2 Diéu 330; Diéu 17; Diéu 58; diém s khoan 1,
khoan 2 Diéu 51 va Diéu 50 cua B9 luat hinh sy nim 2015 dugc sira d6i, bo
sung nam 2017.

Xt phat bj cdo Pham Qudc T 02 (hai) ndm ti vé toi “Chéng nguoi thi
hanh cong vu”.

Can ct diem c khodn 1 Dicu 178; diém b, diém i, diém s khodn 1 Dicu
51; Diéu 54 va Piéu 50 cua Bo luat hinh su ndm 2015 dugc stra doi, bd sung
nam 2017.

Xtr phat bi cdo Pham Qudc T 04 (bdn) thang ti vé toi “Co y lam hu
hong tai san”.

Can cr diém a khoan 1 Diéu 55 va Diéu 50 ctia Bo luat hinh sy nim
2015 dugc stra doi, bd sung nam 2017.

Tong hop hinh phat chung cta hai t6i, budc bi cdo Pham Quéc T phai
chap hanh 1a 02 (hai) ndm 04 (bon) thang ti. Thoi han tu tinh tir ngay bat bi
céo chap hanh an.

Can ctr khoan 1 Diéu 330; biéu 17; Diéu 58; diém i (khong ap dung cho
bi c4o Minh), diém s khoan 1, khoan 2 Piéu 51; Piéu 65 va Diéu 50 ctua Bo
luat hinh sy ndm 2015 duogc sira doi, bd sung nam 2017.

Xt phat cac bi cdo Tran Vian Dat, Pham Quéc Khanh, Pham Qudc
Minh déu 09 (chin) thang t nhung cho hudng an treo, thoi gian thir thach la
01 (mdt) nam 06 (sau) thang, ké tir ngdy tuyén an.

Ngoai ra, Toa an cp so tham con tuyén vé an phi va quyén khang céo
theo luat dinh.

Sau khi xét xu so tham, ngay 26/11/2021, bi cao Pham Quoc T khang

cao yéu cau Toa an cp phuc thdm cho hudng an treo do cho rang Tda an cip
so thim xir ning.

Tai phién toa phtc thim:



Bi c4do Trung khai nhan hanh vi pham t61 phu hgp véi ban an so tham
d3 néu va bd sung yéu cau giam nhe hinh phat ti va phat tién d6i véi t6i “C6
v 1lam hu hong tai san”.

Pai dién Vién kiém sat nhan dan Thanh phd HO6 Chi Minh sau khi phan
tich tinh chat mac do hanh vi pham t0i, cac tinh tiét tang nang, giam nhe trach
nhiém hinh sy nhan dinh 4n so tham da xét xtr d6i véi bi céo 1a thoa dang,
dung ngudi, dang toi, ding phap luat. Do d6, khang cao cua bi cao la khdng co
co s& dé chap nhan.

Bi céo trinh bay do nhan thic phap luat han ché nén‘mc’ri, pham toi; b1
cao noi loi noi sau cung xin giam nhe hinh phat ti va phat tién do6i vai toi “Co
¥ lam hu hong tai san”.

NHAN PINH CUA TOA AN:

Trén co s& nd1 dung vu an, can clr vao céc tai liu trong hod so vu én da
dugc tranh tung tai phién toa, Ho1 dong xét xir nhan dinh nhu sau:

[1] Vao khoang 21 gio 40 phat ngay 24/8/2019 do bi Cong an Phuong
8, Quan 6 nhic nhd vi c6 hanh vi hat Karaoke giy 6n do tai dia chi 231/57/58
duong Binh Tién, Phuong 8, Quan 6. Nén cac bi cao Tran Van Pat, Pham
Quéc Khanh, Pham Quéc Minh, Pham Quéc T, Linh (chua xac dinh duoc lai
lich) dén tru so Cong an Phuong 8, Quan 6 yéu cau Cong an Phuong 8, Quan
6 giai thich tai sao chua dén 22 gio ma khong cho hat karaoke, dong thoi dé
nghi cho biét ai 1a nguoi da trinh bao va cac bi cao c6 nhitng hanh dong, 1oi
néi xic pham dén can bo chién si Cong an Phuong 8, Quan 6. Tai try so Cong
an Phuong 8, Quén 6 co6 cac 6ng L& Hong Pht, Nguyén Tién Hung, Bui Tlen
Diing dang truc lién giai thich va yéu cau Pat, Khanh, Minh, Trung, Linh vé
nha nghi ngoi khong dugc gy mat trat ty tai tru sd. Sau khi duoc nghe giai
thich, Pat, Khanh, Minh, Trung, Linh di ra ngoai (truéc tru sé& Coéng an
phuong). Luc nay, Trung (12 nguoi di sau ciing) bat ngd chay dén lao dau vao
canh cira trudc bén phai cia xe 6 to Ford bién sd 50A-006.89 ciia Cong an
Phuong 8, Quan 6 dang dau trudc tru s& réi té nga Xuéng duong. Khanh,
Minh, Pat quay lai nhin thdy Trung dang nam xiu, cho rang Trung bi can bg,
chién si Cong an phudng danh nén di 16n tiéng dung 10i 18 tho tuc ling ma
cac can bo, chién si Cong an phuong. Thay vy, ong L¢ Hong Phu (truc ban)
tir trong tru s di ra giai thich véi Dat thi bat ngd Khanh tir ngoai lao vao
dung tay danh 01 cai trang vao viung mit bén trai 6ng Phu. Ong Phu day
Khanh ra ngoai lién bi Minh dting gan d6 dung chan dap vao ngudi nhung
khong tring, cung lic Pat ciling lao dén dung tay danh 6ng Phu thi bi ong Phu
day ra khoi tru s Cong an phuong. Sau d6, du dugc moi ngudi can ngin
nhung Pat, Khanh, Minh van dimg trudc tru s Cong an phuong la 161, gay
mat an ninh trat ty mot lic roi mdi bo di vé nha. Tai san bi thiét hai qua dinh
gia 12 1.900.000 dong. Thé hién rd qua 06 tip tin video ghi lai hinh anh cac bi
cao thyc hién hanh vi pham t61. Do d6, hanh vi cta cac bi cdo da xam pham
dén trat tu quan ly hanh chinh, can tr& nguoi thi hanh cong vu thuc hién cong
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vu cua ho. Riéng bi cdo Trung con c¢6 hanh vi lam hu hong tai san, tuy thiét
hai chua dén 2.000.000 dong nhung gay anh huong xau dén an ninh, trat tuy,
an toan xa hoi; kich dong ngudi khac pham tdi.

[2] V6i hanh vi néu trén, Toa &n cdp so tham tuyén xir bj c40 Pham
Quéc T va dong pham vé toi “Chdng nguoi thi hanh céng vu” theo quy dinh
tai khoan 1 diém ¢ khoan 2 Diéu 330 B¢ luat Hinh sy nam 2015, sira doi, bo
sung nam 2017 (thi bi phat tu tir 02 nim dén 07 nim) va xr bi c4o Pham
Qudc T vé t6i “Cé y 1am hu hong tai san” theo quy dinh tai diém ¢ khoan 1
Piéu 178 Bo luat Hinh sy nam 2015, stra ddi, bd sung nam 2017 (thi phat tién
tir 10.000.000 ddng dén 50.000.000 ddng, phat cai tao khong giam gitt dén 03
nam hoic phat ti tir 06 thang dén 03 nim) 1a dung ngudi, dung tdi, khong oan
sal.

Va khi luong hinh T0a &n cap so tham da ap dung tinh tiét giam nhe
cho bi céo 1a thanh khan khai bao, an nan hdi cai; tur nguyén boi thuong thiét
hai; pham t6i 1an dau va thudc truong hop it nghiém trong (d6i véi toi “Co ¥
1am hu hong tai san™); 1a lao dong chinh trong gia dinh c6 hoan canh kinh té
hét strc kho khin quy dinh tai diém b diém i diém s khoan 1 khoan 2 Diéu 51,
Diéu 54 va Piéu 55 Bo luat Hinh sy nam 2015, sua d6i, bo sung nam 2017,
xu phat 02 (hai) nam td vé toi “Chéng ngum thi hanh cong vu” va 04 (bdn)
thang td vé toi “Co y l1am hu hong tai san”. Tong hop hinh phat chung 02
(hai) nim 04 (bdn) thang tu 1a khoan hong, thoa dang, c6 can cu va ding phép
luat.

[3] Vai 18p luan trén day, va bi cao khong co tinh tiét moi, bi xét xir
trong mot 1an vé nhiéu t6i 1a thudc truong hop khong cho hudng an treo theo
quy dinh tai khoan 4 Piéu 3 Nghi quyét 02/2018/NQ-HDTP ngay 15/5/2018
cua Ho1 déng Tham phan Toa an nhan dan Téi cao nén Hoi dong xét xur
khong chap nhan yéu cau khang cdo cia bi c4o; chap nhan quan diém cua
Kiém sat vién va giit nguyén ban an so tham theo quy dinh tai diém a khoan 1
Piéu 355 va Diéu 356 Bo luat TH tung hinh su.

[4] Xét vé an phi d6i voi bi cdo: phai chiu an phi hinh sy phtic thim
theo quy dinh tai Diéu 23 Nghi quyét sé 326/2016/UBTVQHI4 ngay
30/12/2016 ctia Qudc hoi vé an phi, 1& phi Toa an co6 hiéu luc ngay
01/01/2017.

Vi cac 1€ trén,

QUYET PINH:

Cin cu diém a khoan 1 Piéu 355 va Diéu 356 cua Bo luat To tung hinh
su,

Can ct diém ¢ khoan 2 Piéu 330, diém c khoan 1 Diéu 178, diém b
diém i diém s khoan 1 Diéu 51, Dicu 54 va Diéu 55 Bo luat Hinh sy nim
2015, sura déi, bo sung nam 2017,



Cian ctr khoan 2 Piéu 23 Nghi quyét s6 326/2016/UBTVQH14 ngay
30/12/2016 cta Qudc hoi vé an phi, 1& phi Toa an co6 hiéu luc ngay
01/01/2017.

Khong chap nhan khang cdo ctia bi cao Pham Qudc T va giit nguyén
ban an so tham.

Xu phat bi ca0 Pham Quéc T 02 (hai) ndm tu vé t6i “Chéng ngudi thi
hanh cong vu” va 04 (bon) thang tu vé to1 “Co y lam hu hong tai san”. Tong
hop hinh phat chung 02 (hai) nam 04 (bon) thang tu. Thoi han chap hanh hinh
phat tu tinh ttir ngay bi bat di thi hanh an.

Bi céo phai chiu 200.000 dong an phi hinh sy phic tham.

Cac quyét dinh khac cua ban an hinh sy so tham khong c6 khang co,
khang nghi da co6 hi¢u lyc phap luat, ké tir ngay hét thoi han khang cao, khang
nghi.

Ban an phuc tham c6 hiéu lyc ké tir ngay tuyén an.
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