TOA AN NHAN DAN CAP CAO  CONG HOA XA HQI CHU NGHIA VIET NAM
TAI THANH PHO HO CHi MINH Poc 1ap — Tu do — Hanh phiic

Ban 4n s6: 10/2023/DS-PT
Ngay: 10/01/2023

VIV: “Tranh chdp vé

hop dong vay tai san”’

NHAN DANH
NUOC CONG HOA XA HQI CHU NGHIA VIET NAM

TOA AN NHAN DAN CAP CAO TAI THANH PHO HO CHi MINH

- Thanh phan Hpi dong xét xvr phiic thdm gom co:

Tham phén - Chii toa phién toa: 6ng Phan Thanh Tung

Cdc Thdam phdn: ong b6 Pinh Thanh

ba Pinh Ngoc Thu Huong

- Thuw ky phién toa: 6ng Lé Vian Duan, Thu ky Toa an.

- Dai dién Vign kiém sdt nhéan din cdp cao tai Thanh phé Hoé Chi Minh
tham gia phién toa: ong Nguyén Minh Son, Kiém sat vién.

Ngay 10 thang 01 nam 2023 tai tru s¢ Toa an nhan dan cip cao tai Thanh
phd H6 Chi Minh xét xtr phiic tham cong khai vu an dan su phuc tham thu 1y s6:
504/2021/TLPT-DS ngay 05/11/2021 vé viéc “Tranh chdp vé hop dong vay tdi
san’’;

Do ban an dan so tham sé 14/2021/DS-ST ngay 19/04/2021 cta Toa an
nhan dan thanh phé Can Tho bi khang cao;

Theo quyét dinh dua vu 4n ra xét xtr phuc tham sd 3204/2022/QD-PT
ngay 15/12/2022 giira cac duong su:

1/Nguyén don:

Ong Tran Ngoc T, sinh nam 1958 (vang mat);

bia chi: South Savage, MN 55378 USA.

Nguwoi dai dién ciia dng Tran Ngoc T (vin bdn iy quyén da diege Tong Lanh sy
qudan Viét Nam tai San Francisco, Hoa Ky hop phdp héa lanh sy ngay 24/05/2018):

Ba Tran Thi Ngoc S, sinh ndm 1959 (c6 mét);

Pia chi: Tran Quang D, phuong A Th, quan B Th, thanh phé Can Tho.

2/Bi don:

Ong Tran Ngoc H, sinh ndm 1964 (c6 mit);
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Dija chi: C M Th Ta phuong cai Khé, quan Ninh Kiéu, thanh phd Can
Tho.

3/Nguwoi khang cao:

Ong Tran Ngoc H, 12 bi don.

NOI DUNG VU AN:

Nguyén don la 6ng Tran Ngoc T trinh bdy yéu cau khdi kién nhuw sau:

Vao ndm 2009, 6ng Tran Ngoc T (6ng Tuin) uy quyén cho 6ng Tran
Ngoc H (6ng Huén) trong coi gitip mot phan dat c¢6 dién tich 1a 1.000 m? tai Can
Tho; day 1 tai san ma 6ng Tudn dugc thira ké tir cha-me. Phan dit nay ban duoc
3.250.000.000 ddng, nhung ong Huan noi v6i 6ng Tudn rang chi ban dugc véi
gia 3.000.000.000 dong.

Vao ngay 01/10/2009, 6ng Tuan cho 6ng Huan vay 350.000.000 dong, 13i
suat 0,6%/thang, tinh 14i ké tir ngay 01/10/2009; 6ng Huan ky tén x4c nhan ng.

Tai bién ban hoa giai 1an sau cing vao ngay 10/07/2019, 6ng Tuéan yéu
cau ong Huan phai tra ng gbc 1a 350.000.000 ddng va tra tién 1ai, tinh tir ngay
01/10/2009 dén ngay 10/7/2019, 1a 245.700.000 dong.

Bi don la éng Tran Ngoc H trinh bay y kién nhw sau:

Ong Huan c6 vay 6ng Tuan sd tién 350.000.000 dong (twong duong voi
19.073,6 d6-la My-USD), nhung sau d6, da tra lai, theo yéu clu cla ong Tuén,
nhu sau:

-Tra cho ba Pinh Thi T Nga 5.000 USD;

-Tra cho ba Tran Ngoc Suong 3.000 USD;

-Tra cho ba Tran Ngoc Khanh 4.000 USD.

S tién da tra 1a 12.000 USD, con no 104.200.000 dong.

Ngoai ra, ong Huédn con cho rang khi chuyén nhuong cho 6ng Tran Ngoc
Poan, do hinh dang phan dat cua ong Tuan khong thang, nén da liy qua mot
phan dat ciia 6ng Huan, dién tich 1a 100 m? (dé cho ranh gi6i dat dugc thang).
Do su viéc nay, 6ng Tuan hua s& tra lai gia tri twong dwong 100 m? dat, tinh theo
gia dat ma 6ng Tuln da chuyén nhuong 1a 3.250.000.000 déng, nhung 6ng Tuin
khong thuc hién.

Vao ngay 18/06/2019, 6ng Huén c6 don phan t6, yéu cau 6ng Tuan tra lai
s6 tién tuong duong gia tri ciia 195.199.440 dong tuong dwong 100m? dat.
Nhung sau d6, tai bién ban hoa giai ngay 05/07/2019 va bién ban hoa giai lan

sau cung vao ngay 10/7/2019, ngudi dai dién cta 6ng Huan khong phan té nita
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ma dong ¥ tra cho nguyén don 104.200.000 dong, khong dong ¥ tra 13i do dd hét
thoi higu.

Tai ban dn dan sw so tham sé 14/2021/DS-ST ngay 19/04/2021, Toa dn
nhdn déan thanh phé Can Tho da xét xir nhw sau:

-Chép nhan yéu cau khai kién cta ong Tran Ngoc T.

Budc 6ng Tran Ngoc H phai tra cho éng Tran Ngoc T sb tién ng gbc 1a
350.000.000 dong va sd tién no 13i 1a 289.800.000 ddng; tong s tién goc va 14
phai tra, 12 639.800.000 dong.

Ké tir ngay tiép theo cua ngdy xét xtr so thAm cho dén khi thi hanh an
xong, bén phai thi hanh an con phai chiu sd tién 14i cta s tién con phai thi hanh
theo mirc 13i suat da thoa thuan 13 0,6%/thang.

Ngoai ra, Toa an cap so thim con quyét dinh vé an phi dan sy so tham va
quyén khang cdo theo quy dinh phép luat.

Vao ngay 28/04/2021, bi don 12 6ng Tran Ngoc H c6 don khang cdo, yéu
cau Toa an cap phuc tham sira ban 4n so tham, bac bo yéu cau khoi kién cua ong
Tran Ngoc T; Iy do nhu sau:

-Tda an cap so tham chua xem xét, danh gia hét cac ching clr cia vu an.

Tai phién toa phiic tham, cac duong su tham gia to tung trinh bay ¥ kién
nhu sau:

Y kién cua 6ng Tran Ngoc H, 1a ngudi khang cdo:

-Ong Tran Ngoc H gitr nguyén yéu cau khang céo néi trén va trinh bay y
kién cu thé nhu sau: tong s6 tién vay ctia dng Tran Ngoc T 1a 350.000.000 dong,
tuong duong véi 19.073,6 USD. Trong thoi gian vira qua, 6ng Tran Ngoc H d3
tra dugc 12.000 USD (tra thong qua ba Pinh Thi Té Nga: 5.000 USD; tra thong
qua ba Tran Thi Ngoc Swong: 3.000 USD; tra théng qua ba Tran Ngoc Khanh:
4.000 USD), chi con ng 7.073,6 USD. Khi xét xir so tham, Toa an cap so thim
da khong triéu tap, thu thap 10i khai caa ba Pinh Thi T6 Nga, ba Tran Thi Ngoc
Suong va ba Tran Ngoc Khanh, 1am cho viéc xét xir khong dung, giy thiét hai
cho ong Tran Ngoc H. Vi vay, yéu cau Tda an cip phiic thim xem xét lai ban an
so tham (¢ van ban ghi ngay 23/12/2022 kém theo);

-Y kién cua ong Tran Ngoc T, do ba Tran Thi Ngoc Suong lam dai di¢n:
yéu cau Toa an cap phuc tham giir nguyén ban 4n so tham.

Pai dién Vién kiém sat nhan dan cép cao tai Thanh phé HO Chi Minh tham

gia phién tda, phat biéu ¥ kién nhu sau:
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-Giao dich giita 6ng Tran Ngoc T (bén cho vay) va 6ng Tran Ngoc H (bén
vay), 1 giao dich vay tién; sb tién giao dich 1a 350.000.000 dong, xac lap bang
vin ban. Tuy nhién, trong thoi gian vira qua, c6 bang chtng cho thiy rang ong
Tran Ngoc H di tra dugc mot phan trong tong sd tién di vay, thong qua ba Dinh
Thi T6 Nga, ba Tran Thi Ngoc Suong va ba Tran Ngoc Khanh. Tai phién toa
phuc tham nay, chinh ba Tran Thi Ngoc Swong (13 nguoi dai dién cia éng Tran
Ngoc T) ciing thira nhan ring 6ng Tran Ngoc H di tra sb tién 3.000 USD cho
ong Tran Ngoc T, thong qua ba Tran Thi Ngoc Suong.

Khi giai quyét vu an, Toa 4n cap so thim khong triéu tap ba Pinh Thi T
Nga, ba Tran Thi Ngoc Swong va ba Tran Ngoc Khanh tham gia t6 tung dé lam
rd su viée, 1a thiéu sot. Vi vay, dé nghi Toa 4n cap phuc tham hay ban an so
tham dé Toa an cap so tham xét xir lai vu an nay.

NHAN PINH CUA TOA AN:

[1]Vé noi dung giai quyét vu an:

[1.1]Vé ching ct va 161 khai cta hai bén duong sur:

[1.1.1]Vé méi quan hé gitra cac duong su lién quan:

Ong Tran Ngoc T, ong Tran Ngoc H, ba Tran Thi Ngoc Suong, ba Tran
Ngoc Khanh c¢6 mdi lién hé véi nhau 1a nhitng ngudi anh, chi, em rudt. Ba Dinh
Thi T6 Nga (1a vo ctia 6ng Tran Ngoc Poan) 14 chi dau ciia 6ng Tran Ngoc H.

[1.1.2]Vé ching ctr va 10i khai cua hai bén duong su:

Ong Tran Ngoc T (1a nguoi cho vay tién) khai kién, doi 6ng Tran Ngoc H
(12 nguoi vay tién) phai tra sé tién 350.000.000 dong va tién lai, tinh tir ngay
01/10/2009 cho dén 01/04/2021 (véi 1ai sudt 1a 0,6%/thang). Bang chung xuat
trinh 13 van ban c6 nhan dé 13 “Gidy xdc nhdn ng” ghi ngay 01/10/2009 c6 chir
ky cua 6ng Tran Ngoc H. Tai gidy xac nhan nay, hai bén thira nhan rang sé tién
350.000.000 dong twong duwong véi 19.073,6 USD (do-la M¥).

Ong Tran Ngoc H thira nhan rang vin ban ndi trén 1a that. Nhung cho
rang ké tir ngay ky gidy xac nhan ng cho dén nay, duong sy da tra duoc 12.000
UDS cho 6ng Tran Ngoc T; cu thé nhu sau:

-Ngay 02/03/2010: tra 2.000 USD cho ba Binh Thi Té Nga (1 vo cia éng
Tran Ngoc Poan, 1a nguoi anh trai ciia 6ng Tran Ngoc T va éng Tran Ngoc H);

Ngay 05/06/2010: tra 1.000 USD cho ba Pinh Thi T6 Nga;

-Ngay 12/09/2011: tra 1.000 USD cho ba Tran Ngoc Swong (ba Tran Thi
Ngoc Suong 1a ngudi em cua 6ng Tran Ngoc Poan, 1a ngudi chi caa 6ng Tran
Ngoc H);



5

-Ngay 17/09/2011: tra 2.000 USD cho ba Binh Thi Té Nga;

Ngay 04/12/2013: tra 2.000 USD cho ba Tran Ngoc Khanh (ciing la
ngudi chi cia éng Tran Ngoc H);

Ngay 01/03/2014: tra 2.000 USD cho ba Tran Thi Ngoc Swong;

-Ngay 30/11/2015: tra 2.000 USD cho ba Tran Ngoc Khanh.

Bang ching ma 6ng Tran Ngoc H xuét trinh 1a to gidy ghi dudi nhan dé
“Sé tra no' cho anh Diing”, trong d6 ghi rd ting lan tra tién va co chir ky xac
nhan vé mdi lan nhan tién cia nhig nguoi lién quan (ba Pinh Thi Té Nga, ba
Tran Thi Ngoc Suong va ba Tran Ngoc Khanh) (but luc 68).

Tai phién toa phuc thim nay, ba Tran Thi Ngoc Suong (1a nguoi dai dién
cua 6ng Tran Ngoc T, tham gia t6 tung) thira nhan rang trong thoi gian vira qua,
ong Tran Ngoc H da tra tién cho Tran Ngoc T, thong qua ba Tran Thi Ngoc
Suong, sd tién 1 3.000 USD.

[2.2]Vé danh gia chuang cir:

[2.2.1]0ng Tran Ngoc T khéng thira nhan rang nhitng ngudi nhan tién cua
ong Tran Ngoc H (12 ba Pinh Thi T6 Nga, ba Tran Thi Ngoc Suong va ba Tran
Ngoc Khanh), dung s6 tién da nhan, dé tra ng cho duong su.

[2.2.2]Mic du vay, nhiing nguoi lién quan 1a ba Pinh Thi T6 Nga, ba
Tran Thi Ngoc Suong da ¢ 10i khai nhan nhu sau:

-Tai “Pon xin x4ac nhan” ghi ngay 01/06/2019 (but luc 51-52), ba Dinh
Thi T4 Nga thira nhan rang loi khai cua éng Tran Ngoc H 1a dung; ba Pinh Thi
T Nga dd nhan tong cong 5.000 USD tir 6ng Tran Ngoc H va da chuyén tra sb
tién nay cho ong Tran Ngoc T;

-Tai bién ban hoa giai ngay 05/07/2019 cta Tda an nhan dan Thanh phd
Can Tho, ba Tran Thi Ngoc Suong, 14 nguoi dai dién ciia 6ng Tran Ngoc T tham
gia hoa giai, da thira nhan rang dwong su c6 nhan tong cong 3.000 USD tir ong
Tran Ngoc H (phu hop véi bang chimg 13 s6 theo ddi tra ng ma éng Tran Ngoc
H xuét trinh) nhung ba Tran Thi Ngoc Swong cho rang s tién nay 1a cua 6ng
Tran Ngoc H tra lai tién thué nha cho ong Tran Ngoc T, khong phai 1a tién tra
no. Nhung ciing trong budi hoa giai nay, ba Tran Thi Ngoc Suwong dong y dé
cho 6ng Tran Ngoc H tra lai cho 6ng Tuén sé tién 129.800.560 dong (da trur ra
s6 tién 12.000 USD ma 6ng Tran Ngoc H d tra trong thoi gian vira qua);

-Déi voi ba Tran Ngoc Khanh: Toa 4n cap so tham khong thu thap 10i
khai cia ba Tran Ngoc Khanh.
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[2.2.3]Nhu vay, mic du giita ong Tran Ngoc T (ngudi cho vay) va ong
Tran Ngoc H (ngudi vay) khong c6 su giao dich truc tiép voi nhau vé viéc tra
tién no, ciing nhu phia 6ng Tran Ngoc T hoan toan phu nhan sy tra ng cua 6ng
Tran Ngoc H, nhung danh gia nhitng chiing ca vién dan néi trén, thi Toa an cap
phtc tham c6 thé dua ra nhitng két luan sau day:

-Co su viéc ba Tran Thi Ngoc Swong nhan sé tién 3.000 USD cua 6ng
Tran Ngoc H (ma theo 6ng Tran Ngoc H, day 1a tién tra no cho éng Tran Ngoc
T) va ba Tran Thi Ngoc Suong di tra s6 tién nay cho ong Tran Ngoc T;

-C6 su viéc ba Pinh Thi T6 Nga nhan sé tién 5.000 USD cua 6ng Tran
Ngoc H, ma theo 6ng Tran Ngoc H, 1 dé tra ng cho ong Tran Ngoc T;

-Tda 4n cap so tham chua thu thap dugc 10 khai ctia ba Tran Ngoc Khanh
vé viéc nhan sé tién 4.000 USD cuia 6ng Tran Ngoc H.

[2.2.4]Trong béi canh noéi trén, Toa an cap so tham can thiét phai triéu tap
ba Pinh Thi T6 Nga, ba Tran Thi Ngoc Suong va ba Tran Ngoc Khanh tham gia
t6 tung trong Vu 4n nay (v4i tu cach 1a nguoi ¢6 quyén lgi, nghia vy lién quan),
thu thap 1oi khai caa ho va to chice d6i chat gitta 6ng Tran Ngoc T véi 6ng Tran
Ngoc H, ba Binh Thi Té Nga, ba Tran Thi Ngoc Swong va ba Tran Ngoc Khanh,
dé 1am rd sy viéc. Sau khi da thyc hién xong nhitng viéc lam vira néu, thi Toa an
méi c6 thé xét xtr vu an mot cach khach quan, bao dam quyén loi cia duong su
lién quan.

Trong khi chua thuc hién nhitng viéc 1am néi trén, Toa an cép so tham chi
cin clr vao gidy xac nhan no ghi ngay 01/10/2009 dé xét xur, budc ong Tran
Ngoc H phai tra cho ong Tran Ngoc T toan bo s6 tién no gbc 350.000.000 dong
va so tién 13i 289.800.000 dong, 1a chua du cin ct phép lut.

[2.2.5]Ciing can noi thém rang, 6ng Tran Ngoc T, ngudi cho vay tién,
dugc dé cap tai gidy xac nhan no ngay 01/10/2009, 1a ngudi c6 nam sinh 1962.
Nhu vay, 6ng Tran Ngoc T (sinh nam 1962, duoc dé cap trong gidy xac nhan no
ngay 01/10/2009) va ong Tran Ngoc T (sinh nim 1958, 1a nguyén don trong vu
an nay) c6 phai 1a mot ngudi hay khong, Toa an cdp so tham ciing chua lam rd
Su Viéc nay.

[3]D4i chiéu véi sy phan tich noi trén, Toa an cap phuc tham c6 can ct
két luan rang viéc Toa 4n cap so tham xét xir, budc 6ng Tran Ngoc H phai tra no
cho 6ng Tran Ngoc T (toan bd so tién ng gbe 350.000.000 dong va sd tién 1ai
289.800.000 d6ng) theo gidy xac nhan ng ngay 01/10/2009, trong khi chua lam
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1d nhitng Su viéc vién dan ndi trén, 1a chua co can ctr phap luat.

Vi cac lé trén;

QUYET PINH:

Can cir Piéu 270; Piéu 293; Diéu 308; Piéu 313 ciia B ludt t6 tung Ddn
swnam 2015;

Can cir Nghi quyét sé 326/2016/UBTVOH14 ngay 30/12/2016 ciia Uy ban
Thirong vu Quoc Hoi vé An phi, Lé phi Toa dn;

1/Hiy ban an Dan su so thdm s 14/2021/DS-ST ngay 19/04/2021 cia
Toa an nhan dan thanh phd Can Tho.

Giao hd so vu an cho Toa an nhan dan thanh ph Can Tho giai quyét lai
vu 4n theo thu tuc so tham.

2/Vé an phi phuc tham: duong su khong phai chiu. Tra lai cho 6ng Tran
Ngoc H sb tién 300.000 dong da ndp theo bién lai s6 000288 ngay 14/05/2021
ciia Cuc Thi hanh 4n Dan sy thanh phd Can Tho (bién lai mang tén ba V& Thi
Diém Chau).

Ban an phuc tham c6 hiéu luc phap luit ké tir ngay tuyén an.

Noi nhin: , TM. HQI PONG XET XU PHUC THAM
- Toa 4n nhan dan t6i cao; THAM PHAN - CHU TQA PHIEN TOA
- VKSND cap cao tai TP.HCM,;

- Toa 4n nhan dan Tp.Can Tho;

- VKSND Tp.Can Tho;

- Cyc THADS Tp.Can Tho;

- Cac duong su;

- Luu.

Phan Thanh Tung



